This volume was donated to LLMC 

to enrich its on-line offerings and 

for purposes of long-term préservation by 

Northwestern University School of Law 



National Reporter System. United States Séries. 

THE FEDEEAL EEPOKTEE. 

VOL. a 



CASES ARGUED AND DETERMINED 



mTHB 



CIRCUIT AND DISTRICT COURTS 



OF THE 



UNITED STATES. 



NOVEMBBR, 1881— FEBRUART, 1883. 



JAMES W. GOODWIN, Editob. 



BAINT PAULt 

WEST PUBLISHING COMPANY, 

1882. 



Copyright, 1881, 

BY 

WEST PUBLISHING COMPANY 



OASES KEPORTED. 



Page 
Adams v. Howard 347 

Aiken, Leatliers v 679 

Alabama Qold Life Ins. Co. v. Qi- 

rardy 142 

Albanv Oity Nat. Bank v. Maher. . . 884 

Albright, Pratt V 634 

Alcona, The 172 

Alexander v. Galt 149 

AUis, Downton v 766 

Allis V. Stowell 304 

American Ballast Log Co. of New 

York V. Barnes & tiatto 465 

Anchoria, The 840 

Ansonia Brass & Copper Co., West- 
ern Electric Manuf g Co. v 706 

Appointment of Supervisors of Elec- 
tion, In re 14 

Arho V. Brown 318 

Atlantic Giant Powder Co. v. Ditt- 

mar Powder Manuf 'g Co 316 

Austria, The 916 

Averill Chemical Paint Co. v. Na- 
tional Mixed Paint Co 462 

Bailej, Brooks v 438 

Baker & Co. , Boykin, Carmer & Co.v. 699 

Ballou, Strettell v 2,'î6 

Barnes v. Hartford Pire Ins. Co 813 

Barnes & Gatto, American Ballast 

Log Co. of New York v 46.5 

Bâte Kefrii^erating Co. v. G-illett ... 387 

B. C. Tcrry, The 920 

Belgenland, The 126, 576 

Bernard v. Heimann 400 

Berrian v. Clietwood 678 

Bignall, In re 38.'5 

Bing, Hunker v 277 

Bixby, United States v 78 

Black V. Scott 186 

Blanks, Eapc;y v 432 

Blatherwick v. Carey 202 

Boyliiii, Carmer & Co. v. Baker & 

Co 699 

Brewis v. City of Duluth and Village 

of Duluth 747 

V. 9— Fed. 



Pags 
Bright, In re 491 

Brockway v. Mutual Beneflt Life 1ns. 

Co 249 

Brooks V. Bailey , 438 

Brown v. Jefferson County Nat. 

Bank 258 

Brown v. Pliiladelphia, Wilmington 

& Baltimore R. Co 183 

Brown, Arbo v 318 

Brown, Davis v 647 

Bruce v. Gibson 540 

Bucbanan, United States V 689 

Buckeye, The 666 

Buell V. Cincinnati, Efflngham & 

Qiiincy Construction Co 351 

Burgess, United States V... 896 

Butchers' Union Livc-stock Landing 
& Slaughter-house Co., Crescent 
City Live-stock Landing & Slaugh- 
ter-house Co. V 743 

Cahill, United States v 80 

Campbell v. The Mayor, etc., of 

New York 500 

Carey, Blatherwick v 202 

Carnrick, McKesson v 44 

Cary, In re 754 

Cass V. Manchester Iron & Steel Co. 640 

Cassen, Dederick v 306 

Central Vcrmont R. Co., Dwight v.. 785 
Central Vermont K. Co., Griswold v. 797 

Cetewayo, The 717 

Chalmers Spence Patent Non-con- 

ductor Co. V. Pierce 152 

Chase v. United States 862 

Chctwood, Berrian v 678 

Chicago Packing & Provision Co. , 

Wilson Packing Co. v 547 

Chittenden v. Thannhauser 226 

Cliotcau,The 211 

Cincinnati, Efflngham & Quincy 

Construction Co, Buell V 351 

Citv of Duluth & Village of Duluth, 

lirewis v 747 

City of Elizabeth, Moran v 72. 

(iiU 



IV 



0ABE8 BEFOBTBD. 



Page 

Clark, March, Prîce & Co. ▼ 763 

Clark, WoosterV 854 

Clymene, The 164 

Codding & Ruasell, In re 849 

Coes V. The CoUins Co 905 

Coit V. North Carolina Gold Amalga- 

mating Co 577 

Collins Co., The, Coea v 905 

(/Onsolidated Middlinga Purifier Co. 

V. Quilder 155 

Cook V. Hilliard 4 

Coons & Braine v. Tome 532 

Copeland, McDermott v 636 

Corbitt & Macleay, Ye Seng Co. v... 423 

Oortes Co., The, v. Thannhauser 226 

Cortes Co. , Tlie, Thannhauser v 225 

Crandal v. Waltera 659 

Crary, Demond v 750 

Crawford, White v 371 

Crescent Brewing Co., Qottfried v. . 762 
Crescent City Live-atock Landing & 
Slaughter-house Co. v. Butchers' 
Union Live-stock Landing & 

Slaughter-house Co 743 

Cross V. Livermore 607 

Daudiatal, Fischer y 145 

Davis V. Brown 647 

Dederick v. Cassell 306 

Delambre, The 775 

Demond v. Crary 760 

Détroit Lubricator Manuf'g Co. v. 

Renchard 293 

Dittmar Powder Manuf'g Co., At- 
lantic Giant Powder Co. v 316 

Dohan Carroll & Co., P. Lorillard 

&Co. V 609 

Domestie Sewing-machine Co., 

Spring V 605 

Downton v. Allia 766 

Downton v. Yaeger Milling Co 402 

Uoyle V. Spauldiug 611 

Du Boia, McCloakey v 38 

Dancan, Tucker v 867 

Dunhara Hosiery Co., Holmes V.... 757 

Dwight V. Central Vermont 11. Co. . 785 

Dwight v; Bmith 796 

Bdgarton v. Purst & Brad ley Manuf'g 

Co 450 

Bightv-seven Blocks of Marble,Turn- 

bulî, Martin & Co. v 320 

Ellis, Marvin v 367 

Elmendorf , In re 545 

Espey V. Blanks 432 

Fanning, Onderdonk v 106 

Favorite, Tlie 709 

Ferreri, The 468 

Filley, Pope v 65 

Fiacher v. Daudistal 145 

Flanagin v. Thompson 177 

Forée & Co., Miller & Worley v 603 



Forsyth ▼. Pierson 801 

Forsyth ▼. Van Winkle 247 

Pree State, The 526 

Prench, United States v 369 

Frey, In re 376 

Furat & Bradley Manuf'g Co. , Edgar- 
ton V 450 

Galt, Alexander v 149 

Garrett, Hammerschlag v 43 

Gas Consumcrs' Ass'n, Herring v. .. 556 

General Tompkina, The 620 

Gibson, Bruce v 540 

Giihooley, Pennsylvania R. Co. v. .. 618 

Gillespie, United States v 74 

Gillett, Bâte Refrigcrating Co. v. ... 387 
Girardy, Alabama Gold Life 1ns. Co. 142 

Glover, Union Ins. Co. v 529 

Golden Rule, The 334 

Gottfried v. Crescent Brewing Co. .. 762 

Gould V. Staplea 159 

Grand Trunk Railway of Canada, 

Young V 348 

Gravea, In re 816 

Griswold v. Central Vermont R. Co. 797 

Guiding Star, The 621 

Quilder, Consolidated Middlinga Pu- 

ritier Co. v 155 

Hall V. Memphia & Charleaton R. 

Co 585 

Ilarailton, United States v 442 

Hammerschlag v. Garrett 43 

Hancock v. iiolbrook 353 

Hancock v. Toledo, Peoria & Warsaw 

R. Co 738 

Harrisburgh, The 169 

Hartford Pire Ins. Co., Barnesv.... 813 

Harlranft, Kennedy v 18 

Hatch v. Indianapolis & Springfield 

R. Co 856 

Heimann, Bernard v 400 

Heller, In re 373 

Henderson.In re 196 

Herdsraan v. Lewia 853 

Herring v. Gas Consumers' Associa- 
tion 556 

Hibbard, National Feather Duster • 

Co. V 658 

Hilliard, Cook v 4 

HoHman, New York Bung & Bush- 

ingCo. V 199 

Holbrook, Hancocli v 353 

Holmes v. Dunham Hosiery Co 757 

Holmes v. Oregon & California II. 

Co 229 

Holmes v. Plainville Manuf'g Co. . . 767 

Howard, Adama v 347 

Howell, United States v 674 

Hudson v. Kansaa Pacific Ry. Co. . . 879 

Hunker v. Bing 277 

Hunter, Wilson Packing Co. v .... 547 
H. & C. Newman v. Richardson. ... 865 



CASES REPOKTED. 



'^ 



Page 

Illingworth v. Spaulding 611 

Illingworth v. Spaulding, Jennings 
& Co 154 

Indiannpolis & St. Louis R. Co., 
Keep V 625 

Indianapolis & Springfleld R. Co., 
Platchv 856 

Insurance Company of North Amer- 
ica V. St. Louis, Iron Mountain & 
Southern Ry. Co 811 

Irwin V. Metropolitan Téléphone & 
Telegraph Co 517 

Isaac Bell, The 842 

Jackson, In re 493 

James Jacljson, The 614 

Jarvis, Wiswell v 84 

Jefferson Co. Nat. Bank, Brown v.. 258 

John Cuttrell, The 777 

Johnson v. PhiladeJphia, Wilming- 

ton & Baltimore K. Co 6 

Joséphine Spangler, The 773 

J. M. W. Jones Stationery & Print- 

ing Ce, Shannon v 205 

Kansas Pacific Ry. Co., Hudson v . . 879 
Keep Y. Indianapolis & St. Louis R. 

Co 625 

Keep V. Union Railway & Transit 

Co 625 

Kellogg, Sawyer v 601 

Kells V. McKenzie 284 

Kennedy v. Hartranft 18 

Kerr, McConnochie v 60 

Kirk V. Lewis 645 

Langdon, Mitchell v 472 

La Plata Mining & Smelting Co., 

McGowan v 861 

Lauretta, The 622 

Lawrence v. Morrisania Steam-boat 

Co 208 

Leathers v. Aiken 679 

Leszynsky v. Merritt 688 

Letchford v. Richardson & Cary. . . . 865 

Leverich, United States v 481, 586 

Levi Davis, The 715 

Lewis, lïerdsman v 853 

Lewis, Kirk v 645 

Livermore, Cross v 607 

Lomax, Putnam v .... 448 

Louisville City R. Ce, Bifyles v 512 

Macauley v. White Sewing-machine 

Co 698 

Maher, Albany City Nat. Bank v. . .. 884 

Malone, United States V 897 

Manchostei lron& Steel Co., Udss v. 640 

Manning v. San Jacinto Tin Go 726 

March, Price & Co., v. Clark 753 

Marsh v. Union Pacific Ry. Co.... 873 

Marvin v. Ellis 367 

Mary C. Conery, The 222 



Page 

Maxheimer v. Meyer 460 

Maxheimer, Meyer v 99 

Mayor, etc., of New York, The, 

Campbell v 600 

McCloskey v. Du Bois 38 

McConnochie v. Kerr 50 

McDcrmott v. Copeland 536 

McGowan v. La Plata Mining & 

Smelting Co 861 

McKenna, In re 27 

McKenzie, Kells v 284 

McKesson v. Carnrick 44 

Mead, Platt v 91 

Mechanic,Tlie 536 

Memphis & Charleston R. Co. , Hall v. 585 
Memphis & Charleston R. Co., Rob- 

inson, McLeod & Co. v 129 

Merritt, Leszynsky v 688 

Metropolitan Téléphone & Telegraph 

Co. , Irwin v 517 

Meyer v. Maxheimer 99 

Meyer, Maxheimer v 460 

Meyer & Buy v. Norton & Calhoun. 433 

Miller & Worley v. IToree & Co 603 

Milliken v. Ross 855 

Mills, United States v 684 

Mitchell V. Langdon 472 

Moline Plow Co. , Fattee v 821 

Moody, Warren v 673 

Moran v. City of Blizabeth 72 

Morrisania Steam-boat Ce, Law- 
rence v 208 

Murpliy, United States v 26 

Murrayv. White 562 

Mutual Benefit Life Ins. Co., Brock- 
way V 249 

Nahor, The 213 

National Feather Duster Co. v. Hib- 
bard 658 

National Mixed Paint Ce, Averill 
Chemical Paint Co. v 462 

New Haven Steam Saw-mill.Co. v. 
Sccurity Ins. Co 779 

New York Bung & Bushing Co. v. 
Hottman 199 

New York Cent. & Hudson River R. 
Co. , Robinson v 877 

New York Colïee Polishing Co. , New 
York & Baltimore CofEee Polish- 
ing Co. V 578 

New York & Baltimore Coflee Polish- 
ing Co. V. New York Coiïee Polish- 
ing Co 578 

North Carolina Gold Amalgamating 
Co.,Coit V 577 

Norton & Calhoun, Meyer & Hay v.. 433 

Ogle.'^by V. Sillom 860 

Old Natchez, The 476, 478 

Onderdonk v. Fanning 106 

O'Neil V. St. Louis, Iron Mountain 
& Southern R. Co 337 



Tl 



OASES EEPOJRTED. 



Page 
Oregon & California R. Co. ,Holmes v. 229 

Pacific, The 120 

Panguasetl, The 109 

Pattee v. Moline Plow Co 821 

Peck Bros. & Co. , Zane v 101 

Penns3'Ivania R. Co. v. Gilhooley. . . 618 

Peterson, Thorson v 517 

Pharos, The 912 

PhiladeJphia, Wilmington & Balti- 
more R. Co., Brown v 183 

Philadelphia, Wilmington & Balti- 
more R. Co. , Johnson v 6 

Philadelphia & ReadingR. Co.,Tay- 

lor V 1 

Pidgcon, Provost v 409 

Pierce, Chalmera Sponce Patent 

Non-conductor Co. v 152 

Pierson, Forsyth v 801 

Pitls, In re 542 

Plainville Manuf'g Co., Holmes v. .. 757 

Plattv. Mead 91 

Plimpton V. "Winslow 365 

P. Lorillard & Co. v. Dohan CarroU 

& Co 509 

Plymouth Rock, The 413 

Pope V. Pilley 65 

Pratt V. Albright 634 

Prince Leopold, The 333 

Provost V. Pidgeon 409 

Putnam v. Lomax 448 

Ralph V. United States 693 

Reading, Still & Bro. v 40 

Rector s Case 16 

Reissner, Sliarp v 445 

R. E. Lee Mining Co., Rogers v 721 

Renchard, Détroit Lubricator Maa- 

uf g Co. V 293 

Rice, St. Paul & Sioux City R. Co. v. 36^ 
Rice, Sioux City & St. Paul R. Co. v. 368 
Richardson, H, & C. Newman v. . . . 865 

Richardson, Stevens v 191 

Richardson, United States v 804 

Richardson & Cary, Letchford v. . . . 865 

Richmond, The 863 

Robert Gaakin, The 62 

Robinson v. New York Cent. & Hud- 

son River R. Co 877 

Robinson, McLeod & Co. v. Memphis 

i& Cliavieston R. Co 120 

Rogers v. R. B. Lee Mining Co 721 

Ross, Milliken v 855 

Royer v. Kussell & Co 696 

Russell & Co., Royer v 696 

St. Louis Beef Canning Co., Wilson 
Packing Co. v 547 

St. Louis, Iron Mountain & Southern 
Ry. Co., Insurance Company of 
North America v 811 

St. Louis, Iron Mountain & Southern 
Ry. Co., O'Neil V 337 



Page 
St. Paul & Sioux City R. Co. v. Rico. 368 

San Jacinto Tin Co., Manning v 726 

Saratoga, The 322 

Sargeut & Co., Tucker v 299 

Sawyer v. Kellogg 601 

Sayles v. Louisville City R. Co 512 

Schwed, Smith v 483 

Scott, Black v 186 

Sears, Steam Stone Cutter Co. v . . . . 8 

Seay v. Wilson 589 

Secor V. Singleton 809 

Security 1ns. Co. , New Ilaven Steam 

Saw-mill Co. v 779 

Seldon v. Stockwell Self-lighting Gas- 

burner Co 390 

Shannon v. J. M. W. Jones Station- 

ery & Printing Co 205 

Sharp V. Reissner 445 

Shaw, In re 495 

i^hedd V. Washliurn 904 

Shirley, In re 901 

Hillom, Oglesby v 860 

Simmons v. Spencer 581 

Sims, In re 440 

Sims, United States v 443 

Singleton, Secor v 809 

Sioux City & St. Paul R. Co. v. 

Rice 368 

Six Ilundred Tons of Iron Ore 595 

Smith V. Schwed 483 

Smith, Dwight v 795 

Smith, Inre 592 

Spaulding, Doyle v 611 

Spaolding, lllmgworth v 611 

Spaulding, Jennings & Co., Illing- 

worth V 154 

Spencer, Simmons v 581 

Spring V. Domestio Sewing-machine 

Co 505 

Staples, Gould v 159 

Steam Stone Cutter Co. v. Sears .... 8 

Stevens v. Richardson 191 

Still & Bro. V. Keading 40 

Stockwell Self-lighting Gas-burner 

Co. , Selden v 390 

Stowell, Allis V 304 

Strettell v. Ballou 256 

Svvenk, In re 643 

Sylvan Glen, The 335 

Tallrnadge, Traders' Bank of Chi- 
cago V / 363 

Tayior v. Philadelphia & Ueading R. 

Co 1 

Thannhaiiser v. The Cortes Co 225 

Tliannhauser, Chittenden v 226 

Thannhauser, The Cortes Co. v 226 

Thompson, Flanagin v 177 

Thorson v. Peterson 517 

Tildcn, Willdnson v 683 

Toledo, Peoria & Wavsaw R. Co., 

lîiincock V 738 

Tome, Coons & Braine v 532 



OABES BEPOBTiEO. 



VI] 



P»g« 

Traders' Bank of diicago v. Tall- 

madge • 363 

TubalCain, The 634 

Tucker V Ouncan 867 

Tucker v. Sargent & Co 299 

Turnbull, Matim ■k Co. r. Elghty- 

seven BIocUs of War bie 320 

Two Hundred and beventy-iive Tons 
of Minera] Pliosphal es 209 

Union 1ns. Co. v. Glover 620 

Union Pacifie By. Co. , xMarsh r 873 

Union liailway & Transit Co., Keep 

V «25 

United Statesv.Cahill...., 80 

UnitedSiates V. J3ixby 78 

United States v. Buclianan 689 

United States V. lîurge.ss 896 

United States v. French 36i/ 

United States v. Qillesple 74 

United States ▼. Hamilton i... 442 

United States v. Howeil 674 

United States v. Leverich 481, 586 

United States V. Malona 897 

United Statesv. Mills 684 

United States v. M urphy 26 

United Statesv. Richardson 804 

United Statesv. Sims 443 

United S1 ates v. Voorhees 143 

United States V. Wynn 886 

United States, Chase v 882 

United States, Kalph v 693 

Van Winkle, Forsyth v 247 

Vermont Central U. Co., Webbv... 793 



Pago 

Vesper, The «69 

Voorhees, United Statesv 143 

j Walter M. Fleming, Tho 474 

I Warren v. Moodv 673 

I VVaslibum, iSlit-dd v 904 

Wallers, Craudai v 659 

! Webb V. Vermont Central R. Co.... 793 
! Western Electric Marml ;; Co. v. An- 

i sonia Brass ife Copper Co 706 

White V. Crawford 371 

White, Murray v SG2 

White Sewing Machine Co., Macau- 

ley ▼ 698 

Wilkinson v. Tilden 683 

William Cox. The.... 672 

Wilson Packinç Co. v. ChlcajfO Tack- 

ing & Provision Co 647 

Wilson Packing.Co. v. Ilunter 647 

Wilson Packing Co. v. St. Louis Gcct 

Canning Co 64" 

Wilson, Seav V ôHS- 

Winslow, PÎirapton v S6i 

Wiswell V. Jarvis 84 

Woosterv. Clark 86-) 

Wynn, United Statesv 8S6 

Yaeger Milling Co., Downton v..... 40i 

YanTicc Uoodle, The lO.'i 

Ye Scng Co. V. Corbitt & Macleay. . 423 
Young V. Grand Trunk Hailway of 

Canada 348 

Young, In re 14(î 

Zane T. Feck Itros. â> Co 101 



CASES REPORTED. 

éERANQED UNDER THBIR RE8PEGTIVB CIRCVIT3 

AND msTRicra. 



FIRST OIECUIT. 



Pigi 



Ontoorr Coukt, D. Mainb. 

Glover, Union Ina. Co. T. 629 

Qould V. Staples 159 

Staples, Qould ▼ 159 

Union Ina. Co. y. Glover S29 

DiSTBiCT CtoUBT, D. Madsb. 

Jarvis, Wiswell V 84 

Murrayv. White 662 

Wliite, Murray v 5B2 

Wiswell y. Jarvis 84 

CiBOinT OouBT, D. Massachusetts. 

Chasé V. United States 882 

Kichardson, United States v 804 

Shedd y. Washburn 904 

United States, Chase y 882 

United States v. Kichardson 804 

Washburn, Shedd y 904 

Cntoucr Coitbt, D. Rhodb Isiano. 

Cross y. Livermore 607 

Uvermore, Cross y 607 



SECOND CIBOUIT. 

CmcniT Coukt, D. Conbbotiodt. 

Ansonia Brass & Copper Co., West- 
ern Electric Manuf 'g Co. y 706 

Coes v. The ColIinsCo.. 905 

Collins Co., The, Coes v 905 

Dunham Hosiery Co., Holmes y.... 767 

y. 9— Fbd. 



Pag» 

Holmes y. Dunham Hosiery Co 767 

Holmes v. Plainville Manuf g Co. . . 767 
New Haven Steam Saw-miU Co. y. 

Socurity Ins. Co 779 

Peck Bros. & Cc.Zanev 101 

Plainville Manuf 'g Co., Hohnes y. . . 757 

Sargent & Co. , Tucker v 299 

Security Ins. Co. , New Haven Steam 

Saw-mill Co. v 779 

Tucker v. Sargent & Co 299 

Western Electric Manuf g Co. y. An- 
sonia Brass & Copper Co 706 

Zane V. Peck Bros. & Co 101 

CiRCurr Court, E. D. New York. 

Crary, Demond v 750 

Demond v. Crary 750 

Fanning, Onderdonk y 106 

Herdsman v. Lewis 853 

Lewis, Herdsman v 853 

New York Colïee Polishing Co., New 
York & Baltimore Colïee Polish- 
ing Co. V 678 

New York & Baltimore CofiEee Polish- 
ing Co. V. New York Coiîee Polish- 
ing Co 678 

Onderdonk y. Fanning 106 

District Court, E. D. New York. 

Cetewaj'o, The 717 

Ferreri, The 468 

John Cuttreil, The 777 

Lawrence v. Morrisania Steam-boat 

Co 208 

Levi Davis, The 716 

Morrisania Sleam-boat Co., Law- 
rence V 208 

Sylvan Gleu, The 336 

Two Hundrodand Seventy-flve Tons 

of Minerai Phosphates 209 

Walter M. Fleming, The 474 

(ix) 



CASES BEPOSTSD. 



Page 

CracuiT CoTTRT, N. D. New Tobk. 

Albany City Nat. Bank v. Maher. . . 884 
Brown v. JefEerson Connty Nat. 

Bank 258 

JefEerson Co. Nat. Bank, Brown v. . 258 

Maher, Albany City Nat. Bank v 884 

New York Cent. & Hndson River R. 

Co., Kobinson v 877 

Robinson v. New York Cent. & Hud- 

son River R. Co 877 

Circuit Cottrt, B. D. New York. 

Adams v. Howard 347 

Appointment of Bupervisors of Elec- 
tion, In re 14 

Atlantic Giant Powder Co. v. Ditt- 

mar Powder Manuf g Co 316 

Averill Cbemical Paint Co. v. Na- 
tional Mixed Paint Co 462 

Bernard v. Heimann 400 

Berrian v. Chetwood 678 

Brown, Davis v 647 

Campbell v. The Mayor, etc., of 

New York 500 

Camriok, McKesson v 44 

Chetwood, Berrian v 678 

Chittenden v. Thannhauser 226 

Clark, Wooster v 854 

Cortes Co., The, v. Thannhauser 226 

Certes Co. , The, Thannhauser v 225 

Crandal v. Walters 659 

Davis V. Brown 647 

Dittmar Powder Manuf g Co., At- 
lantic Giant Powder Co. v 316 

Dohan CarroU & Co., P. Lorillard 

&Co. V 609 

Du Bois, McCloskey V 38 

Heimann, Bernard v 400 

Hofifman, New York Bung & Bush- 

ing Co. V 199 

Howard, Adams v 347 

Irwm V. Metropolitan Téléphone & 

TelegraphCo 617 

Leszynaky v. Merritt 688 

Macauley v. White Sewing-machine 

Co 698 

Malone, United States v 897 

Maxheimer v. Meyer 460 

Maxheimer, Meyer v 99 

Mayor, etc., of New York, The 

Campbell V 600 

McCloskey v. Du Bois , 38 

McKesson v. Carnrick 44 

Merritt, Leszynsky v 688 

Metropolitan Téléphone <fc Telegraph 

Co., Irwin v 517 

Meyer v. Maxheimer 99 

Meyer, Maxheimer v. ...*. 460 

National Mixed Paint Co., Averill 
Chemical Paint Co. y 462 



New York Bung & Bushîng Co v. 

Hoffman 19i; 

Plimpton V. Winslow 365 

P. Lorillard & Co. v. Dohan CarroU 

& Co 509 

Reissner, Sharp v 446 

liichardson, Stevens V 19] 

Seldon v. Stockwell Self-lighting Gas- 

burner Co 390 

Sharp V. Reissner 445 

Stevens v. liichardson 191 

Stockwell Self-lighting Gas-burner 

Co., Belden v 390 

Tallmadge, Traders' Bank of Chi- 
cago V 363 

Thannhauser v. The Cortes Co 225 

Thannhauser, Chittenden v 226 

Thannhauser, The Cortes Co. v 22t 

Tilden, Wilkinson v 68Ï 

Traders' Bank of Chicago v. Tall- 
madge 36i; 

United States v. Malone 897 

Walters, Crandal v 659 

White Sewing Machine Co., Macau- 

lev V 698 

Wilkinson v. Tilden 683 

William Cox, The 672 

Winslow, Plimpton v 365 

Wooster v. Clark 854 

District CotmT, 8. D. New York. 

Anchoria, The 840 

Bing, Hunker v 277 

Cary, In re 754 

Elmendorf , In re 545 

Frey, In re 376 

Hunker V. Bing 277 

Isaac Bell, The 842 

■lackson, In re 493 

Kerr, McConnochie v 60- 

Leverich, United States v 481, 686 

McConnochie v. Kerr 50 

Mead, Plattv 91 

Nahor, The 213 

Pangussett, The 109 

Pharos, The 912. 

Pidgeon, Provost v 409 

Pitta, Inre 642 

Plattv. Mead 91 

Plymouth Rock, The 413 

Provost V. Pidgeon 409 

Saratoga, The 322 

Shaw, In re 495 

Tubal Gain, The 834 

-United States v. Leverich 481, 686 

Vesper, The 669 

Yankee Doodle, The 109 

CiRcaiT Court, D. Vkrmoht. 
Bailey, Brooks v 438 



OâS£S BEPOâTBD. 



Pago 

Brooks V. Bailey 438 

Central Vermont R. Co., Dwight y.. 785 
Central Vermont K. Oo., Griswold v. 797 
Dwight V. Central Vermont R. Ce. 785 

Dwight V. Smith 795 

Griswold v. Central Vermont R. Co. 797 
Sears, Steam Stone Cutter Co. v . . . . 8 

Bmith, Dwight v 796 

Steam Stone Cutter Co. v. Sears .... 8 
Vermont Central R. Co., Webb v. .. 793 
Webb V. Vermont Central R. Co. . . . 793 



THIRD CIECUIT. 
CiEcuiT CouBT, D. Dblawaee. 

Brown V. Philadelphia, Wilmington 
& Baltimore K. Co 183 

Philadelphia, Wilmington & Balti- 
more R. Ce, Brown v 183 

District Coubt, D. Dblawabis. 

Graves, Inre 816 

CiKCDiT CouBT, D. New Jersey. 

Bâte Refrigerating Co. v. Gillett . . . 387 

City of Blizabeth, Moran v 72 

Doraestic Sewing- machine Co., 

Bpring v 605 

'Doyle V. Spaulding 611 

Gillespie, United States v 74 

Gillett, Bâte Refrigerating Co. v, . . . 387 

Illingworth v. Spaulding 611 

lUingworth v. Spaulding, Jennings 

& Co 164 

Kellogg, Sawyer v 601 

Moran V. City of Elizabeth 72 

Bawyer v. Kellogg 601 

Spaulding, Doyle v 611 

Spaulding, Illingworth v 611 

Spaulding, Jennings & Co., Illing- 
worth V 164 

Bpring v. Domestic Sewing-machine 

Co 605 

United Btatea t. Gillespie 74 

United States v. Voorhees 143 

Voorhees, United States v 143 

District Court, D. Naw Jersey. 

Heller, In re 373 

Jjauretta, The 622 

Mary C. Conenr, The 222 

Sbt Hundred Tonsof Iron Ore 595 

Smith, In re 692 

Circuit Court, E. D. Pbnnsti^vania. 
Belgenland, The ' 126, 576 



Page 

Cassell, Dederick V 306 

Clialmers Spence Patent Non-con- 

ductor Co. V. Pierce 152 

Coit V. North Carolina Gold Amalga- 

mating Co 677 

Daudistal, Fischer v 145 

Dederick v. Cassell 306 

Fischer v. Daudistal 145 

French, United States v 363 

Garrett, Hammerschlag v 43 

Hammerschîag v. Garrett. 43 

Harrisburgh, The 169 

Hartranft, Kennedy v 18 

Johnson v. Philadelphia, Wilming- 
ton & Baltimore R. Co 6 

Kennedy v. Hartranft 18 

North Carolina Gold Amalgamating 

Co.,Coitv 677 

Philadelphia, Wilmington & Balti- 
more R.' Co. , Johnson v 6 

Philadelphia «& Reading K. Co., Tay- 

lor 7 1 

Pierce, Chalmers Bpence Patent 

Non-conductor Co. v 162 

Taylorv. Philadelphia* Reading R. 

Co 1 

United States v. French 369 

District Court, E. D. PaiîNSYLVAîîiA 

Bright.ln re 49J 

Clymene, The 164 

Free State, The 626 

Gilhooley, Pennsylvania R. Co. v. . . 616 

Mechanic, The 526 

Pennsylvania R. Co. v. Gilhooley. . . 618 

Circuit Court, W. D. Pennsylvania. 

Brookway V. Mutual Beneflt Life Ins. 

Co 249 

Cass V. Manoliester Iron & Bteel Co. 640 

Coons & Braine v. Tome 532 

Manchester Iron A Steel Ce, Cass v. 640 
Mutual Beneflt Life Ins. Co., Brock- 

way V 243 

Swenk, In re 643 

Tome, Coons & Braine v 632 

District Court, W. D. Pbnnsyltasia. 

Codding & Russell, In re 849 

Bhirley, Inre 901 



FOUETH CIECUIT. 

Circuit Court, D. Mahyland. 

American Ballast Log Co. of New 
York y. Barnes & Gatto 461 



xn 



CASES BEPOBTED, 



Page 
Baker& Co. , Boykin, Carmer & Co.v. 699 
Barnes & Gatto, à.merican Ballast 

Log Ck). of New York v 465 

Boykin, Canner & Co. v. Baker & 

Co 699 

Flanagin v. Thompson 177 

Thompson, Flanagin v 177 

CiHcuiT Court, W. D. Nobth Caboi-ina. 

Howell, United States ▼ 674 

United States v. Howell 674 

District Court, W.D.North Caroi/Ina. 

Buchanan, United States V 689 

United States v. Buchanan 689 

District Court, E. D. Vieoinia. 
Pacific, The 120 



FIFTH CIECUIT. 

CmcuiT Court, W. D. Aiabama. 

Moody, Warren v 673 

Warren v. Moody 673 

Circuit Court, S. D. Qeorgia. 

Clark, March, Priée <& Co. v 753 

March, Priée & Co. v. Clark 753 

District Court, 8. D. Gkorgia. 
B, C. Terry, The 920 

Circuit Court, E. D. Louisiana. 

Aiken, Leather» v 679 

Alabama Gold Life Ins. Co. v. Ji- 

rardy 142 

Arbo V. Brown 318 

Blanks, Bspey v 432 

Brown, Arbo v 318 

Butchers' Union Live-stock Landing 
& Slaughter-house Uo., Crcscent 
City Live-stock Landing & Slaugh- 

ter-house Co. v 743 

Choteau.The 211 

Crescent City Live-stock Landing & 
Slaughter-house Co. v. Butchers' 
Union Live-stock Landing & 

Slaughter-house Co 743 

Delambre, The 775 

Ellis, Marvin v 367 

Espey V. Blanks 432 



P»g» 

Qirardy, Alahama Gold Life Ins. 

Co. V 142 

Golden Rule, The 334 

Hancock v. Holbrook 353 

Holbrook, Hancock v 353 

H. & C. Newman v. Richardson. ... 865 

Kirk V. Lewis 645 

Leathers v. Aiken 679 

Letchford v. Richardson & Cary.... 865 

Lewis, Kirk v 646 

Marvin v. Ellis 367 

Milliken v. Ross 855 

Oglesby v. Sillom 860 

Prince Leopold, The 333 

Richardson, H. & C. Newman t.... 865 

Richardson & Cary, Letchford v. . . . 866 

Richmond, The 863 

Ross, Milliken v 855 

Sillom, Oglesby v 860 

District Court, E. D. Louisiana. 

Eighty-seven Blocks of Marble,Tum- 
bull, Martin & Co. v 320 

Turnbull, Martin & Co. v. Eighty- 
seven Blocks of Marble 320 

Circuit Court, S. D. Mississippi. 

Duncan, Tucker v 867 

General Tompkins, The 620 

Old Natchez, The 478 

Tucker V. Duncan 867 

District Court, S. D. Mississippi. 

.Joséphine Spangler, The 773 

Old Natchez,:The 476 

Circuit Court, W. D. Tbxab 

Reading, Still & Bro. v 40 

StiU&Bro. V. Reading 40 



SIXTH CIRCUIT. 

Circuit Court, D. Kentuckt. 

Forée & Co. , Miller & Worley v 603 

Meyer & Hay v. Norton & Oalhoun. 433 

Miller & Worley v. Forée & Co 603 

Norton & Calhoun, Meyer & Hay v.. 433 

Louisville City R. Co.,"Sayles v 612 

Sayles V. Louisville City R. Co 612 

Circuit Court, E. D. Miohigan, 
Copeland, MolJermott v 636 



OASES BEPOBTED. 



xiU 



Page 
Détroit Lubricator Manufg Uo. T. 

Renchard 293 

KellsT. McKenzie 284 

McDennott v. Copeland 636 

McKenzie, Kells v 284 

Renchard, Détroit Lubricator Man- 

ul'gCo. V 293 

District Court, B. D. Michigan. 
Robert Qaskin, The 62 

Circuit Court, N. D. Ohio, B. D. 



Royer v. Russell & Co.. 
Russell & Ce, Royer v. 



696 
696 



District Court, N. D. Ohio, E. D. 

Sims, In re 440 

Sims, United States v 443 

United Btates v. Sims 443 

CmouiT Court, S. D. Ohio, B. D. 

BlackY. Scott 186 

Scott, Black y 186 

Ciecdit CoimT, 8. D. Ohio, W. D. 

Bruce v. Gibson 540 

Oibson, Bruce y .' 640 

Murphy, Uuited States v 26 

United States v. Murphy 26 

District Court, 8. D. Ohio, W. D. 

QuidingStar, The 521 

Uenderson,In re 196 

James Jackson, The 614 

CiRcniT Court, W. D. Tennessbk. 

liall y. Memphis & Charleston R. 

Co 685 

Memphis & Charleston R. Co.,Hally. 685 
Memphis & Charleston R. Co., Rob- 

inson, McLeod & Co. v 129 

Robinson, McLeod & Co. v. Memphis 

& Charleston R. Co 129 

District Court, "W. D. Tbnnbsskb. 
McEenna, In re 27 



SEVENTH CIECUIT. 

District Court, E. D. Ilmnois. 

Alcona, The 172 



Page 
Circuit Court, N. D. Illinois. 

Blatherwick V. Carey 202 

Carey , Blatherwick v 202 

Chicago Packing & Provision Co , 

Wilson Packing Co. v 547 

Cook V. HiUiard 4 

Edgarton v.Furst & Bradley Manufg 

Co 450 

Furst & Bradley Manufg Co., Edgar- 
ton V 450 

Hibbard, National Feather Duster 

Co.v 668 

Hilliard, Cook v 4 

Hunter, Wilson Packing Co. v .... 647 
J. M. W. Jones Stationery & Print- 

ing Co. , Shannon v 205 

Lomax, Putnam v 44S 

Moline Plow Co. , Pattee v 821 

National Feather Duster Co. v. Hib- 
bard 568 

Pattee v. Moline Plow Co 821 

Putnam v. Lomax 448 

Ralph V. United States 693 

St. Louis Beef Canning Co., Wilson 

Packing Co. v 547 

Shannon v. J. M. W. Jones Station- 
ery & Printing Co 205 

United States, Ralph y 693 

Wilson Packing Co. v. Chicago Pack- 
ing & Provision Co 547 

Wilson Packing Co. v. Hunter 647 

Wilson Packing Co. y. St. Louis Beef 

Canning Co 647 

Young, In re 146 

District Court, N. D. Illinois. 

Alexander v. Galt 149 

Buokeye, The 666 

Favorite, The 70» 

Galt, Alexander v 149 

Hancock v. Toledo, Peoria & Warsaw • 

R. Co 738 

Langdon, Mitchell v.... 472 

Mitchell y. Langdon 472 

Peterson, Thorson y 517 

Thorson v. Peterson 617 

Toledo, Peoria & Warsaw R. Co., 

Hancock y 738 

Circuit Court, 8. D, Illinois. 

Buell y. Cincinnati, Efflngham & 
Quincy Construction Co 35 1 

Cincinnati, Efflngham & Quincy 
Construction Co., Buell y 361 

Circuit Court, D. Indiana. 

Crescent Brewing Co., Qottfried y. . 763 
Forsyth y. Fierson 801 



XIV 



OASES KEPOBTED. 



Page 

Forsyth ▼. Van Winkle 247 

Qottfried v. Orescent I3rewing Co. . . 762 
Hatch V. Indianapolis & Springfleld 

R. (Jo 856 

Indiauapolis & Springfleld R. Co., 

Hatchv 856 

Pierson.Porsyth V 801 

Van Winkle, Forsyth V 247 

District Court, D. Indiana. 

Bixhy, United States v 78 

Hamilton, United States v 442 

United States V. 15ixby 78 

United States v. Hamilton 442 

CiEcuiT Court, E. D. Wisconsin. 

Albright, Pratt v 634 

AUisv. Stowcll 304 

Allia, Downton v 766 

Downton v. Allis 766 

Grand Trunk Kailway of Canada, 

Young V 348 

Pratt V. Albright 634 

Stowell, Allis V 304 

Young V. Grand Trunk liailway of 

Canada 348 

CiEcmr CouET, W. D. WiscoNsm. 

Mills, United States y 684 

United States T. Mills 684 



EIGÏÏTH CIECUIT. 

Circuit Court, D. Arkansas. 

Rector's Case 16 

Circuit CoimT, D. Colorado. 

Ballon, Strettell V 2.5« 

Hudson V. Knnsas Pacific Ry. Co. . . 879 
Kansas Pacific Ry. Co., Hudson v . . 879 
La Plata Mining & Smeltiug Co., 

McGowau V 861 

Marsh v. Union Pacific Ry. Co . . . . 873 
McGowan v. La Plata Mining & 

SmeltingCo 861 

R. E. Lee Mining Co., Rogers v 72. 

Rosrers v. R. B. Lee Mining Co 721 

Bimmons v. Spencer 68i 

Spencer, Simmous v , 58'' 

Btrettell v. Ballou 256 

Union Pacific Ry. Co. , Marsh v 873 

CiBCDiT Court, D. Mtnîtksota. 

Bames t. Hartford Fire Ins. Co. . .. . 813 



Page 
Brewis v. City of Duluth and Village 

ofDuluth 747 

City of Duluth & Village of Duluth, 

Bre wis v 747 

Consolidated Middlings Purifier Co. 

V. Guildor 155 

Crawford, White v 371 

Guilder, Consolidated Middlings Pu- 

ritier Co. v 155 

Hartford Fire Ins. Co., Barries v 813 

Rice, St. Paul & Sioux City H. Co. v. 368 
Rice, Sioux City & St. Pau"l K. Co. v. 368 
St. Paul & Sioux Citv R. Co. v. llice. 368 
Sioux City & St. Paul R. Co. v. 

Rice 368 

White T. Crawford 371 

Circuit Court, E. D. Missouri. 

Cahill, United States v 80 

Downton v. Yaeger Milling Co 402 

Filley, Pope v 66 

Gas Consumers' Ass'n, Herring v. .. 686 
Herring v. Gas Consumers' Associa- 
tion 6S6 

Indianapolis & St. Louis R. Co., 

Keepv 625 

Insurance Company of North Amer- 
ica V. St. Louis, Iron Mountain & 

Southern Ry. Co 811 

Keep V. Indianapolis & Bt. Louis R. 

Co 628 

Keep V. Union Railway & Transit 

Co 625 

O'Neil V. St. Louis, Iron Mountain 

& Southern Ry. Co 337 

Pope V. Filley 65 

St. Louis, Iron Mountain & Southern 
Ry. Co., Insurance Company of 

îTorth America v 811 

8t. Louis, Iron Mountain & Southern 

Ry. Co.,0'Neilv 337 

Secor V. Singleton 809 

Singleton, Secor v 809 

Union Rai ]way& Transit Co ,Iveepv. 625 

United Slates v. Cahill 80 

Yaeger Milling Co., Downton v. . .. . 402 

District Court, E. D. Missouri. 

Bignall, "n re 385 

Burgess, United States v 896 

United States v. Burgess 896 

United States v. Wynn 886 

Wynn, United States v 886 

Circuit Court, W. D. Missouri. 

Schwed, Smithv 483 

rjeay V. Wilson 589 

Smithv. Schwed 483 

Wilson, Seayv 689 



NINTH CIRCUIT, 

OIHCUIT COUBT, D. CALIFOBNIA. 

Manning v. San Jacinto Tin. Co 726 

San Jacinto Tin Co., Manning v. . . , 726 

DisTEiCT CouiiT, D. Oalifohnia. 

Austria, The 916 



CASES EEPORXBD. 
Page 



XV 

PaE« 



CmCUIT COXTRT, D. Orbgoh. 



Holmes v. Oregon & California ft. 

Co 229 

Oregon & California R.Co.,Holmesv. 229 

DisïuiCT Court, D. Okegon. 

Corbitt & Maeleay, Ye Seng Co. v... 423 
Yo Seng Co. v. Corbitt & Maeleay. . 423 



CASES 

AEGUED AND DETEEMINED 



m THB 



IRiïited J^tetejsi ©ternit mA ifotrfct ëmtt^. 



Taylok ». Thb Philadblphia & Ebading E. Co.* 
[Circuit Court, E. D. Pennsylvania. October 14, 1881.) 

1. Railboad— Kecbivbbs— AuTHOBiTT To Cbeatb Cab Teust — Whbs Rbpused. 

Where the net earnings of a road, which is in the hands of receivers, are am- 
ply sufiicient to pay for a necessary purcbase of additional roUing stock, the 
court will not authorize the receivers to raise money for the same by the créa- 
tion of a car trust, in order to allow of the application of the income to the 
bondholders. 

2. Same — Powee op the Couet. 

Whether the granting of authority to croate such a trust falls within the 
proper scope of the court's authority, quœre. 

3. Same— Object op Recbivbeship. 

The court's custody of railroad property, which bas been placed in the 
hands of receivers, is only for the temporary préservation of the property dur- 
ing foreclosure proceedings, and the road should pass with as little delay as is 
reasonably practicable into the possession of owners who will best be able to 
détermine how it should be managed. 

Pétition by the receivers of the Philadelphia & Reading Railroad Company, 
Betting forth that the rolling stock which passed into their possession at the 
time of their appointment was not sufiicient to transact the increased busi- 
ness of the road, and that they had caused to be constructed, in the shops of 
the Company and at the shops of other parties, a number of cars and locomo- 

•Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 

v.9,no.l — 1 
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tives, and had given orders for the construction of an additîonal number, and 
that they would probably flnd it neeessary to order the construction of a still 
further number ; that, in their judgment, it was not fair or advantageous to 
the creditors of the company to pay so large an amount as would be required 
for this increased équipaient from the current earnings, thereby depriving 
bondholders and other creditors " of that income which is the natural source 
for the payment of interest on their debt;" that petitioners believed it to be 
for the best interests of the trusts <^mi;nitted to them that funds to pay for 
said equipment already constructeAand Ordered should be provided by a car 
trust of at least $1,000,000, according to the plan set forth in a certain agree- 
ment and lease annexed to the pétition. Petitioners prayed for leave to exé- 
cute said agreemenfand lease, and carry into effect said plan. The agreement 
annexed to the pétition provided for a conveyance to a trustée of the rolling 
stock constructed or ordered, in trust, to issue 1,000 car-trust certifleates, 
secured thereon, and redeemable at periods of from one to ten years, and to 
apply the money received therefrom to the payment of the cost of said equip- 
ment. By the lease annexed tq. the pétition the trustée was to lease this roll- 
ing stock to the receivers at a renj;al therein provided for. The pétition was 
referred to one of the spécial masters in the cause, (George M. Dallas, Esq.,) 
who, af ter hearing évidence, reported that he believed the agreement and lease 
to be a proper and wise means for procuring the needed rolling stoclc, and 
recommended that the prayerof the pétition be granted. 

Samuel Dickson and Richard L. Ashhurst, for petitioners. 

John G. Bullitt appeared for the railroad company and for certain 
stock and bondholders, but did not oppose the pétition. 

Butler, D. J., (orally.) This is in eflfect an application on the part 
of the receivers to borrow money upon rolling stock (cars and engines) 
manufactured at the company's shops and elsewhere, and in process 
of manufacture, for the receivers. In terms, it is for the création of 
a car trust, but in eiïect, it is for authority to make a loan, as stated. 

Two questions arise in considering the application : First, is the 
matter contemplated within the scope of the court' s duty and authority, 
as custodian of the road and other property of the company? Second, 
if it is, would it be wise to grant the application ? As respects the first 
question, it must be borne in mind that the custody of the court is 
temporary, to préserve the property so long only as may afford rea- 
sonable time to the plaintiffs to prosecute their proceeding to a close, 
in case the company shall fail to make satisfactory arrangements to 
relieve itself. Whether the order asked for by the receivers or the 
allowance of it, falls within the proper scope of the court's author- 
ity, under the circumstance, is certainly open to doubt. I will not, 
however, enlarge upon this subject, for if it was not so open to doubt,. 
I am satisfied it would not be wise to make the order. 

The petitioners admit, and the testimony proves, that the net earn- 



TAÏLOS V. PHILADELFHIA & BKADING B. CO. 3 

iiigs of the road are amply sufficient to make the purchase required ; 
and, if necessary, thèse earaings should be so applied. The ground 
upon which the petitioners désire to borrow, instead of using such 
moneys, is that thèse moneys may be applied to payment of the 
bonded creditors of the company, in discharge of interest. The court 
esteems it wiser to alîow such interest to go unpaid rather th*n dis- 
charge it by means of borrowing money, which may tend to mislead 
creditors and others, respecting the actual condition of the road and 
its eamings. It must be borne in mind that the court 's eustody of 
this property is not likely to continue very much longer. The fore- 
closure proceeding bas been running for eighteen months, and should 
reach its termination without unnecessary delay. The court expects 
it to do so. The interests of ail parties involved require that the road 
and other property shall pass into the eustody and management of 
owners without prolonged delay. 

The modem practice, prevailing to some extent, of transferring 
corporate property to the eustody of the courts, to be thus held and 
managed for an indefinite period of years, to suit the convenience 
of parties, (whereby gênerai creditors are kept at bay,) I regard 
as a mischievous innovation. I hâve no doubt the petitioners are 
fully satisfied of the msdom of the proceeding which they suggest, 
and that they are actuated by a sincère désire to promote the best 
interests of the road; and they hâve in this the approval of the 
présent board of managers. We do not, however, agrée with them, 
and must be govemed respecting it by our own jjidgment. The péti- 
tion is therefore disallowed, 

McKennan, C. J., (oraUy.) I concur in what Judge Butler bas said. 
The objeot of the proceeding whereby the property of the company 
was placed in charge of the court, and the character of the court's 
authority respecting it, we hâve heretofore had occasion to explain 
very fully. We hold the, property of the railroad company to pré- 
serve it, — to keep it in its présent condition while the proceedings 
under the bill of foreclosure are being proseçuted to their terminationl 
I entertain considérable doubt of the authority of the court to make 
the order asked for, and this of itself is sufficient for me; but I agrée 
with Judge Butler in ail he bas said respecting the inexpediency of 
making the order, even if we had authority so to do. The property 
should pass, with as little delay as is reasonably practicable, into the 
possession and control of owners who will best be able to détermine 
how it should be managed, and what measures relating to it are most 
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likely to promote tlieir interests. To the extent that the earnings of 
the road are required to keep it up, in stock and equipments, and to 
préserve the property, the receivers hâve authority so to apply such 
earnings; but to borrow money to enable them to continue to pay 
interest to bondholders I consider unwise. 
Pétition disaliowed. 



CooK, Assignée, v. Hilliabd and others. 
{Circuit Court, N. D. niin,ois. October 17, 1881.) 

1. MORTGAGES — FOBBCLOSUEB. 

Where the single defence to a bill, brought to forecloge a trust deed with con- 
dition broken, is an alleged sale by the trustée of a portion of the mortgaged 
property at public aiiction, a decree of foreclosure will be allowed, in the ab- 
sence of any mémorandum in writing of the sale, and where the testimony on 
the point of the acceptance of the bid by the auctioneer is conflicting. 
Same — 8ame — Parties. 

The alleged purchaser is net a necessary party to the foreclosure proceed- 
ings. 

H. D. Beam and John Gibbons, for complainant. 

Goudy, Chandler é Skinner, for défendants. 

Blodgett, d. J., (orally.) This is a bill for foreclosing a trust 
deed given by Mr. and Mrs. Hilliard, on the nineteenth day of No- 
vember, 1873, to H. F. Vallette, trustée, on lots 48, 49, 50, 51, 52, 
53, 54, and 55, Hilliard and Dobbins' Addition to Washington 
Heights, in this county, to secure the payment of $10,000, paya- 
ble to the Protection Life Insurance Company in five years from date, 
with 7 per cent, interest. It is admitted that the Insurance company 
bas been adjudicated bankrupt, and that the note bas corne into the 
hands of complainant as assignée of the insurance company. 

The only point made by the défendant is disclosed in the answer 
of Mrs. Hilliard, who avers that Mr. Vallette, the trustée, advertised 
the property in question to be sold at public auction by him, under 
the powers of sale contained in the trust deed, on the twenty-sixth of 
March, 1879, and that in pursuance of such advertisement he pro- 
ceeded to make such sale by offering lot 48, and that the sum of 
$650 was thereupon bid for said lot by and in behalf of Charles 
B. Wright, and the same was struck oiï and sold to him, and that 
after this lot was so struck ofï to Wright the amount of bis bid was 
duly tendered to the trustée, and a deed demanded, but that the trus- 
tée declined to reçoive the money and to make the deed. 
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Défendants concède that the complainant has the right to a decree 
for the amount due on the note after deducting the $650 bid for lot 
48, and is entitled to a foreclosure on ail the lots except lot 48. 
There is a conflict of évidence as to whether this lot 48 was striick off 
to Wright on his bid. The proof shows that the property was offered 
by Vallette under the powers contained in the trust deed. 

It is a'dmitted that the eight lots in question together made up the 
tract of land on which was situated the dwelling-house, out-houses, 
garden, etc., occupied by Mr. and Mrs. Hilliard. as their home. And 
it appears that about the time for opening the sale the question was 
raised between the trustée and assignée as to whether the property 
should be sold in separate lots according to the subdivision descrip- 
tion, or whether they should be sold together as a whole or one single 
tract. 

It is conceded, however, that the trustée proceeded to ofifer lot 48, 
and that several bids were made upon it, and that the last bid made 
was this bid of $650 by Mrs. Hilliard for Wright, and the complain- 
ant insists that while the trustée was still crying the lot he directed the 
assignée to stop, déclare the sale off, or stop the sale, and the trustée 
thereupon stopped the sale without striking off the lot or accepting 
the bid, or in any way declaring the lot sold; while the défendants 
insist that just at the juncture when the trustée was directed to sus- 
pend the sale he said, "sold," or "gone," or used some term indicat- 
ing that the lot was struck off on the bid by Mrs. Hilliard. 

I do not think this testimony on the part of défendant, even if it 
was not contradicted, shows a valid sale. It is not such a selling as 
could be enforced by a bill for spécifie performance. It is évident 
from the défendants' testimony that the trustée did not consider that 
he had accepted the bid. He took no steps to consummate the sale, 
and he did not recognize the bid as a sale. The minds of the parties 
had not met. The transaction was not sufficiently complète to take 
it ont of the statute of frauds. In Burke v. Haley, 2 Gil. 614, the 
court says: 

" Ail the récent décisions seem to admit the principle, and we think with 
sufflcient reason in their favor, that sales made by auctioneers stand upon the 
same footing as those made by private individuals, and require that some 
note or mémorandum should be made and signed by the party to be charged, 
to render thera valid and obligatory upon the purchaser. * * * The auc- 
tioneer, it is true, is by law the agent of both vendor and purchaser, and a 
mémorandum signed by him would be binding on the latter, provided it was 
sufflcient either in itself, or when connected with other written or printed 
évidence, to show what was the contract of the parties." 
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Hère there is an entire absence of any such mémorandum, and the 
affirmative proof shows that the trustée who acted as auctioneer did 
not understand that a sale was made or the lot struck off on Mrs. Hil- 
liard's bid. The rule above quoted is affirmed in Doty v. Wilder, 15 
111. 407, and has ever since been followed by the courts of this state. 

It is urged upon the part of the défendant that Wright was a nec- 
essary party to this suit. I cannot see how that can be under the 
facts in the case, because there was nothing of record showing 
Wright's interest, and no binding contract estant showing any inter- 
est in him. 

The only rule that I know of is that the complainant must make 
those parties who are known to him to hâve a légal or équitable 
interest in the property, or whom the pleadings or proof discloses 
hâve such an interest as that the court cannot proceed to a decree 
without bringing them into the case. 

The complainant in this case is not obliged now, on this alleged sale, 
to amend his bill and make Wright a party any more than he would if it 
had been disclosed on the hearing that Mr. Hilliard had made a verbal 
agreement, void under the statute of frauds, to sell the property to 
some third person. I therefore think there is nothing shown in the 
case which sbould deprive the complainant of his decree. 

There will, therefore, be a decree entered against the détendant. 



Johnson v. Thb Philadelphia, Wimiington à Baltijiobe E. Co.* 

(Circuit Court, E. D. Pennsylvania. May 1, 1881.) 

1, Removal op Causes — Citizbnship— Oonsolidated Railhoad Haten-o Chab- 

TEB FROM Différent States. 

A railroad formed by the consolidation of tliree roads cliartered respectively 
by tliree différent states, cannot, wben sued in the courts of one of those states 
by a citizen thereof , remove the case into the fédéral courts under the act of 
March 3, 1875, upon the ground that the charters obtained from the other two 
states gives it a foreign citizenship. 

2. Samb. 

The P., W. & B. Railroad was chartered by the state of Pennsylvania. Sub- 
sequently, by concurrent législation of the states of Pennsylvania, Mary- 
land, and Delaware, it was Consolidated with two other roads, chartered 
respectively by the latter two states, the Consolidated road retaining the name 
of the P., W. & B. Railroad. Suit was brought by a citizen of Pennsylvania, in 
the courts of that state, against the P., W. & B. Railroad, who thereupon re- 
moved the case to the fédéral court on the ground of foreign citizenship. Hdd, 
that the fédéral court had no jurisdiction, and that the suit should be renianded. 

*Reported by Frauk P. Pricliard, Esq , of tliB PliiladelpUia bar. 



JOHNSON V. PHILADELPHIA, WILMINGTON <fc BALTIMORE E. CO. T 

Eule to show cause why case should not be remancled to state 

court. 

This was an action at law, brought in a state court" of Pennsylvania by 
Caroline Johnson against the Philadelphia, Wiltnington & Baltimore Kailrpad 
Company. Défendant flled a pétition for removal, under the act of congress 
of March 8, 1875, setting forth that défendant was a corporation formed by 
the union of three corporations, viz., the Philadelphia, Wilmington & Balti- 
more Kailroad Company, which was chartered by the state of Pennsylvania, 
the Wilmington & Susquehanna Railrqad Company, which was formed by the 
union of two other railroads, one chartered by the state of Delaware and the 
other by the state of Maryland, and the Baltimore & Port Deposit Eailroad 
Company, chartered by the state of Maryland; that under authority conferred 
by concurrent législation of the three states named, articles of union were 
entered into by said three corporations, by which they were united in one 
body corporate, under the name of the Philadelphia, Wilmington & Baltimore 
Eailroad Company, with ail the rights, privilèges, and immunities which each 
and ail of them possessed under their respective charters ; and that the défend- 
ant was thus, at the time this suit was brought, a corporation chartered by 
and existing under the laws of the states of Pennsylvania, Delaware, and 
Maryland. Under this pétition the case was removed to the United States 
circuit court. PlaintifFs then obtained the présent rule to remand. 

George Haldorn, forplaintiff. 

Thomas Hart, Jr., and James E. Gowen, for défendant. 
The court, MoKennan, G. J., and Butler, D. J., made the rule ab- 
Bolute, and directed the clerk to certify the record to the state court. 

ÎTOTE. The récent dissent of Judge Kelson in Nashua & Lowell E. v. Bos- 
ton & Lowell R. 8 Fed. Eep. 458, from what he there says " seems " to hâve 
been the conclusion in the above case, renders a f ull report of the case impor- 
tant ; and it is therefore publlshed, although no written opinion bas ever been 
filedi It is to be observed that in the above case, as well as in the later cases 
of C. <£ W. I. R. Co. V. L. S. & M. 8. Ry. Co. 5 Fed. Rep. 19, and Uphoff y. 
Chicago, 8t. L. & N. 0. R. Co. Id. 545, which followed its ruling. the Consoli- 
dated railroad was sued as défendant in a court of one of the states by which 
it was chartered. The plaintiff had the right to treat it as a corporation of 
the state in which he sued, and the railroad eompany could not defeat that 
right or remove the cause by subsequently alleging a foreign citizenship under 
its other charters. In the Massachusetts case, however, the situation of the 
parties was exactly reversed; the Consolidated corporation being the plaintiff 
instead of défendant, and having eleeted to sue as a foreign citizen by virtue 
of its foreign charter. Though an individual may insist upon suing such a 
corporation under the charter granted by bis ovvn state, it does not necessarily 
follow that he can object to being sued by it under tlie charter granted by a 
foreign state. It will be seen, therefore, by a comparison of the faets in the 
two cases, that the décision in the Pennsylvania case does not necessarily con- 
flict with the décision rendered in the Massachusetts case. — [Rep, 
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Steam Stone-Cutter Co. v. Seaes. 
(Vircuit Cowt, D. Vemiont. October 11, 1881.) 

1. Peocbdube — Weits of Bequbsteation in THE Nature of Attachmbnt — 

Liens. 

Under its rules, this court has the power to issue writs of séquestration in ttie 
nature of attachment ; and such ■writs, wlien duly served, create valid liens 
upon real property in this state so attached, as against a grantee with knowl- 
edge of the attachment to w hom the property was conveyed pendente lite. 

2. Same— Seevice. 

Due service is service in the manner provided by the state statutes. 

3. Semble that the knowledge or ignorance of the grantee does not afl'ect the valid- 

ity of the levy. 

In Equity. 

Prout é W allier, for orator. 

E. J. Phelps and Wm. Batchelder, for défendant. 

Wheeler, D. J. The orator, as owner of a patent, brought a bill in 
this court against the Windsor Manufacturing Company for infringe- 
ment, and obtained a decree establishing the title to and vàlidity of the 
patent, the fact of infringement, and for an account of profits. After 
this decree, on application of the orator a writ of séquestration, in 
the nature of an attachment, to create a lien for satisfying tho 
decree, was issued, and served by attaching the real estate of that 
défendant in accordance with statutes of the state of long standing, 
which enable the courts of chancery of the state to issue such pro- 
cess and create such liens. After this attachment, that défendant 
conveyed to this défendant, who had full knowledge of the attach- 
ment, a portion of the estate so attached. The orator obtained a 
final decree for the payment of money in the original cause, took out 
exécution thereon, and caused it to be levied upon that estate, and 
caused the estate to be set out to the orator in satisfaction of so 
much of the exécution as it would apply to, at its appraised value, 
agreeable to the statutes of the state in relation to levy of exécution 
upon real eptate. The défendant refuses to recognize the vàlidity of 
the attachment and levy, and claims to hold the land against them. 
This bill is brought to confirm and enforce the orator's attachment 
and levy, and to obtain possession of the estate, and the cause bas 
been heard upon bill and answer. 

No question is made about the propriety or regularity of the writ 
of attachment issued in this case, if there was authority to issue such 
a writ at ail; nor about the regularity of the attachment upon the 
writ, or the levy of the exécution and setting out the estate by the 
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marBlial, âceording to the la-ws of tbe state, if the attachment could 
effectually be so made, or the estate be so levied upon in any case in 
equity. The only questions made are as to whether the court bas 
the power to issue such writs, and whether the service of such a writ 
in that manner created a lien that will hold until decree. It bas 
been the practice of the court for about 30 years to issue such writs, 
upon cause shown, in this manner, some of which bave been served 
by attaching real estate in this manner, but doubts bave arisen lat- 
terly in respect to the legality of this course. In no case bas the 
question arisen, so far as is known, except upon the application for 
the writ, and not then so as to involve appearanee for the opposite 
party or argument. It is presented now for the first time for do bâte, 
and bas been argued with thoroughness and ability upon each slde. 

An attempt bas been made to rest thèse proceedings upon the gên- 
erai authority, usage, and practice of courts of chancery. That such 
courts bave issued writs of séquestration from the earliest times is 
abundantly shown. Hind. 127; Colston v. Gardiner, 2 Ch. Cas. 
Ai; Francklyn v. Colhoun, S Swanst. 276; Peck v. Crâne, 25 Vt. 
146. But thèse writs were always issued in the nature of distresses 
to compel appearanee or performance of some decree or order, and 
not for the purpose of creating a mère lien upon property to be held 
for the satisfaction of a money decree. Thèse proceedings must be 
maintained, if at ail, by the force of the statute of tbe United States, 
the rules and practice of the courts in pursuance thereof, and the laws of 
the state adopted thereby ; although the practice of courts of chancery, 
both ancient and modem, is to be looked into for the purpose of 
understanding and applying thèse statutes and rules. 

Tbe statutes of the United States make a distinction between 
common-law causes and equity and admiralty causes as to provision 
for process, and forms and modes of procédure. For the former, the 
practice, proceedings, and remédies by attachment and exécution of 
the courts of the states are adopted. Eev. St. §§ 914, 916, 916. 
For the latter, it is merely provided that — 

"The forms of mesne process, and the forms and modes of proceeding in suits 
of equity and of admiralty and maritime jurisdiction, in tho circuit and district 
courts, shall be according to the principles, rules, and usages which belong to 
courts of equity and of admiralty respectively, except when it is otherwise 
provided by statute or by rules of court made in pursuance thereof; but the 
same shall be subject to altération and addition by the said courts respectively, 
and ta régulation by the suprême court, by rules prescribed from time to time 
to any circuit or district court, not inconsistent with the laws of the tJnited 
States," Rev.St. §913. 
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— And that the circuit and district courts shall hâve power to issue 
ail wrii^ necessary for the exercise of their respective jurisdictions, 
and agreeable to the usages and principles of law. Section 710. 
There are no provisions in the statutes for exécution upon decrees 
in equity or admiralty causes, and none for liens thereby, except that 
it is provided that — 

♦' Judgmeats aad decrees rendered in a circuit or district court, witliin any 
State, shall cease to be liens on real estate or chattels real in the same manner 
and at like periods as judgments and decrees of the courts of such state cease. 
by law, to be liens thereon." Section 967. 

Still, decrees in equity and in admiralty, in the circuit and district 
courts, become liens upon the lands of défendants therein in states 
where like decrees of the state courts become such liens, the same as 
the decrees of the state courts do. Ward v. Chamberlain, 2 Black, 
430. And suits in personam in admiralty may be commenced by 
attachment of the property of the libellée, to be held to answer the 
demand. Manro v. Almeida, 10 Wheat. 473. Thèse remédies rest 
upon the principles and usages which belong to such courts, and the 
rules of the courts respectively, and not upon any express provision 
of the statutes. And in giving construction to the statute prescrib- 
mg those principles and usages as guides of procédure, référence is 
io be had to the praetice of those courts in this country as gr^fted 
upon the English praetice. This was expressly laid down as to ad- 
miralty proceedings, in Manro v. Almeida. The form of the writ of 
exécution in equity cases, upon decrees for the payment of money, 
has been provided by the suprême court, in equity rule 8, and no 
other provision is made in those rules in regard to such exécutions. 
AU the rest is left to the circuit and district courts. This court 
provided, by rule 11, that "the création, continuance, and termina- 
tion of liens and rights created by attachment of property, or the 
arrest of a défendant, shall be governed by the laws of this state." 
This state has, and has had almost from its organization as a state, 
the English equity system with its jurisdiotion vested in courts of 
chanoery, and those courts hâve had the power from nearly as early 
a period to issue writs of attachment like the one in question, having 
the force and effect claimed in behalf of this one. Such writs were 
■within the principles and usages belonging to those courts. Such a 
writ of attachment was as well settled in the jurisprudence of the state 
as belonging to the courts of equity, as attachments upon rdesne pro- 
oess were settled to belong to the courts of common law. The rules 
of this court are not divided into rules in equity and rules at law at 
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ail, but are ail together in one body, and left to operate on the law 
side or equity side of the court as they may be applicable. The laws 
of the state, adopted by this rule, are as applicable to equity cases as 
they are to common-law cases, and, not being restricted by the rule 
to either, must hâve been intended for both. This rule covers the 
issuing and force of this writ. The power to make such a rule in 
cases where the suprême court has not acted is as well conferred as 
the power of that court to make rules for the circuit and district 
courts is. The language conferring it is as explicit, and cornes from 
the same authority. In Béera v. Haughton, 9 Pet. 329, Mr. Justice 
Strong said : 

"State laws cannot control the exercise of the powers of the national gov- 
emment, or in any manner limit or affect the opération of the process or pro- 
ceedingB of the national courts. The whole efflcacy of such laws in the courts 
of the United States dépends upon the enactments of congress. So far as they 
are adopted by congress they are obligatory. Beyond this they hâve no con- 
trolling Influence. CJongress may adopt such state laws directly by a sub- 
stantlve enactment, or they may conflde the authority to adopt them to the 
courts of the United States. The constitutional validity and extent of the 
power thus given to the courts of the United States to make altérations and 
additions in the process, as well as in the modes of proceeding in suits, was 
f ully considered by this court in the cases of Wayman v. Southard, 10 Wheat. 
1, and Bank of U. S. v. Haîstead, 10 Wheat. 51. The resuit of this doc- 
trine, as practlcally expounded or applied in the case of Bank of U. S. v. 
HalsteacL, is that the courts may, by their rules, not only alter the forms, but 
the effect and opération of the process, whethermesne or final, and the modes 
of proceeding under it." 

In Bank of U. S. v. Halatead, it was held that the law of the 
United States, authorizing the courts of the United States to alter their 
processes, authorized them to so alter them as to make lands subject 
to exécution which were not so subject under state laws. The objec- 
tion was made there, as it had been in Wayman v. Southard, that 
congress could not delegate such powers to the courts, because they 
were législative powers. 

In Wayman v. Southard, Chief Justice Marshall said, as to this 
objection: 

"If congress cannot invest the courts with the power of altering the modes 
of proceeding of their own offlcers, in the service of exécutions issued on their 
own judgments, how will gentlemen défend a délégation of the same power to 
the state législatures ? The state assemblies do not constitute a législative 
body for the Union. They possess no portion of that législative power which 
the constitution vests in congress, and cannot receive it by délégation." 
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In Banh of U. S. v. Halstead, Mr. Justice Thompson said : 

" I£ the altérations are limited to mare form, without vaiying tlie eiîect and 
opération of the process, it would be useless. The power hère given, in order 
to answer the object in view, cannot be restricted to form, as contradistin- 
guished from substance, but must be understood as vesting in the courts 
authority so to frame, mould, and shape the process as to adapt it to the pur- 
pose intended. The gênerai poliey of ail the laws on this subject is very 
apparent. It was intended to adopt and conform to the state process and 
proceedings, as the gênerai rule, but under such guards and checks as might 
be necessary to insure the due exercise of the powers of the courts of the 
United States. It is said, however, that this is the exercise of législative 
power which could not be delegated by congress to the courts of justice. But 
this objection cannot be sustained. There is no doubt that congress might 
bave legislated more speciflcally on the subject, and declared what property 
should be subject to exécutions from the courts of the United States. But it 
does not follow that because congress might hâve done this they necessarily 
must do it, and cannot commit the power to the courts of justice." 

Thèse authorities well establish the validity of the rule of this court 
regulating attachments. It is strenuously contended in behaK of the 
défendant that if this writ was valid its service, which was by copy of 
the wi'it and return of attachment upon it lodged in the town clerk's 
office where the land records are kept, without possession, was not, 
and that it did not create any lien upon the land. If this was strictly 
a séquestration this point would be well taken; butit is not, although 
it is called so to someextent. A séquestration is intended to accom- 
plish its obj'ect by the actual taking of goods and chattels, or the rents 
and profits of lands, and withholding them until the distress brings 
compliance with what is then required, and it créâtes no lien in favor 
of future judgments or decrees, while an attachment créâtes such a 
lien and nothing more. This is in effeot strictly an attachment to 
create a lien, and is so understood in the laws of the state adopted 
by the rule. Frenchy. Winsor, 36 Vt. 412. The création of the lien 
provided for by the rule includes as well the mode of service as the 
issuiug of the writ, and adopts the state law for both purposes. 
Besides, if the writ was valid, and there was no law or rule providing 
any mode of service, the return upon the process of an attachment of 
land would be sufficient without any taking possession or entry upon 
the land by the officer. Taylor v. Mixter, 11 Pick. 341. And this 
argument would prove too much ; for, if the rules of court did not 
provide for the service of exécutions in equity cases, there would be 
no provision at ail for that purpose, nor, in fact, for issuing exécu- 
tions in such cases. Executions are satisfied by levy on land only by 
appraisal and setting out the land to the creditor under the state 
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la ws, whîch make spécifie provision for that purpose in this state ; and 
il that mode was not adopted by the rules of the courts in equity, and 
the statutes of the United States in common-law cases, there -would be 
no way to levy exécutions issuing out of the United States courts 
upon lands within this state. Still, if this land had not been con- 
yeyed, and the record title had stood in the exécution debtor, it prob- 
ably would not be contended but that upon a decree for the payment 
of money an exécution could be taken out and satisfied by levy upon 
the land, as was done. 

It was said in argument that such a rule could no more be made 
hère than it could where attaohments upon mesne process are not 
known, which may be true, but the effect of it, and of ail sueh rules, 
in either place is limited to the eontinùance of liens by decrèes in 
the state courts, by the statute before mentioned. Eev. St.,§ 967. 
The efifect of the wbole is to keep the liens in proeeedings in the 
United States courts within the same bounds as in those of the state 
courts, according to the policy.of the laws of the United States, as 
stated by Mr. Justice Thompson in Bank of United States y. Hahtead, 
as before quoted. Thèse proeeedings are according to the principles, 
praclice, and usages of courts of equity as they obtain within the 
state, and as the same bave been recognized by this court by grant- 
ing such writs for many years, some of which have^een served in 
the same manner as this. That praotice is entitled to great weight 
on account of the learning and charaoter of the judges adopting it, 
and on account of its effect in showing the cases to which the rules 
were understood to apply. Chief Justice Marshall, in spéaking of 
the legality of an arrest by the marshal in Connecticut, and commit- 
ment to jail without a mittimus, as required by the laws of the state, 
said : "The uniform course of that court from its first establishment, 
dispensing with this mittimus, may be considered as the altération 
in this particular which the court was anthorized by law to make." 
Wayman v. Southard, 10 Wheat. 1. Thèse authorities and considér- 
ations lead to the conclusion that this lien was valid, and that the 
levy transferred the title to this land to the orator. This conclusion 
is reached with less reluetance because the défendant knew of this 
attachment, and purehased at a time when, so far as appears, ail 
supposed it to be valid, and when he could protect himself against it 
by any provision he might require. The doubts which afterwards 
arose were shared in by the court, and the issuing sueh writs bas 
since been avoided where the service of them might expose the mar- 
shal to suit for taking property, or the refusai by him to take property 
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on them to prosecution for neglecting to serve them, until the ques- 
tion of their validity should arise, so that it could be directly argued 
and determined. This argument and examination bas removed thèse 
doubts. 

Let there be a decree establishing the validity of the attachment 
and levy aceording to the prayer of the bill, with costs. 



In re Appointment of Supebvisobs dp Election. 
(Circuit Court, 8. D. New York. October 5, 1881.) 

1. SuPERVisoES— Représentative Obganizations. 

The rule, in case a question arises in respect to what political organization 
should be recognized by the court in appointing supervisors under the Revised 
Statutes, is that the organization which was recognized by the last state con- 
vention of the party is entitled to be eonsidered as its repr^entative organiza- 
tion ; subject, however, to modification by a change of circumstances. HM, 
ihérefôre, that in the light of events that hâve occurred since the last state con- 
vention of the démocratie party, the organization known as "The New York 
County Demooracy" will be regarded as now representing the démocratie party 
in the city and county of New York. 

William G. Whitney, for the New York County Democracy. 

Charles W. Brooke, for the Démocratie Organization of the City and 
County of New York, 

Blatchfobd, C. J. The requirement of section 2012 of the Ee- 
vised Statutes is that the two supervisors of élection, in each élection 
district, "shall be of différent political parties." By section 2026 the 
chief superviser of élections is required to reçoive the applications of 
ail parties for appointment as supervisors of élection, and to présent 
such applications to the judge, and furnish information to him in 
respect to the appointment by the court of such supervisors of élec- 
tion. A question has now arisen as to who shall be appointed 
supervisors from the démocratie party in the city of New York, at the 
coming élection, in two congressional districts. Applications are 
made by persons beloiiging to an organization called "The New York 
County Democracy," and also by persons belonging to an organiza- 
tion called "The Démocratie Organization of the City and County of 
New York." The former organization has come into existence since 
the last démocratie state convention was held. Delegates represent- 
ing "The Démocratie Organization of the City and County of New 
York" were recognized and admitted to seats at the last démocratie 
atate convention, and ^^ere the only delegates recognized by the con- 
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vention as representing the démocratie party in the city and county 
of New York. '?. 

Wbenever a question bas arisen heretofore in respect to what polit- 
ical organization shonld be recognized by the court in appointing 
Bupervisors, as entitled to be considered as the regular représentative 
organization of the political party, the practice bas been to recoghize 
that one whicb was recognized by the last state convention of the 
party. It bas been tbought wise to recognize some one organization 
as entitled to represent the political party, and to ask that members 
of its organization, recommended by it, and those only, provided 
they were fit and proper persons, and met the requirements of the 
statute, should be appointed the supervisors from such political 
party; and no rule more likely to efifect a just resuit, and to meet 
■with gênerai acquiescence, could be suggested thap the one above 
referred to. But, like every gênerai rule, it must be modified t>y a 
change of eircumstances. If such gênerai rule were to be applied to 
the présent case, without référence to any circumstanjçes which hâve 
transpired since the last démocratie state convention was held,, the 
organization called "The Démocratie Organization of the City and 
County of New York" would be recognized as the regular, Représenta- 
tive organization of the démocratie party in the city and county of 
New York ; but it bas been made clearly to appear to the court that, 
since the last démocratie state convention was held, such proceeding^ 
bave been duly and regularly had, by proper a-pd authorized repre: 
sentatives of "The Démocratie Organization of the City and Coupty 
of New York, ".that, although that organization may still formally 
exist, the new organization called "The New York County Dem- 
ocracy" must be regarded as representing it and its members, and as 
the only organization now recommending persons to be appointed as 
supervisors from the démocratie party, which ought to be recognized 
by the court as the regular représentative organization of the dém- 
ocratie party in the city and county of New York. Theref ore, the 
persons recommended by the organization called "The New York 
County Democracy" will, if fit and proper persons, and mepting the 
requirements of the statute, be appointed by the court as supervisors 
from the démocratie party. 
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Ebctoh's Case. 

{Gireuit Court, B. Arkansoê. July, 1881.) 

1. AcT op Maech 3, 1877— Effkct to bb Given to the Décision of th2: Com- 

MlgSIOKBES. 

The décision of the commissioners, appointed under the provisions of the act 
of congress of March 3, 1877, entitled "An act in relation to the Hot Springs 
réservation in Arkansas," is in the nature of a final adjudication, and oue bind- 
ing upon the parties, so far as it pertains to matters specilied in the act. 

McCeaey, C. J. Two questions hâve been discussed by counsel in 
this case, to-wit : First. Whether the décision of the cominissioners 
appointed under the provisions of the act of Congress of March 3, 
1877, entitled "An act in relation to the Hot Springs réservation in 
Arkansas," upon questions of law and fact submitted to them, in 
àcoordance with the terms of the act, is in the nature of a final adjudi- 
cation, and conclusive upon the parties. Second. Whether, assum- 
ing that this court may pass upon the correctness of the décisions of 
that commission, the same ought, upon the merits, to be declared 
erroneous and set aside. 

The act of March 3, 1877, deal -with the Hot Springs réservation as 
a part of the public lands of the United States, but at the same time 
it provided, as we shall see, for ascertaining and protecting the right 
of occupants and claimants with respect to improvements. The act 
provided for the appointment, by the président, of three discreet, 
compétent, and disinterested persons, who shall constitute a board of 
commissioners, with authority to perform and discharge the duties 
specified by the act. The commissioners were required to take and 
Bubscribe the usual oath for civil officers, to sit at the springs, to give 
notices of their meetings, and to organize by electing one of their 
number as chairman. The fifth and sixth sections of said act are as 
f ollows : 

"Sec. 5. That it shall be the duties of said comolissioners to show, by metes 
and bounds on the maps herein provided for, the parcels or tracts of lands 
claimed by reason of improvements made thereon, or occupied by each and 
every such claimant and occupant on said réservation ; to hear any and ail 
proof ofEered by such claimants and occupants, and the United States, in respect 
to said lands, and in respect to the improvements thereon; and to flnally 
détermine the right of each claimant or occupant to purchase the same, or any 
portion thereof, at the appraised value, which shall be fixed by said commis- 
sioners: provided, hovvever, that such claimants and occupants shall file their 
claims, under the provisions of this act, before said commissioners, within six 
«alendar months after the flrst sitting of the said board of commissioners, or 
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their clainis shall be forever barred; and no claim shall be considered which 
bas aecrued since the twenty-fourtb day of April, 1876. 

"Sec. 6. That the said commissioners shall havepowerto compel the attend- 
ance of witnesses and the production of papers touching the occupancy or 
improvements of or on said lands, or any other matter in anywise belonging 
or appertaining either to the said lands or the improvements thereon ; shall 
hâve power to examine, under oath, ail witnesses that shall come before them, 
and ail testimony shall be reduced to writing and preserved, aa hereinafter 
provided. " 

Counsel for complainant hâve insisted in argument that the décis- 
ions of the commission are of no higher character than those of the 
officers of the land department, which may be set aside by a court of 
compétent jurisdiction, on the ground of fraud, mistake, or miscon- 
struction of the law. Moore v. Robbins, 96 U. S. 530 ; Johnson v. Tows- 
ley, 13 Wall, 91. But it is manifest that congress intended to clothe 
this tribunal with extensive judieial powers. There is a broad distinc- 
tion between its functions and those of the officers of the other branch 
of the executive departments referred to. The usual powers of a court 
of justice were conferred upon the commission. It was to organize 
by electing a presiding officer, and to give notice of its sessions. 
Parties claiming the right to purchase any portion of the lands were 
required to appear before it. It was clothed with power to compel 
the attendance of witnesses and to administer oaths; and it was to 
"finally détermine the right of each claimant or occupant to purchase 
the same (the land) or any portion thereof at the appraised value," 
It is not to be supposed that congress created this commission and 
clothed it with ail thèse powers merely for the purpose of creating it 
to perform the ministerial functions usually devolving upon an officer 
of the land department. The language of the act and the surround- 
ing history and oircumstances alike forbid such an interprétation. 
It was time to hâve an end to controversy. For half a century the 
courts and législatures of states and nation hâve been vexed with this 
dispute, The questions of title hâve been finally settled. Congress 
resolved through the commission to hâve a final settlement of ail 
questions as to improvements aud the right to purchase the title; 
and 80 it was provided that the commission should "finally déter- 
mine" thèse questions. This language, when applied to a spécial 
tribunal, must be held to mean a final détermination in the absolute 
sensé, although similar language, if applied to officers of the land 
department, might be final only so far as departmental action is con- 
cerned. The rule of law above stated, relied upon by counsel for 
v.9,no.l— 2 
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complainants, therefore, does not apply. The following ruie does 
apply: "Where the law has confided to a spécial tribunal the author- 
ity to hear and détermine certain matters, the décision of that tribu- 
nal, within the scope of its authority, is binding upon ail parties." 
Johnson v. Towsley, 13 Wall. 83; Lytle v. Arkansas, 9 How. 333; 
Boatner v. Ventress, 8 Martin, N. S. (La.) 330. I am clearly of the 
opinion that the proceedings before the commission were in their 
nature judicial; that its jurisdiotion, though limited and spécial, was 
plenary -with respect to the particular matters specified in the act; 
aud that its décisions upon those matters is an adjudication which 
cannot be attacked in the présent proceedings. This conclusion 
disposes of the demurrer, indopendently of the question whether the 
commission erred in its décision upon questions of law. I àm, how- 
ever, of the opinion that the statute authorizes the finding, 
Demurrer susta'ned. 



Kennedy v. Habteanft, Collecter. 
(Circuit Court, E. D. Pennsylvania. October 18, 1881.) 

1. Tabifp Laws — Classification of AETiciiES — Burden of Pkoop. 

Where a collector classifîes an article under a diJIerent name from the désig- 
nation of it on the inVoice, the burden is upon the government to show that his 
classification is proper. 

2. Samb — Interpeetation of Wobds— Teade Tbrms. 

Where terms emplored in the tarifl laws hâve a spécial restricted meanmg, 
according to the gênerai usage of the trade to which the articles appertain, it is 
to be presumed that cougress used them in such restricted sensé ; but the fact 
that they hâve such restricted meaning must be clearly established, otherwise 
they are to be interpreted according to their common, popular signification. 

3. Samb— Hoop Iros— Act of Juira 30, 1864. 

The words " ail hoop iron," as used in the act of June 30, 1864, subsequently 
incorpora ted in section 2504, Rev. St., includes not only hoop iron in strips of 
from 30 to 60 feet in length as it cornes from the rolls, in which form it is usu- 
ally bought and sold, but also ail lengths of hoop iron not chaaged by manufac- 
ture into a new and distinct article. 

4. Saiib— Manufacture of Ieon. 

If, however, hoop iron has been subjected to such mechanical treatment as to 
couvert it into an article titted fora spécial use, without any further mechan- 
ical treatment, and unfltted for the gênerai purposes to which hoop iron is 
adapted, such article is a manufacture of iron, dutiable as such, and not as hoop 
iron. 

5. Samb— CoTTON Ties. 

The above principles applied to an importation of cotton ties con'iiating of 
bands of iron 11 feet long, painted and accompanied by buckles, the bands 
being put up in bundles of 30, with 30 bucklei strung upon one band. 



KENNEDY V. HAETBANPT. 19 

This was an action at law biought by Logan P. Kennedy, a citizen of Ken- 
tucky, against John F. Hartranft, coUector of customs of the district of Phil- 
adelphie, to recover an excess of duty claimed to hâve been exaeted on about 
9,000 bundles of cotton lies imported byplaintifC into the portof Philadelphie 
in August, 1880. The articles imported were bands of iron, each 11 feet 
long, palnted and accompanied by a buckle. They were put up in bundles of 
30 bands, with 30 buckles strung on one band. The coUector claimed that 
they were hoop iron, and collected the duty of one and a half cents per 
pound imposed on that article by section 2504, Eev. St. Plaintifl claimed 
that they were manufactures of iron, and as such subject only to the duty of 
35 per cent, ad ■oalorem imposed by thé same section ou ail manufactures of 
iron not otherwise provided for. 

The case was tried October 18, 1881, before McKennan, C. J., and Butter, 
B. J. The testimony of plaintifl's witnesses was to the effect that prior to 
and since the passage of the act of June 30, 1864, (13 St. 202,) on which the 
portions of section 2504 of the Revised Statutes in controversy were founded, 
"hoop iron," as it waa understood in the trade, meant long strips of iron, 
from 30 to 60 feet In length, as it came f rom the roUs, fltted for no spécial pur- 
pose, but suitable to be manufactured and used for a variety of purposes ; that 
a cotton tie consisted of a band of iron 11 feet long, painted to prevent rust, 
and fitted with a buckle, either riveted to it or detached from it ; that whether the 
buckle was riveted or detached, the tie was ready for immédiate use for bal- 
ing cotton, the band being passed around the baie, the ends bent into loops, 
and the loops slipped into the buckle, where they were tightened and securely 
held by the expansion of the baie; that cotton ties were a distinct article of 
commerce not dealt in by dealers in hoop iron ; that their short length and the 
paint upon them rendered them unflt for the gênerai purposes of hoop iron, and 
that they could not be used for such purposes without burning o£E the paint 
and cutting them to new lengths, at a pecuniary loss. 

The testimony of défendant'» witnesses was to the effect that the term 
" hoop iron" had no restricted trade meaning, but prior to and since the act 
of 1864 it was used in the trade in its gênerai significance, compreheuding 
ail kinds and lengths of hoop iron, irrespective of the purpose for which it was 
intended to be used ; that a cotton tie was simply a pièce of hoop iron, painted, 
and in the opinion of the witnesses was not a separate manuf-acture ; th,it it 
was made by the manufacturers of hoop iron, who inchuled it under the dés- 
ignation of hoop iron, and considered it as simply one of the varions forms in 
which such iron was furnished ; and that after cotton ties had been used to 
baie cotton they were sold and used for vaiious purposes to which hoop iron 
was àpplied, although at a greatly reduced price. 

Frank P. Prichard and George Tucker Bispham, for plaintifif, cited 
to the court In re 200 Chests of Tea, 9 Wheat. 430 ; Barlow v. U. S. 
7 Pet. 404; Curtis v, Martin, 3 How. 106; Laicrence v. Allen, 7 
How. 785 ; U. S. v. Hathaway, 4 Wall. 404; U. S. v. Quimlry, 4 Wall. 
408; Arthur v. Cumming, 91 U. S. 362; Arthur v. Morrison, 96 U. S. 
108; Graham v. Çolkctor, U. S. C. C. at New Orléans, , Julj, 1868, 
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(unreported ;) Ranlett v. CoUector, U. S. C. C. at New Orléans, Jan- 
uary 26, 1881, (unreported.) 

John K. Valentine, U. S. Dist. Atty., for défendant, cited U. S. v. 
Kid, é Cranch, 1 ; U. S. v. Potts, 5 Cranch, 286 ; U. S. v. Sarchet, Gil- 
pin, 273; Bruce v. Murphy, 10 Blatchf. 230; Maillard v. Lawrence, 
16 How. 257; Leng v. Murphy, U. S. C. C. at New York, April 9, 
1874, (unreported;) Ranlett v. CoUector, U. S. C. C. at New Orléans, 
January 26, 1881, (unreported.) 

McKennan, c. J., (charning jury.) The plaintiff imported into the 
port of Philadelphia, in several vessels, a considérable quantity of 
iron, invoieed as cotton ties. That iron was treated by the collector 
of the port of Philadelphia, who is the défendant in this case, as hoop 
iron, was classified as such, and he exacted from the plaintiff the 
duty which is imposed upon hoop iron. The plaintiff paid that duty 
under protest, and took the necessary steps to enable him to bring a 
suit for the recovery of the excess of duty, if an excess of duty was 
charged by the collector. The United States having classified this arti- 
cle differently from the invoice désignation of it, and imposed a higher 
duty upon it than it would otherwise bave been subjected to, the bur- 
den of proof is upon the United States to satisfy you that there has 
been a proper classification of this article by the collector, and that 
the rate of duty imposed by law only was exacted by him. What, 
then, is the proper classification of the article in question, so as to 
ascertain the duty to be imposed by law ? As I hâve already re- 
marked, it was classified as hoop iron under this clause of the tariff 
act of the thirtieth of June, 1864 : "Ail band, hoop, and scroU iron 
from one-half to six inches wide, under one-eighth of an inch in thick- 
ness, and not thinner than No. 20 wire gauge, one and one-half cents 
per pound." 

Now, we must, in the first place, détermine what is the meaning of 
the language of that act; and hère I may say that the words em- 
ployed in ail laws are to be received in their common, popular signi- 
fication. Thus interpreting this act there can be no doubt as to the 
meaning of thèse terms, "ail hoop iron." It is not certainly confined 
to hoop iron of any particular length, but it is to be classified accord- 
ing to its character — whether it is hoop iron or not — irrespective of its 
length. It is claimed hère, however, that this act has not that com- 
prehensive signification and meaning, but that thèse words hâve a 
spécial and restricted commercial sensé, in which sensé it is to be 
presumed they were used by congress. Now, it is a rule of construc- 
tion undoubtedly that, where terms employed in an act of congress 
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have a spécial meaning according to the common under standing and 
usage of the trade to which the article appertains, presumptively con- 
gress used the term in such restrictive sensé. But you must be sat- 
isfied from the évidence in the cause that there was such a gênerai 
restrictive meaning given to thèse words in the trade that there could 
be no doubt that they ineluded only hoop iron or band iron ; that not 
only was this term used generically to describe hoop iron, but that it 
excluded any other form of hoop iron than such as it is olaimed hère 
this term commercially is to be restricted to the description of ; that 
évidence is that the term hoop iron ordinarily is used to describe 
pièces of hoop iron which are put up in bundles and lengths just as 
they corne out of the roUs, and -which contain 56 pounds, and that 
generically such an article is described as hoop iron in a commercial 
sensé. 

But, gentlemen, in order to fix this meaning to such a term, and to 
change the popular meaning of the term employed in the act of con- 
gress, you must be satisfied that such is the restricted sensé given to 
the -Word by the universal understanding of the trade in which the 
term is employed ; and, besides that, that it is exelusively descriptive 
of the article to which the witnesses hère have said it is generically 
applied. Now, is there évidence upon which you can corne to the 
conclusion that this word is used in that restrictive sensé in this 'act 
of congress ? As I have already remarked, it must be shown by the 
évidence beyond doubt that such is the gênerai signification of the 
term as given to it by the use in the trade. Now, have you such évi- 
dence hère? If I recollect the testimony aright, there is a very 
serions différence among the witnesses. Some of them testify that 
hoop iron — very few of them before 1864 — was descriptive of a bundle 
of iron as I have already described, and others say that it was not. 
So that, unless you are clearly satisfied from ail the évidence that 
hoop iron bad this restricted sensé according to commercial usage, 
the commercial signification of it will not be so fixed as to authorize 
the presumption that this word was used in any other sensé by the 
act of congress than according to the popular meaning. 

But, gentlemen, the act of congress is a little broader than that. 
It seems clearly to contemplate something more than one kind of 
hoop iron. If it said hoop iron, and such was the restrictive sensé, 
and such was satisfactorily established before you by the weight of 
testimony, it might possibly be proper for you to présume that con- 
gress used the term in that restrictive sensé. But "ail hoop iron" 
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would seem to exdude the inference that even one kind of iron, which 
is generically described as hoop iron according to the testimony of 
the witnesses, was not intended to be confined to it. There can be 
no doubt at ail that iron eut into lengths of 12 feet or 15 feet or 20 
feet or 11 feet is a species of hoop iron until it is so changed as to 
transform it into something else than hoop iron. So that I bave no 
doubt that, tinder a proper construction of this act, the article im- 
ported hère fell within the désignation of the act as hoop iron, and, 
without anything more, was subject to the duty which was charged 
upon it by the collecter, and I so instruct you that you are to regard 
this, as far as the commercial description of this article is concerned, 
as embraced within the terms of the act of 1864, 

Now, bas it been taken out of this classification and placed in some 
other ? This is the material question. If it was proper to so classify 
it, then the duty was properly imposed upon it. If it has been 
changed, and was not hoop iron in the sensé in which this term was 
osed by congress, and was placed in some other category, then the 
duty was illegally exacted, and the plaintiff is entitled to recover. 

Now, it is claimed hère that it is a manufacture of iron — that is to 
say, that it is a fabric made out of hoop iron; not that it is not iron 
by being changed in form, but that it is something which is made out 
of iron, and therefore is a manufacture of iron. 

Now, is this a manufacture of iron? You hâve had the case before 
you, and it is important that you should look at it earefuUy in 
order to détermine the question which I bave just stated. It was 
imported in bundles made of pièces of this length, [exhibiting a strap,] 
with the ends turned over as thèse are, or 30 pièces with 30 buckles 
attached, or I should say 30 buckles attached to one of the pièces, 
but evidently intended that one buckle should be used for each band. 
It is, therefore, alleged to be a cotton tie. Now, in order to take it 
out of the category first referred to, and to place it in the list of man- 
ufactures, it is necessary that something should be done to it ; that 
it should hâve been subjected to such manipulation as would com- 
pletely fit it for some spécial purpose, and that would, to that extent, 
unfit it for the gênerai purposes to which hoop iron is adapted. Now, 
has it been subjected to such treatment? According to the testimony 
of ail the witnesses, while it is in this form it is a cotton tie. Now, 
what was necessary, gentlemen ? What f urther mechanical treatment 
than such as it received was necessary to make this a complète cotton 
tie ? That is a f act for you to détermine on the évidence. 
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According to the testimony, to make a complète cotton tie you 
take iron, eut it into 11-feet lengths, paint it, and put a fastening or 
buckle on it. It is then fitted for use, although it may not actually 
be put ai'ound the cotton baie. Still, if it is fitted for such applica- 
tion, and no further mechanical treatment is needed, it is a cotton 
tie. The application of it to the baie is another thing, and does not 
at ail concern the mechanical treatment or construction. So that it 
is for you to décide, under the évidence hère, and upon the inspection 
of the article itself, whether or not this was a fabric of iron, and 
therefore a manufacture under the meaning of the portion of the tariff 
act t.o which I hâve called your attention. If it was, then it was not 
subject to the duty charged upon it, and the plaintifE would be enti- 
tled to recover the excess. 

I do not deem it necessary to discuss the évidence in this case. I 
think the question is a very simple one, and I think it is for you to 
apply the évidence, and to use your own eyes in coming to a conclu- 
sion. 

This is the condition in which the article is brought in, [exhibiting 
tie.] Because the buckle is attached to one pièce does not make the 
slightest difiference. The buckles were evidently intended one for 
each separate pièce, and can be so treated. 

Now, taking this pièce of iron 11 feet long, painted and with a 
buckle attached to it, does it need any further mechanical treatment 
to fit it for use as a cotton tie, and to be applied to a cotton baie ? If 
it does not, then it is a manufacture within the meaning of the act, 
and more than the regular duty authorized by law was exaoted. 
That is the testimony of the witnesses ; but, as I say, I do not intend 
to advert to that any further than simply to indicate what the testi- 
mony may bè made to include in référence to this matter. But it is 
not improper to say that, in the judgment of the court, that is the 
undisputed évidence; that when this tie is taken and the ends bent 
around and the buckle put on it, it is a complète cotton tie, and may 
be used for bailing cotton. If it is such, then I say the plaintiff is 
entitled to recover. 

A number of points hâve been presented hère, only two or three of 
which I propose to notice, because I do not deem any more necessary. 
First, the plaintiff has asked the court to instruct the jury that if 
they find from the évidence that the articles are prepared for a spé- 
cial use, and that their use is fixed by the préparation which has been 
completed, so that naturally and economically they can be used for 
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no other purpose, then they belong to the class of manufactures not 
otherwise provided for ; that is, they are cotton ties. The court so 
instructs you upon this point. 

The défendant has put the converse of that proposition: If the 
jury find that the hoops and bands of iron are not such a manufac- 
ture as to be known and distinguished as a manufacture of iron, they 
should find for the défendant. You are so instructed. 

The eleventh point presented by the défendant is substantially the 
same thing : To constitute the material in question a manufacture 
within the meaning of the act of 1864, the jury must find that it is a 
completed product ready for the use for which it was designed, with- 
out any further manipulation or any more work being doue upon it, 
or any change being made upon it to fit it for that use. 

That point is answered as follows: To withdraw the article in 
question from the category of hoop iron, the jury must be satisfied 
that it has been so manipulated as to change its distinctive char- 
acter, not as to the material of which it is made, eertainly, because 
in one sensé it is hoop iron ; but whether it is a thing made out of 
hoop iron, or hoop iron in its original condition, converted into a 
completed fabric of iron, and thus prepared and ready for some spé- 
cial use, and so unfitted for economieal employment in the ordinary 
gênerai use to which hoop iron may be applied without further 
mechanieal manipulation, is another question. 

Now, gentlemen, I repeat that, in the judgment of the court, the 
only material inquiry for you hère is whether this article has been 
subjected to such mechanieal treatment as to fit it completely for the 
spécial use for which it was designed; that is, bailing cotton. It is 
not necessary that it should be put around a cotton baie and fastened 
to it to make it complète. If it was completely prepared for that use, 
so that it could be used by the person who wished to put it around 
cotton baies, and needed no further mechanieal treatment, then it was 
a completed fabric, and a manufacture within the meaning of the act 
of congress, and so subject to a less duty than that exacted, and the 
plaintiff is entitled to recover. That is the simple question ; and as 
you décide that you décide this case, and find for the plaintiff or the 
défendant. 

If you find for the plaintiff and détermine that this is a complète 
article of manufacture, you will assess the damages by allowing to 
the plaintiff' what is agreed to hâve been the excess of duty charged 
by the collector. In the Indiana case the amount is agreed to be 
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$1,959.47; in the Lord Clive, $933.72; and in thé Lord Gough, 
$816.48. 

But if you are of opinion that this is not a complète fabric made 
eut of hoop iron, of course your verdict will be for the défendant. 
The case is with the jury. 

The jury rendered a verdict for plaintiff for $3,970.20, the full 
amount claimed, with interest. 

Note. The above charge is repovted în full because the principles laid 
down are of considérable importance in the construction of the tarifl laws. 
The partieular question involved is one which has been the subject of con- 
troversy for many years. In 1868 the treasury department heldthat ail cotton 
ties (except orie known as Beard's Patent Loclt Tie) were dutiable as hoop 
iron. Shortly afterwards the case of Qraham v. Collector, (not reported,) 
involving the question of duty on cotton ties, was tried in the United States 
circuit court at New Orléans, and a décision rendered in favor of their classi- 
fication as manufactures of iron. The treasury department thereupon changed 
Its ruling. and admitted them as manufactures of iron. In 1880 the depart- 
ment again changed its ruling and refused to admit cotton ties as manufac- 
tures if the buckles were loose, but admitted them if the buckles were riveted 
on. In January, 1881, the case of Ranlett v. Collector, (not reported,) involv- 
ing the question of duty on cotton ties with loose buckles, was tried in the 
United States circuit court at New Orléans, and resulted in favor of the im- 
porter. The treasury department, however, refused to modify the ruling. 
Afterwards an appeal was made by the home manufacturera to Secretary Sher- 
man to extend the ruling of the department so as to iuclude cotton ties with 
riveted buckles in the category of hoop iron. The secretary, however, in a 
published letter of January 26, 1881, refused the application. A sîmilar 
application was made upon the accession of Secretary Windom, but he, in a 
published letter of May 9, 1881, sidhered to the décision of his predeeessor. An 
appeal has been taken by the government in the case of Ranlett v. Collector, 
■-nipra, and it is understood that an appeal will be taken in the présent case, 
HO that the question will ultimâtely be settled by the highest tribunal. 

In connection with this subject may be mentioned the case of Leng v, 
Arthur, (not reported,) tried in 1868, in the circuit court for the southern dis- 
trict of New York, wherein a verdict was rendered in favor of an importer 
who imported hoop iron eut to leugths and punched with lioles, for barrel 
lioops, and who claimed that thèse were manufactures of iron. The depart- 
ment for some years followed this décision, but afterwards, in 1880, assessed 
ail such eut hoops as hoop iron. See, also, the opinion of Atty. Gen. Devens, 
in Op. of Atty. Gen., vol.l6, page 660. — [Bep. 
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United States v. Muephy.* 

[Circuit Court, S. D. Ohio, W. D. October, 1881.) 

1. Inmatbs of Soldibrs' Hombs — NoT IN MiLiTABY Sekvice op United State» 
• — Indictment fob AppKOPHiAxiNa Clothing of Inmateb — Rev. Bt. 45 5438, 
6439. 

Inmates of the National Military Home at Dayton, Ohio, are not in the mil- 
itary service of the United States, and clothing issued to them is not used in 
such service. 8o Iield, on demurrer to an indictment under section 5439 , Re v. St. , 
charging the défendant with applying to his own use an overcoat wiiich had 
been issueà to an inmate of such home. 

On Demurrer to Indictment. 

Samuel Craighead, for the demurrer. 

Channiny Richards, U.S. Dist. Atty,, contra. 

SwiKG, D. J. The indictment is drawn under section 5439 of the 
Eevised Statutes. The two counts, differing somewhat in form, 
charge that the défendant has applied to his own use an overcoat 
which had been issued to an inmate of the National Military Home 
at Dayton, to be used by him for the military service of the United 
States. A demurrer to this indictment raises the question whether 
clothing 80 issued to inmates of that institution is within the prohibi- 
tion of that section. The preceding section (5438) prohibits the pur- 
chase of clothing, etc., from any soldier or other person called into 
or employed in the military service of the United States, such soldier 
or person not having the lawful right to sell the same. This section 
(5439) then. prohibits any person from knowingly applying to his 
own use any clothing or other property of the United States fur- 
nished or to be used for the military service. Under section 6438 
the clothing must be purchased from a person "in the military serv- 
ice;" under section 5439 it must be clothing or other property of the 
United States "furnished or to be used for the military service." The 
indictment, it is true, charges in one count that the overcoat in ques- 
tion was "furnished for the military service," and in the other that 
it was "to be used for the military service," but in eaeh it appears it 
had been issued to an inmate of the home. 

It was claimed in argument on behalf of the government that thèse 
military homes are a part of the military establishment, and clothing 
issued to the inmates is furnished and used for the military service, 
It is clear that the inmates of thèse homes are not in the military 

*Reported by J. C. Harper, Esq., of the Cincinnati bar. 
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service. It. is not claimed that section 5438 applies to the purchase 
of clothing from them; nor do I think that the clothing issued to 
them is used in the military service of the United States, 

Congress eould prohably prohihit the purchase of clothing from 
thèse inmates, and punish any one applying it to other purposes than 
that for which it is issued; but the law in force does not apply to it, 
and the demurrer must be sustained. 



In Be MoKenna, Bankrupt. 
{Dist/riet Court, W. O. Ten-nessee, September 30, 1881.) 

1. HUSBAND AKD WlFE — SetTLEMBNT ON THB WlFE — HUBBAND'B IntEBEBT — 

Construction. 

It is a gênerai principle, established by the authorlties, that whenever a set- 
tlement is made upon a married woman by will, deed, or other conveyance, or 
by statute, the husband's interests are unafEected, furtJier than the terms of the 
instrument or statute, either directly or by necessary implication, require ; and 
it is well-settled that neither exclusion during the life of the wife from the 
rents and profits, restrictions upon his powers of aliénation, or the grant to her 
of powers of aliénation, act to destroy his interest after her death, unless the 
settlement explicitly does so by appropriate terms, or by the exercise of the 
powers conf erred hia interest is defeated during her life. 

2. 8ahb Subjbct — Bankrdptcy— Tknanot ht the Curtesy — Tennessee Code, 

a 2481, 2482— Pbopbbty Exbbipt— Rev. 8t. i 5045— Assionkk's Title— Sub- 
sbqubntly-Acquirbd Pbopbett. 

A State statute provided that the interest of a husband in the real estate of 
his wife should not, during her life, be sold or disposed of by virtue of any judg- 
ment, decree, or exécution against him, nor should the busbaad and wife be 
ejected or dispossessed of the real estate of the wife by virtue of any such judg- 
ment, sentence, or decree, nor should the husband sell his wife's real estate 
during her life without her joining in the conveyance in the manaer prescribed 
by law in which married women shall convey lands. The wife was seized of 
lands when the husband became bankrupt, there being issue of the marriage. 
Helâ, that the tenancy by the curtesy initiate passed to the assignée in bank- 
ruptcy, subject to the statutory right of the husband and wife to continue to 
hold the land during her life. Ileld, also, that this state statute and the bank- 
ruptcy act did not exempt from the opération of the bankruptcy the whole ten- 
ancy by the curtesy for the life of the husband, but only so much as was meas- 
ured by the life of the wife, and tliat on lier death, pending the bankruptcy 
proceedings, the assignée was entitled to take the land for tlie remainder of the 
husband's life. Held, further, that there is nothing in the character of the 
estate of the husband in his wife's lands at common law, nor as modified by 
this statute, to prevent its passing to the assignée, subject to the statutory 
exemption during the wife's life, and that neither at commou law nor under the 
statute was it property acquired by the death of the wife subsequently to the 
bankruptcy. 
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3. PrACTICE— SUMMATIT PETITION— PaîîTIES. 

A summarv pétition by the assignée to rénover possession of land witliheld 
hy the banlcrupt is the proper reniedy, and a pleuary suit is uot necessary : nor 
are the children of the banltrupt aud his wifc, who are entitled to the reversion 
after a tenancy by the curtesy ceases, necessary parties to a pétition by the 
assignée to recover that estate from the bankiupt. 

4. RBPBAii OF THE Bankbuptcy Laws— Pboviso— Jubisdiction. 

The proviso to the act of congress of June 7, 1878, c. ICO, (20 St. 99,) makes 
ample provision for continuing the jurisdiction of the court over peuding cases. 

Pétition by the assignée in bankruptcy stating that, at the date of 
the pétition in bankruptcy, the wife of the bankrupt was the owner 
of certain lands of which she and the bankrupt were then in posses- 
sion ; that children were born of the marriage, and pending the pro- 
ceedings in bankruptcy the wife had died; that the bankrupt had not 
put into his schedule his interest in this land, and was now in pos- 
session, claiming his life estate by the curtesy, and in enjoyment of 
the rents and profits. The prayer of the pétition is that the bank- 
rupt be required to deliver possession to the assignée ; that the inter- 
est of the bankrupt be sold; for a receiver; and gênerai relief. 

The bankrupt moved to dismiss the pétition because — 

(1) The children of the deceased wife were not inade parties, and this court 
cannot proceed against them by pétition ; (2) the court caunot entertain jurisdic- 
tion since the repeal of the act to establish a uniform System of bankruptcy ; 
(8) a summary pétition is not the proper remedy; (4) on the facts stated in 
the pétition the assignée is not entitled to recover. 

The pétition in bankruptcy was filed August 29, 1878 ; the wife died 
September 18, 1878; and the adjudication and assignment by the 
register were on November 1, 1878. The Code of Tennessee enacts 
as follows: 

"Sec. 2481. The interest of a husband in the real estate of his wife, ac- 
quired by her either before or after marriage by gift, devise, descent, or in 
any other mode, shall not be sold or disposed of by virtue of any judn-ment, 
decree, or exécution against him; nor shall the husband and wife be ejected 
from or dispossessed of such real estate of the wife by virtue of any such 
judgment, sentence, or decree ; nor shall the husband sell his wif e's real estate 
during her life without her joining in the conveyance in the manner prescribed 
by law in which married women shall convey lands. 

"Sec. 2482. This exemption of the husband's interest in his wife's lands 
from sale shall not extend beyond his wife's life." T. & S. Code, 88 2481, 
2482. 

W. M. Randolph, (RoU. M. Heath with him,) for motion. 

Metcalf (f Walker, contra. 
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Hammond, D. J. The proviso to the act repealing the bankruptcy 
laws makes ample provision for continuing the jurisdiction of the 
court over ail cases pending at the time of the repeal; and there is 
no force in the objection that the court h'as no jurisdiction "since 
the repeal of the act to establish a uniform System of bankruptcy." 
Act June 7, 1878, c. 160, (20 St. 99;) Re Ricliardson, 2 Story, 571; 
Re Ankrim, 3 McL. 285 ; Carr v. Hilton, 1 Curt. 231 ; Re King, 3 Fed. 
Eep. 839 ; Re Hyde, 6 Fed. Eep. 687. That a pétition like that filed 
in this cause is the proper remedy for the assignée, and not a ple- 
nary suit by bill or an action at law, seems well established by the 
authorities. Re How, 18 N. B. E. 565; Re Ettinger, Id. 222; Re 
Ketchum, 1 Fed. Eep. 840 ; Re Nichols, M. 842 ; Re Moscs, Id. 845 ; 
Re Campbell, 17 N. B. E. 4; Re Swearinger, Id. 138; Re Peltasohn, 
16 N. B. E. 265; S. C. 4 Bill. 107; Re Benson, 16 N. B. E. 377 ; Re 
Betts, 16 N. B. E. 637; Re Boothroyd, Id. 368; Re Thompson, 13 N. 
B. E. 300; Re Wright, 8 N. B. E. 430; Re Speyer, 6 N. B. E. 255; 
Re Kempner, Id. 521; Re Pierce, 7 Biss. 426; Re Smith, 2 Hughes, 
307. 

Whether the estate that the bankrupt had in the land of bis wife 
at the date of the filing of bis pétition in bankruptcy passed to 
his assignée dépends upon a proper construction of the Tennessee 
statute. T. & S. Code, §§ 2481, 2482. At common law he was, on 
that date, a tenant by the curtesy initiate, and. about the character 
of that précise estate there has been much conflict in the books, and 
much confusion. I dp not, îtom authorities consulted, find that it 
has been ever settled or agreed upon whether the husband, before or 
after issue born, is in possession of his estate by virtue of this ten- 
ancy, or that whieh he has by virtue of the marriage, considered irre- 
spectively of the birth of issue, or the possibility of such birth. Often 
it is unimportant whether he is in by the one or the other, but in the 
conflicts that arise over marriage settlements, grants to the wife by 
deed or will, the statute of limitations, dissolutions of the coverture 
by divorce, and the effect of conveyances by the husband and the 
wife, one or both, the nature of this tenancy by the curtesy initiate 
has been freely discussed, but in some respects remains unsettled. 
Too much force is sometimes given to the death of the wife, and even 
to the birth of issue, wben either is thought to originate this estate by 
the curtesy, and it is sometimes said, as it is argued in this case, 
that prior to the death of the wife it is a possibility only, — something 
like the spes successionis of the heir apparent or presumptive to an 
estate, that does not pass to a voluntary assignée, or to an involun- 
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tary assignée, by opération of law. This is not true of the estate at 
any period from the moment of marriage and aeizin of the wife down 
to the consummation of the estate, if issue be born, by her death. 

Whether, before seizin by the wife, a husband's possible curtesy in 
lands belonging to the wife would be assignable, in law or in equity, 
by treating the eonveyance as a covenant to assign, or not, certainly, 
from the very moment of such seizin, he beoomes a tenant by the 
curtesy, and that is undoubtedly the initial point at which this estate 
in the particular land vests in him, no matter whether it originates in 
the seizin or the marriage relation. And from that moment, although 
he may be in possession by virtue of the marital right, ox jure uxoris, 
as it is sometimes calïed, he is also in possession by virtue of thia 
estate by the curtesy, if the two be separable at ail. Some of the 
authorities say he is in by both by a kind of rcmitter, and poasibly 
they may in some sensé be said to unité or merge into each other, 
though neither will destroy or absorb the other. But, whatever the 
distinctions may be in this regard, and however for ail purposes this 
matter may be determined, for the purpose of giving effect to his 
conveyancea, and for the purpose of being subjected to his debts, it is 
vested in him whenever the necessary seizin of the wife occurs. If 
he convey, or it be assigned by opération of law after seizin, even 
before issue born, the estate by the curtesy passes, and his assignée 
holds, as he held it, subject to be devested by the failure of issue 
oocurring by the death of the wife without having given birth to a 
child born alive ; or, whether issue be born or not, by the death of the 
husband terminating the estate in the life-time of the wife ; and in 
some peculiar circumstances, perhaps, by other events. The mistake 
is often made of supposing that the survivorship of the wife defeats 
the tenancy by the curtesy. Her survival bas no such effect. His 
death terminâtes his life estate necessarily, whether it occurs before 
or after that of the wife. But it does not foUow that this defeasible 
and determinable character of the estate reduces it to a bare possibil- 
ity, or makes it an estate called into being by the happening of a contin- 
gency — either that of the birth of issue or the death of the wife in the 
life-time of the husband. The husband bas, at best, only a life estate, 
and of course his death ends it, whether it happens before or after the 
death of the wife ; and what the books mean by saying that her death 
consummates this tenancy by the curtesy is that from that time on 
there is no marital relation f urnishing him any other right to posses- 
sion or ownership of her lands than that which he bas derived through 
this curtesy of the law. The death of the wife neither originates nor 
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veSts the estate, but only consummates or makes perfect that -whiclï 
had been before originated and vested. I shall not hère critically exam- 
ine the authorities consulted on thei gênerai, eharacter of this estate 
with a view of determining the exact scope of our statute, because, 
whatever may be that eharacter, it is too well settled that it may be 
conveyed by the husband, may be sold maâev Jieri facias, and passes to 
an assignée in bankruptcy, to require more than a citation of some of 
the cases on that point. Gardner v. Hpoper, 3 Gray^ 398; Vreeland v. 
Vrecland, 1 Green, N. J. Eq. 513; Boykin x. Bain, 28 Ala. 332; Day 
y. Cochran,' 2i Miss. 261; Schermerh&rn v. Miller, 2 Cow. 439; Gihhins 
v.Eyden, L. E. 7 Eq. 371; Morgan v. Morgan, 5 Madd. 408; Follett v. 
Tyrer, 14 Sim. 125; Cooper v. Macdonald, L. E. T Ch. Div. 288; 1 
Bish. Mar. Wom. § 489 ; Hill. Bankruptcy, (2d Ed.) 112, § 14. And 
in Kesner v, Trigg, 98 U. S. 50, no question was made but that the 
assignée took the estate by the curtesy. The same principle is found 
in Re Bright, L. E. 13 Gh. Div. 413, where a fund of personal estate 
was settled on the mother for life, and after her death on the children 
of the marriage, and it was held that the assignée in bankruptcy of 
one of the children took bis. share, though the life tenant did not die 
for nearly ten years after the bankruptcy. 

Has our statute changed this resuit? I think not. Standing 
alone, section 2481 of the Code would exempt the whole estate of the 
husband from liability for bis debts, and, as a conséquence, by opér- 
ation of the bankruptcy aot itself, (Eev. St. § 5045,) it would not 
pass to the assignée. But section 2482 of the Code opérâtes to 
restrict the quantity of the husband's estate that is exempt to so 
much of it as is measured by his wife's life. He holds the estate 
for his own life, and it is exempt from exécution /or the life of another, 
and therefore not necessarily for his own life. He asks hère too 
much — ^more than this statute in terms gives him — when he elaims 
exemption for the whole estate by the curtesy coextensive with his own 
life. That the statute has not abridged his common-law estate by 
limiting it to the life of his wife is plain, because he daims it after 
her death, and during his own life, and this he can do only on the 
theory that the statute has not interfered with his common-law 
estate in this land in regard to its quantity. If the statute has pre- 
served to him his tenancy by the curtesy it has preserved it to his 
creditors, because the statute only cuts them off during the life of the 
wife. 

It has been said in the books that a tenancy by the curtesy stands 
somewhat as if the wife had made a lease of the land to her husband 
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for his life, tlie réversion being in her or her heirs. Now, ont of this 
estate of the husband the statuts carves a portion which it exempts 
from exécution, and that portion does not pass to an assignée in bank- 
ruptcy ; not beeause of any peculiarity in the estate itself as being 
unassignable, but beeause the bankruptcy laws hâve in terms declared 
that property so exempt shall not pass to the assignée. It cannot, 
then, I think, be successfully claimed that the portion which we may 
call a surplus remaining af ter the wife's death is also exempt. 

The next argument to be eonsidered is that the estate now enjoyed 
by the husband is subsequently acquired property coming to him on 
the death of his wife, happening since the pétition in bankruptcy was 
filed. This, to my mind, involves a total misapprebension of the 
nature of the estate of tenancy by the curtesy, and can only be 
sustained on the theory that the statute bas ereated a new kind of 
estate for the husband in Iiis wife's lands, or, rather, two estâtes. 
One of thèse, which he enjoys during her life, and in the enjoy- 
ment of which he was when the pétition in bankruptcy was filed, 
is claimed as exempt property; and, as to the other, that it was 
ereated for him, or was called into existence by the death of the 
wife happening since the bankruptcy. During his wife's life this lat- 
ter estate, it is argued, was a mère possibility which did not pass. 
The case of Jackson v. Middleton, 52 Barb. 9, is very much relied on 
to sustain this position. It should be read in connection with Moore 
V. lÀttel, 40 Barb. 488 ; 3 Am. Law Eeg. (N. S.) 144, where the same 
deed was construed. There was a deed to John Jackson for his life, 
and after his death to his heirs and their assigns. It was held that 
during the life of the life tenant the heirs had "an aliénable contin- 
gent estate in remainder," and that this estate, under a New York 
statute which subjected "lands, tenements, or hereditaments" to exé- 
cution, was not liable to that writ. But a tenancy by the curtesy, in 
my judgment, bas no sort of analogy to such an estate as the one 
mentioned in that case. If, however, this be incorrect, it is a suffi- 
cient answer to say that our bankrupt statute is much broader, and 
vests in the assignée ail the estate, real and personal, of the bank- 
rupt. Eev. St. § 5044. Krumbaar v. Burt, 2 Wash. 406, is also 
relied on, where it was decided that, under the act of 1800, possibili- 
ties did not pass. But our later acts are more enlarged in their 
opération ; and even under the old acts this case was not approved, 
but overruled. BelcherY. Burnett, 126 Mass. 230; Comegys v. Vasse, 
1 Pet. 193, 218; Vasse v. Oomegys, 4 Wash. 570; Nash v. Nash, 12 
AUen, 345. Under the old English acts, which were "very darkly 
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penned," (Re Marsh, 1 Atk. 158,) when the creditors only took "ail 
such interest in lands as the bankrupt may lawfully départ with- 
all," — Comegys v. Vasse, 1 Pet. (original édition,) 200, — it was at first 
determined that only such interests as were aliénable at law passed 
to the assignée, but afterwards it was held that such as were assign- 
able in equity also passed; and possibilities coupled with an interest 
came to be regarded as assignable. Our bankruptoy aot was in- 
tended to relieve us of ail this trouble by using the most comprehen- 
sive terms, and there oan be no doubt that every character of property 
belonging to the bankrupt himself passes. Bars possibilities — such, 
for instance, as the hope that oue has that his father or other rela- 
tive ynU. die intestate, leaving him an inheritaiice — do not pass ; but 
I cannot see that the tenancy by the curtesy, either at common law 
or nnder this statute, is of that character. 

It is also argued, in support of the position that this estate of 
the husband did not pass, that "the assignée in bankruptoy does not 
take the •whole légal title as heirs and executors do, but only such 
estate as the bankrupt has a bénéficiai interest in;" and this is true. 
If he has not a bénéficiai interest in a tenancy by the curtesy 
initiate, it is difficult to see why he has not. He has not so great 
benefit under the statute as he had at common law, for there are 
restrictions on his powers of aliénation and restrictions on the right 
of his creditors to subject his interest to their debts; but in neither 
respect has his interest been whoUy demolished, and the assignée 
only claims by this pétition that bénéficiai interest which the statute 
left to him. This above-quoted formula is often found in the author- 
ities, but I do not find that it has ever been applied to save to the 
bankrupt any property that belonged to him, but only such as 
belonged to third persons and which was held by him under some 
kind of trust relation. In the earlier stages of bankruptoy législation, 
when the statutes were not so elaborate as now, it was a principle 
resorted to and established by the courts to save to third persons 
their rights in property which the bankrupt held for them, and to 
prevent the dévolution of such trusts on the assignée, who did not 
become a gênerai administrator of the bankrupt's légal and équitable 
powers over ail property, doing in his stead for others what the 
bankrupt was required to do, but was restrained in his title to the 
property of the bankrupt which creditors could apply to their debts. 
The assignée, for example, takes subject to a wife's right of dower, 
to ber right of survivorship ; subject to her right to an équitable 
v.9,no.l— 3 
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settlemeiit ; sabject to ail defeasances and contingeneîés iii her favor, 
or in favor ôf any third. person, for that matter; subject to the liens 
of ii meebanic, or a factor, or the like; subject to the right of resois- 
sion of a contract for ftaud.in some instances; subject to the estoppels 
on the bankrupt, where they do not grôw ont of some fraud on cred- 
itors; andjgénerally, subject to ail trusts, liens, and burdens existing 
at the timie.' In some cases the circumstances were such the assignée 
took nothing,. and in some only the surplus after the burdens were 
satififiedi -Brôwav^ Heathcote, 1 Atk. 160!j Scott y. Surinan, Willes, 
400; Mii/oj-d T, MitfofrcV, 9 Yes. &%; Re Dom;, 6 N. B. E. 10; Rogers 
y. Winsor, Id. 246; Re McKay, 1 Low. 345; Re Faxon, Id. 404; 
Re Griffiths, là. 431; Goddard v. Weaver, 1 Woods, 257; Re Hester, 
5 N. B. E. 285; Eberle Y..M8her, 13 Pa. St. 526; Eshdman v. 
Shuman, Id. 561 ; Keller v. Denmead, 68 Pa. St. 449; Ontario Bank 
K lfM??î/brd,. 2 Barb. Ch. 596. 

Hère, again.our bankuuptcy statutes hâve retjognized and declared 
this prinoiple, and provide that no trust estâtes shall pass, and that 
ail liens and rights of third persons shall be preserved, so that the 
assignée either does not take at ail, or else takes subject to the liens 
and burdens. Eev.iSt. 5053, 50Y5, 5044, and notes; Bump, Baiïk- 
ruptcy, (lOth Ed;) Applying the principle h&xe, the assignée took 
the ténàncy^by the curtesy initiate as it existed at the date of the 
pétition in. bankruptcy, subject to the right of the wife, if she sur- 
vived her'husband, to defeat his estate; or, more accurately, subject 
to the détermination that would corne by his ideath, and subject to her 
rights under this Tennessee statute to re main in possession during 
her life, jointly with her husband, and that they should, during that 
time, en]oy the estate without disturbance by his creditors or his 
assignées of any kind, whether in bankruptcy or any other, unless 
she, by her deed according to law, should consent to give up the land. 
And it is possible that, by joint deed of the husband and wife, the 
assignée'» title might bave been defeated, even after the bankruptcy, 
in the same way as is sometimes done where she bas a power of 
appointment; but it is not necessary to décide that hère, as no 
BÙiîh convëyance was made, and it is well settled that where she bas 
the power to defeat his estate by appointment or convëyance of any 
kind, her failure to exercise it préserves . his rights. The statute 
opérâtes as a settlement upon her to that extent, but no further. 
And it is to be observed that it does not, as some statutes do, create 
a separate estatein the wife, nor destroy his estate in his wife's lands. 
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either that he holda jure uxoris, or the larger estate of tenancy by the 
curtesy. 

It is always a question of intention whether the législature bas, 
by such statutes as thèse, eut off the husband's marital rights en- 
tirely or only partially; and they are construed, just as wills, deeds, 
marriage settlements, and other conveyances are, to go no further in 
that direction than thê language used, in terms or by uecessary 
implication, reqnires. This construction I bave given the statute is 
supported by every Tennessee case which bas construed or mentioned 
it. Johnson v. Shàiy, i Cold. 45 ; Dodd v. Bentiial, é Heisk. 601 ; 
Bottoms V. Corley, 5 Heisk. 1; Corley v. Corley, 8 Bas. 7; McÇallum 
Y. Petigrew, 10 Heisk. 394; Lmeas v. Bickerich, 1 Lea. 120; Yûung 
V. Lea, 3 Sneed, 249; Coleman v. Satterficld, 2 Head. 259; Oillespie 
V. Worfœ-d, 2 Cold. 682; Aiken v. Suttle, 4 Lea. 103. 

It is also supported by the cases construing settlements on the wife 
by will or deed, where the benefits conferred, the language used, 
and the restrictions on aliénation and the husband's marital rights 
are similar to those in this statute. Brown v. Brown, 6 Humph. 126 ; 
HamricQ v. Laird, 10 Yerg. 222; Frazier v. Hightower, 12 Heisk. 94; 
Baker v. Heiskell, 1 Cold. 641; Appleton v. Rowley, L. E. 8 Eq. 139; 
Marshall v. Beall, 6 How. 70; Moore v. Webster, L. E. 3 Bq. 267; 
Bennet v. Davis, 2 P. Wms. 816; Eden, Bankruptcy, 245; 25 Law 
Lib. 193. 

It also finds a complète analogy in the construction of lour home- 
stead statutes, which confer a similar benefit on the husband, wife, 
and children, and yet it is beld that creditors may subject the hus- 
band's interest, subject to this right of occupanoy and possession by 
the f amily, which may last during the life of the husband and wife or 
the survivor, and until the youngest child reaches a certain âge. 
Moore v. Hervey, 1 Leg. Eep. (Tenu.) 22; Mash v. Rmsell, 1 Lea. 
548; Lninsford v. Jarrett, 2 Lea. 579; Gilbert v. Cowan, 3 Lea. 203; 
Gray v. Baird, 4 Lea. 212; Jarman v. Jarman, Id. 671, 676. , La, 
Marsh v. Russell, supra, it is said, "the vendee is clothed with the 
légal title in reversion expectant on the termination of the home- 
stead estate," which quite as accurately describes the kind of estate 
the assignée took in this case. 

The same ruling hàs been made in other states where the statutes 
give a qualified homestead exemption, while in those where the 
exemption is absolutely of the whole estate, the assignée takes noth- 
ing. Rix V. Capitol Bank, 2 Dill. 367; Re Tertellmg, Id. 339; Re 
Betts, 15 N. B. Ej 537; Johmon v. May, 16 N. B. E. 4.25; Me Wah 



36 



FJSDEBAL REPORTER. 



son, 2 N. B. E. 570; Re Poleman, 5 Biss. 526; McFarland v. Good' 
man, 6 Biss. 111; Re Hinkle, 2 Sawy. 305; Re Hmit, 5 N, B. E. 
493; Re Vogler, 8 N. B. E. 132; Re Smnett, 4 Sawy. 250. 

It also finds support in the cases construing statutes of this and 
other states for the benefit of married women or' their families. 
Cooper V. Maddox, 2 Sneed, 135; Lyon v. Knott, 26 Miss. 548; Rahb 
V. Griffin,Ià. 579 ; Stewwrt v. Ross, 54 Miss. 776; Hatfield y. Sncden, 
54 N. Y. 280; Re Winne, 1 Lans. 508; S. 0. 2 Lans. 21; Tlio7npson 
V. Green, 4 Ohio St. 216, 232; Plumb v. Sawi/er, 21 Conn, 351 ; Silsby 
r. BuUock, 10 Allen, 94; Staples v. Brown, 13 Allen. 64; Walsh t. 
Young, 110 Mass. 396, 399. 

Upon considération of thèse authorities it will be found to be a gên- 
erai principle that, whether the settlement is made by statute, deed, 
will, or contract, the husband's marital rights are not interfered tvith 
further than the terms of the settlement go, and that what remains 
to him can be subjected by his creditors as if the settlement had not 
been made; and it is as well settled as it is possible to be that the 
circumstance that the wife is to receive the rents or profits or to 
enjoy the estate during her life, or that the husband is forbidden to 
convey it except with her consent, or that she may alone or jointly with 
him convey it or defeat the husband's estate by appointment by will or 
otherwise, will not, nor will any of them combined, alter the construc- 
tion so as to afifect or defeat his marital rights, nor the estate of his 
assignée or purchaser, except strictly accordihg to the terms of the 
settlement. If an estate remains to him after her death as the re- 
siduum of what he would hâve had but for the settlement, his creditors 
may subject it, and it passes by his deed subjeet to be defeated if she 
survive^ or dies without exercising her powers of aliénation. 

Finally, there is an unreported case in this court, in Re Stack, a 
bankrupt, (June, 1879,) in which the circuit judge, sitting for the dis- 
trict judge, who was incompétent, upon the same principle deeided 
in favor of the assignée. The wife of the bankrupt, under a deed 
from him, held land to her "sole and sépara te use and benefit, free 
from the debts, liabilities, and control of her présent or any future 
husband, with power to sell, by joint deed with her husband, for rein- 
vestment on same trusts, and if she should die in the life-time of her 
husband then to revert to him in fee-simple." The estate of her 
husband was not mentioned in the schedules of the bankrupt, as in 
this case, he deeming it secure from the opération of the bankrupt 
law, and the wife died pending the proceedings in bankruptcy, as 
hère, whereupon the assignée filed a pétition, like that in this case, 
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and the court compelled the bankrupt to surrender the iand to 
the assignée. Under this deèd the wife had ail the protection she 
would hâve had under this statute, and a larger estate than she -would 
hâve had if she had inherited the Iand or held it by an ordinary con- 
veyance. Besides, the Iand it self was, at the date of the pétition in 
bankruptcy, under the protection of this statxtte, both as to th§ inter- 
est of the wife and that of the husband. And, as to his interest, the 
only différence I can see is that there he had a reversionary estate 
in fee-simple, contingent upon his surviving his wife, but liable to be 
defeated also by their joint deed, (leating out the reinvestment 
clause,)'while hère the bankrupt had a life estate, subject to the same 
contingencies. It was ruled that this estate was vested at the time 
of the bankruptcy, and did not vest at the death of the wife, and was, 
therefore, fiot subsequently acquired property. Purthermore, the rul- 
ing must hâve been the same in that case if Stack had had no contin- 
gent reversionary interest under the deed, and it had appeared there 
was issue of the marriage, for he was, in that event, a tenant by curtesy, 
notwithstanding this was a separate estate, and would haVe held the 
Iand for his life, unlesB it may be the words "free from the debts, 
liabilities, or control oî anj future husband" should be construed to 
entirely eut off his (Stack's) curtesy. I do not see any différence in 
principle between that case and this, because if Stack had under 
that deed such an interest as passéd to his assignée during the life of 
his wife, subject to her rights under the deed and this stàtutë, I do not 
see why the bankrupt hère did not bave, by the common laW re^u- 
lating the tenancy by the curtesy, such an interest in his life estate 
as passed, subject to the rights of his wife and his own under the 
statute. ■ 

The objection, in this view of the case, that the children of the wife 
are not parties to this prdceeding, is not tenable. The assignée only 
claims the life estate of the bankrapt, and in this the children hâve 
no interest. 

Motion overruled. 
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McCloskey V. Do Bois. 

yOircuit Court, 8. D. Ifew York. 1881. 

1. Lettbbs Patent— New Etidence— Motion to Reopen. 

A case will not Ije reopened for the introduction of new évidence, unless tho 
new évidence would vary the case, and probably lead to a différent resuit, 

James A. Whitney, for complainant. 

Peter Van Antwerp and Bodney Mason, for défendant. 

Wheeleb, D. J. This cause bas been heard since a décrétai order 
for dismissing the bill of complaint, and before decree signed, upon 
a motion of the plaintiff to reopen the case for tbe introduction of 
new évidence as to the novelty and utility of the patented trap. It 
is plain that tbe motion sbould not be granted unless the new évi- 
dence would vary the case and probably lead to a différent resuit. 

The patent is simply for a die-drawn seamless soft-metal plumber's 
trap, made by forcing ^he métal through dies at varying velocities on 
opposite sides. It describes nothing to distinguish thèse traps from 
others except the mode of , manufacture and longitudinal striations 
appearing upon them, which are merely tbe resuit of the manufacture, 
and bave nothing to do with the quality or opération of tbe traps. 
Tbe patent assumed that soft-metal traps were before known and in 
use, and, besides, that fact was a matter of common knowledge, of 
which the court took judicial notice. There was no évidence as to 
tbe quality and characteristics of the die-drawn traps as compared 
with the cast traps before most in use. The new évidence would 
tend to show that their walls hâve greater solidity and more perfect 
uniformity, and that they are more elastic, and that the quality of 
the métal is changed and improved by the process of drawing, and 
that they bave largely superseded ail others in use. AU thèse différ- 
ences are due to the process of manufacture, in forcing tbe métal 
through dies, ail of which effects were before well known. They are 
the same as the différences between cast and drawn lead pipe, as was 
shown in Leroy v. Tatham, 14 How. 156. There the testimony was 
that the drawn lead pipe "was superior in quality and strength, capa- 
ble of resisting much greater pressure, and more free from defects, 
than any pipe before made; that in ail the modes of making lead 
pipe previously known and in use it could be made only in short 
pièces, but that by this improved mode it could be made of any 
required lengtb, and also of any required size, and that the introduc- 
tion of lead pipe made in the mode described had superdeded the use 
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of that made by any of the modes before in use, and that it was also 
furniëhed at a less priée." 

Still the court said, through Mr. Justice McLean : 
A patent for leaden pipes would not be good, as it would be for an effect, 
and would consequently prbliibit ail other persons froîn using the saii^e grticle, 
however manufactur«d. Leaden pipes, are the same, the métal, belpg in no 
respect diiïerent. Àny différence in form and strength miist arise from the 
mode of manufacturing the pipes. The new property in the métal claimed 
to hâve been discovered by the patentées belongs to the process of manufaû- 
ture, and not, the thing made. , i • . 

And in Côllar Oo.'r. Van Dusen, 23 Wall. 630, Mr. Justice Clifford 
said: 

Articles of manufacture may be new in the commercial sensé when they 
are not in the sensé of the patent law. New articles of commerce are not 
patentable as new manufactures unless it appéairs in the given case that the 
production of thë nfew article involved the exercise of invention or discovery 
beyond what wàs liecessary to construct the apparatus for its manufacture or 
production. 

The jJlaintiff did not disoover thfet soft métal could be wrought 
through diesi'nor-that the qualîty of -wrought soft metalis generally 
superior to thàt whieh is înerely cast'i anddoes not preteiid that he 
did; and his patent is not for any Suôh discovery, nor for the appli- 
cation of it. He constructed' a machine by which crooked pipe could 
be made of soft meta! the same as straight pipe had before been made, 
a/aà the crookedpipe could be eut off so as to constitute'traps. His 
patent is fdr the traps made in that way — for the effect merely of that 
machine. He bas not the discovery. of any principle, even such as 
the minority of the court in Le Roy v. Tatham thought Tatham had 
to support his patent, in the working of soft métal. 

This newly-offered : évidence of the différences in quality between 
the drawn trapS' and îoasti traps shows merely the diiïerences be- 
tween drawn pipe and cast pipe or wtought lead and cast lead, and 
could not affect the décision of the case at ail in the view taken of it 
by the court. If this construction of the patent and view of the case 
are wrong they can be oorrected by appeal. 

The motioii must be denied. 
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Still & Bro. V. Reading and others. 

{Gircuit Court, W. D. Texas. August 26, 1881.) 

1. Letters Patent — Licessors— Thbir Bight to Maintain Actions against 
Inpbikgers. 

A patentée, who has sold the exclusive right to use hisinvention for a term 
of years short of the fuU life of the pateut, eau maintain an action for aa 
infringement. 
î. Samb— Pleading. 

The pétition, however, îs demurrable, unless it afflrmatively appears that the 
alleged infringer is not using the invention under the authority of the licensee. 

Walton, Green é Hill, Hancock é West, and J, W. Robinsoii, for 
plaintiffs. 

S. S. Boyd, for défendants. 

TuBNER, D. J. The plaintiffs in their pétition allège that on the 
eighteenth day of September, 1877, they obtained letters patent 
from the United States govemment for the exclusive right to use, 
make, and vend their new invention, and known as the "Still saddle- 
trees;" that on the fifteenth day of January, 1878, petitioners con- 
tracted with one J. S. Sullivan & Co., of Jefferson City, in the State of 
Missouri, and sold to the said J. S. Sullivan & Co. the exclusive right 
to use their said invention, except that the plaintiffs reserved the right 
to use their own invention in their two shops in Texas ; that said con- 
tract with J. S. Sullivan & Co. was to continue in force for the term 
of five years ; that the letters patent granted to them (the petitioners) 
was to secure, and did secure, to them the exclusive right to use and 
control their said invention for the term of 17 years. The pétition 
allèges that thèse défendants hâve infringed their right secured to them 
by said letters patent by the use of their invention in the construc- 
tion of saddle-trees, etc., since the first day of January, 1880, up to 
the time of .filing their suit. The pétition allèges that in the sale of 
the use of their invention to J. S. Sullivan & Co, it was agreed that 
said J. S. Sullivan & Co. should pay to the plaintiffs a certain sum 
of money for each saddle-tree made, used, etc. ; that the défendants, 
by using plaintiffs' saddle-trees, and by sales of saddles, etc., hâve 
deprived them of their just rights as patentées, and hâve, in fact, 
infringed upon their patent, and thus deprived them of the royalty 
that they would be entitled to if they had secured their right to make 
said saddle-trees under a contract with J. S. Sullivan & Co. The 
pétition allèges that défendants are not using their invention by their 
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authority, and not under authority or by virtue of said eontract between 
petitioners and said J. S. Sullivan & Co. Plaintifs claim to hâve 
been damaged by défendants in conséquence. 

This is a brief statement of the allégations in the pétition down 
to the thirteentb paragraph. In this paragraph it is alleged that 
défendants agreed to make a partial compensation to plaintiffs and to 
cease the use of said trees; but at the very time such settlement was 
about to be made other persons hereinafter named, of large fortune, 
etc., acting together with a view of ignoring, obstructing, defeating, 
and intimidating plaintififs from asserting their rîght, issued a circa- 
lar; which circulàr is copied into the pétition, ■which circulai: beiiig 
received by the défendants, they declined to pay petitioners àûd côii- 
tinued the use of plaintiffs' invention, etc. 

To this pétition a demurrer is interposed. The first point raised 
is that thèse plaintififs cannot, under the f acts of the case, niaintàîn a 
suit in their ovm name in any event because of the sale to J. S. Sul- 
livan & Co. of the right to use for the period of five years, a little less 
than one-third of the time the benefits of the invention were secured 
to plaintififs. I hold that plaintififs hâve a bénéficiai interest in the 
right secured to them by their letters patent, which in a proper case 
they may protect in a court of justice. They certainly own the 
remaining interest after the lapse of five years, and if that interest is 
of value they hâve a right to see that it is not destroyed. 

To illustrate, let us suppose that thèse défendants are in fact using 
plaintififs' invention to their damage, and Sullivan & Co. refuse to 
take notice of the infringement ; or suppose that Sullivan & Co., with 
a view of avoiding the payment of the royalty due to plaintififs by them, 
hâve an understanding with défendants that they will not interfère 
with them, and they divide profits, and thus attempt to deprive the 
plaintififs of the royalty justly due them, — I certainly think plaintififs 
hâve such rights in their invention as that they could protect it. 
Plaintififs hâve not sold their right to the patent as patentées ; they 
hâve sold merely the exclusive right to use it for the space of five 
years, according to the pétition of plaintiffs, and nothing more. 

This point of the demurrer is, in that view of the case, not well 
taken. The argument of the case having taken this view of the 
question, I hâve thought it proper to notice it, and the same is over- 
ruled. 

The material point, however, in the case is that taken and raised 
by the demurrer, which goes to the sufidciency of the pétition to ena- 
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ble plaintiffs to recorer under it.all its allégations for the purpose 
of this demurrer being admitted. The pétition shows the sale to J. 
S. Sullivan & Co. to hâve been made January 15, 1878. The inju- 
ries eomplained of began January 1, 1880. After tliis sale to J. S. 
Sullivan & Co. any person to whom they should grant the right to 
use the Still tree would be protected thereby, and plaintilïs' remedy 
would be by suit against Sullivan & Co. for the royalty. It follows, 
therefore, as the plaintiffs show, that J. S. Sullivan & Co. hâve the 
right to use their invention and authorize other persons in the United 
States to use the same ; that in order to make a prima facie case of 
liability against a person for using the StUl patent it must afiSraïa- 
tively appear that suoh person is not using, it under the àuthority or 
license of J. S. Sullivan & Co. Does the pétition show this ? The 
raie to be applied isthat the pleadinga will be oonstrued most strongly 
against the pleader. , i 

It is insisted by défendants that this is.a necessary allégation, and 
I am of the same opinion; because, if thèse défendants are working 
under Sullivan & Co. and using Still's patent, then, of course, the 
only remedy plaintiffs ean hâve is by suit against Sullivan; & Co. 
for their royalty. If défendants are not working under Sullivan & 
Co. and are infringing plaintiffs patent, then plaintiffs would be enti- 
tled to their remedy against them; hence the necessity of the alljega- 
tion that they are not authbrized to use plaintiffs' invention by J. S. 
Sullivan & Co. It is alleged that they are not using it uud,er àuthority 
or by virtue of the contract, between plaintiffs aiid J. S . S ujlivan & Co. ; 
but that is not alleging that they are not uaing it under or ;by virtue 
of a contract made t>y défendants, with J. S. Sullivan & Co. The 
demurrer, therefore, upon this point is sustained. 

The thirteenth paragraph cannot be relied upon as Connecting the 
J. S. Sullivan Saddle-tree Company with the J. S. Sullivan & Co. to 
whom plaintiffs sold, because it states that certain peraons herein- 
after mentioned. This is inferentially saying that they hâve not 
been mentioned before. But suppose it did, and the circular should 
be regardçd as part of the pétition, and that Sullivan & Ccwere in 
fact the Sullivan Saddle-tree Company. What then foliota? The 
most that oould be said. would, ,be that the saddle-tree company 
were authorizing thèse défendants io use, the Moody tree, and in that 
event, if the Moody tree is the one inveiited by plaintiffs, then J. S. 
Sullivan & Co. are responsible to plaintiffs for the royalty, and their 
remedy is against them ani not against the défendants in this suit. If 
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the Moody tree is not the Still tree, then there is no infringement of 
plaintiffs' invention and they cannbt complain. 

The démarrer to their petitiën on this point is sustained, as also to 
*\ie prayer. The demurrer to the prayer is àlso well taken. 



HAMMBESOHLio. V. Gabrbtt and otherB.* 
(Circuit Court, E. ï>. Pennsyhania. July 1, 1881.) 

1. Patent— Dnipoemitt ov Decisioh— Wkight to bb GivaN to Pbbvioub Db- 

CI8ION IN Othbr Circuit. 

A propér rëjgard ifor uniformity of décision requires thàt where one circuit 
court has, after a fnll discussion ol the eyidencb, sustained a patent, another 
circuit court should, unless plain mistake be shown, follow such décision in a 
suit upon the same patent in which the same évidence is relied on. 

2. Same— Improvement in Waxino Paper — Injunction. 

Reissued patent No. 8,460, for improvement in waxing paper, sustained, and 
injunction against infringement granted, on final hearing ; following a décision 
in HammerscMag v. Scamoni, 7 Fbd. Rep. 584, rendered upon a motion for a 
preliminary injunetion. 

In Equity. Hearing on bill, answer and proof s. 

Bill for injunction to restrain the infringement of ïeissfled letters 
patent No . 8,460, for improvement , in waxing paper. Défendants 
denied the novelty of the patent and also denied the infringement. 
It appeared by the proofs that, in a suit brought in the United States 
circuit court for the southern district of New York by the; same com- 
plainant against différent défendants, to restrain an infringement of 
the same patent, the court had, upon a motion for a preliminary 
injunction, delivered an opinion in which, after a full considération 
of thé merits, and of the évidence respecting the state pf the art and 
prior invention relied on in this suit, the complainant's patent was 
sustained : and the preliminary injunetion granted. See report of 
case, HammerscMag v. Scamoni, 7 Fed. Kbp. 584. 

Fro^t é Coe and John K. Valentine, for cdmplainant. 

Collier é Bell, for respondent. 

Butler, D. J. The circuit court for the southern diâtrict of New 
York decided the plaîntiff's patent to he valid in Hamiriérschlag y. 
Scamoni, and construed its several claims. The évidence, respecting 
the state of the art* and prior invention, now relied upon by the 

♦Reported by Frank P. Prichard, Esq., of tho Philadelphia bar!, 
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défendant, -was before the court in that case. The conclusion then 
reached should, therefore, be followed, unless indeed plain mistake be 
sbown. A proper regard for uniformity of décision requires this. If 
the défendant thinks he is injured, a review can be had in the 
suprême court, and the subject thus be put at rest. The confusion 
and mischief likely to resuit from conflicting décisions should be 
avoided. While there may be difficulty in distinguishing the plain- 
tifiP's process and machinery from that described in the British letters 
patent No. 55, granted to John Stenhouse, we do not feel ourselves 
justified in saying they cannot be distinguished, as they were in the 
case cited, and thus disregard the décision there made. As, respects 
the question of infringement, the dëfendant's jirocess and machinery 
areso similar in ail respects, to that of the défendant in Hammer- 
schlaff.y.:Scamoni, that what is there saidon this subject, applieswith 
equal force hère. 

A decreé must therefOre be entered for the plàintiff. 



McKesson and another v. Garnrios. 

{Circuit Court, S. D: Jfem York. ■ AfTil s, U8Î.) 

L Lbttebb Patent— Pill jftACHïHE— INfrinoemknt. 

Letters 'patent for an improvemént in pill machines, grianted January 8, 
1871, to Pierre Cauhapéi àve nOt anticipâtes by either the Newton, Çtoward, or 
Murdoch & Haynes patents, nor by the Cordey apparatus ; but infringed as to 
claim 2, by the apparatus used by Carnick. 

2. FosMAL Changes. 

The use of the same combination is noue the iess an infringement for some 
changes in form. 

3. SAMB^CLAIM 2 CONSTRUBD. 

By " the moulds, A," in the second claim is.meant any suitable holder of the 
pills, whether they are formed therein or elsewhere. 

4. Claim 2 — Validity. 

The second daim is good though the mould will not form a pili ; provided, it 
wil! act as a holder for pills. 
6. Same — Same — Combotation. 

The comb-bar, needles, and pill-holders form a combination ; they are not a 
mère aggregation of parts. 

6. Spécification— SuKPLUSAGE. 

The word " glycérine " used in the spécification may be rejected as surplus- 
age. 

7. Same — Claims. 

Where the claims are clear and distinct they will goTern, rather than an 
ambiguous spécification. 
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FretZmcfl". JSeto, for plaintiff S. 

J(mes Ai Whitney, for défendant. 

Blatchford, C. J. This is brought on letters patent granted to 
Pierre Cauhapé, January 3, 1871, for an "improvement in piil ma- 
chines." The spécification states the invention to be an "improve- 
ment in the manufacture of pills." It says: 

" This invention relates to improvements in the manufacture of pills, and 
it eonsists in the employment, either in a combiiiation with a moulding device 
for shaping pills, or other holder for them, of a comb-bar with piiis or needles, 
adapted for inserting a pin in eaeh mould cavity fértakîng the puis and dipping 
them in the coating solution, and a clamp and stripper for taking them from 
the needles and redipping them, for filling and covering: the oa,v4ties formed 
by the pins, ail asbereinafter described. Figure 1 is a transverse section of 
the mould and the devicp for taking them therefrom!' Figure 2 is a side View 
of the device for taking the pills from the moUld and dîpfping them; alsoà 
sectioiiâl view of the bath, shôwiûg the 'manner of dip'ping them. FiguteS is 
a perspective View of the clâmp, stripper, and the device for taking tîiem from 
the mould, showlng the manner ofstripping them., Figur^ ^ J^ a side, elev*- 
tion of the çlaipp ; , apd figure 5 i^ a face view; of the same. âfail^ letters of 
référence indicate corresponding parts. 

"The pills are to be formed in à mould or flask. A, éompqsed df two pai*t^, 
either hiiiged together or hot, each having a part of the cavlties, of whièh 
there may be auy convenient number, and from each cavity a groove exiiettdfa 
to One side, so that where the twOiparts 4f the mould are close4.i;togetliw 
a pin may be thrust into the pill for removing and holding it; and ip.con,- 
nection with this mould a comb-bar, B, is used, having as many pins or needles, 
C, as there are cavities projecting from it, the same distance apart as tte 
cavities, for inserting into said cavities and taking the pills therefrom. 1?he 
mould is then opened, the pills removed on the pihs, and inserted in tHe bath 
of glycérine, or other substance with whieh they are to be coated. Then, for 
holding and redipping the pills to fîU and cover the càvi,ties lef t by the vijX\ 
drawal of the pins, I use a clamp composed of the two bars, E, hinged.together 
as shown in figure 3, and tfie elastic f rictional strips, F, of India rubber or other 
like substance, the latter being placed on the faces of the said bars, which corne 
together, when closed, pver cavities, G, made considerably longer than Ihe pills, 
and opèning out through the front edgesof said hinged bars, as clearly shown 
in figures 3 and 5, in which the pills are inserted by opening the clamp, jh:»- 
senting them thereto coïncident with the cavities while on the plus, and draw- 
ing the latter back over the stripping-bar, H, placed in front of the clamp^ 
and having the small grooves, I, in the upper surface, placed in front of 
the cavities, for guiding the pins of the cômb-bar in plaeing the pills in the 
clamp. The pills are held by the soft, flexible, and elastic strips, F, so that 
the ends having the holes project, as shown in figure 4, and may be dipped 
to cover and fill the holes, and then be discharged by opening thé clamps. In 
practice the moulds, comb-bar, clamp, and stripper may be made in any con- 
venient length, and with any preferred number of holes best calculated to 
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efiect a rapid opération, and any number of sets of apparatuses may be used, 
in case it may be required to retain the pills on the pins, or in the clamp, 
fdr drying the substance with wMch they are coated. Tlie pills may be 
taken oli the comb-barwhile in any suitable holder, after having been formed 
in otfaer moulds, and I propose to use it in this vvay if found advisable.*' 

There are two clàims, as follows : 

" (1) The combination of the comb-bar, B, clamp, E, and strîppers, H, sub- 
stantially in the manner described and for the purpose specified; (2) the com- 
bination of the moulds. A, with the comb-bar, B, substantially as and for the 
purpose specified." 

The only claim in question in this suit is the second claim. That 
claim relates to the combination of the comb-bar, carrying the needles, 
with the pill-holder, substantially as and for the purpose described. 
The pill-holder is to hâve a number of cavities, so as to secure rapid 
work. There are to be as many needles as there are cavities. The 
manner of the combination is to hâve a groove extending from each 
cavity whenffie twb parts forming the holder are closed, so that the 
needle may pass through the groove into the pill, and the pill be 
retained on and removed with the needle when the two parts of the 
holder are separated, so that the pills on ail the needles may be re- 
mdved at once and be dipped, on the needles, ail at once, into the 
ébàting solution. That is the purpose specified. The resuit of this 
rapid work is a greater number of pills created in a given time, and 
IhuB a réduction of cost. 

It is objected that the spécification states that the pills are to be 
formed in "a mould, A," and that the needle is to be thrust into the 
pill while the pill is in the mould in which it is formed, and that the 
défendant does not form his pills in bis pil^-holder; also that "the 
moulds. A, mentioned in the second claim, are limited to moulds in 
which the pills are formed, and cannot include as holders, récep- 
tacles in which the pills are not formed or made or moulded from 
the raw material. But this view is contrary to the ténor of the text 
of the spécification, which states that the invention consists in com- 
bining the comb-bar carryitig the needles with "a moulding device for 
shaping piUs, or other holder for them," and that "the pills may be 
taken on the comb-bar while in any suitable holder, after having been 
formed in other moulds." That being so, the expression, "the 
moulds, Ay" in the second claim, muât be held to mean any suitable 
holder of the pills, whether the pills aie formed in it or in another 
mould. It is also objected that a pill cannot be moulded, with prac- 
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tical success, inrthe mould shpwttiû the ^rawings of the patentï^and. 
that the spécification is misleading.in saying bo. Bni m such de- 
fenoe is set up in the answer, nor does the answer allegia any frauda- 
ient or deceptiye intention, nor is any sueh proved, nor is it shown 
that Caubapé did not believe that he oould mould pills in the mouldi 
nor that he had not donc so. Moreover, the second claim is gpod, 
even if the mould will not form the pill, provided it will act as a 
holder for the pill. 

It is also objected that there is no combination. between the; eomb^ 
bar and needles and the pill-holders, but only an aggregation of patts. 
This is an erroneous view. The pill-holder holds the pill wlule the 
needle carried by the comb-bar is being thrust into the piQ. The 
concert of action takes place when the needle enters the pill, and, 
although such concert of action continues only from the titoe the 
needle enters the piU until the pill is removed by thq needle» from 
the holder, yet the combination made by such concert of action conT 
tinues as long as it needs to continue j, â-nd the concert of action (îould 
not exist at ail, so as to impale the pill on the needle, if the pill were 
not carried by the holder and the needle were not carried by the 
oOmb-bar. So, when the needle enters the pill, there is a co%binftr 
tion or concert of ; action between the comb-bar and ûeedle and the 
holder carrying the pill. t.;i 

It is also objected that the spécification names glycérine;. as a 
substance to be used for coating, and that glycérine is ûï)t uped as 
a coating and will not act as such.' This is immaterial, a»d aside 
from the invention. No such defence is set up in the answer, 'The 
spécification refers to any coating solution which will coat. The 
word "glycérine" may be rejected as surplusage. Neither one of the 
olaims bas any référence to any particular coating solution, nor bas 
any spécifie coating solution anyj oonniBetion with the aubjeot-matter 
of either of the claims, 

It is also objected that the i spécification sets, ont with stating the 
invention to bé a combination of the holder, the comb-bar, the 
clamp, and the stripper; and that in the claims there are.two com- 
binations : (1) thô comb!-bair,r tto elamp, and the stripper; and (2) 
the moulds and the comb-bar; and that there is no daim for a com- 
bination of ail four elem&nts. A combination of ail four is an imposa 
sible combination. The holder never acts when the other three are 
acting. The clamp' takes the place of "the moulds, A," when the 
stripper and the> comb-bar àte brougUt iiit0;»ctior^. . The claiiais.mup^ 
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eontrol, they being clear and distinct. Moreover, it is not a fair 
construction of the language of the statement of the invention, in the 
description, that it requires there should be a combination of the four 
éléments. It speaka of the employment of a comb-bar and needles, 
iù combination with a moulding device or other holder; and then it 
spèaks of the employment of a clamp and stripper with the needles. 
The language might admit of a combination of the four, if such a 
combination could exist; but it equally admits of the two separate 
eombinationa which are claimed. 

The mould shown in the drawings of the plaintiff's patent does; as a 
réceptacle fot or a holder of the piil, act perfectly, with ita groove and 
thé neédle and the comb-bar, to produce the resuit specified iii the 
patent, if the piil be suitable for the holder in size and shape, although 
thé piil be made in another mould. The holder bas certain character- 
istic features. It is made of two parts, fitted together, which enclose 
a séries of oavities for pills, in which the pills are so held as tO 
receive, allât the sametime, the needles carried by the comb bar, arid 
to be removed aU together by the needles. A groove extends from 
each cavity through the body of the holder, and acts as a channel- 
way ànd a guide for the needle while it is being thrust into the piil. 
One part of the holder is removable from the other part in such a 
way that the removal of it lays bare ail the pills in ail the cavities 
and faces ail the needles at once, so as to enable ail the needles and 
ail the pills to be carried away at the same time by the comb-bar. 
The comb-bar bas as many needles as there are grooves or cavities 
or pills, and the needles are the same distance from each other as are 
the grooves. Thus the needle is accurately guided through and by the 
groove into the piil. The needle is sharp-pointed, and can enter 
and remove the piil without injuring it, and is so small that nearly 
ail the surface of the piil can be coated while the piil is on the needle, 
and the needle can afterwards be removed from the piil without injur- 
ing it. The apparatus is shown to be a very valuable one in the busi- 
ness ofsupplying the market with gelatine-coated pills. 

The structure used by the défendant, Exhibit No. 3, has a holder, 
provided with a large number of holés in its surface, to hold pills, 
the holes being shaped to conform to the shape of the pills and to 
support the pills properly for the action of the needles. There is alsô 
a frame carrying needles, which pass through and are guided by holes 
or grooves in and through another frame, the points of the needles 
projecting beyond the latter frame. , There is one hole for each 
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needle. In use, the réceptacles in the pill-holder are fiUed with pills. 
ïhe points of the needles are at distances apart from each other cor- 
responding with the distances between the pills, and are thrust into 
the pills until the face of the grooyed frame cornes against the face of 
the holder. The needle frame and the grooved frame are removed 
together, with the pills impaled on the needle points, and the pills 
are then dipped, in this condition, into the coating solution. There 
is the same combination as in the second claim of the plaintiff's 
patent, of comb-bar, needles, guiding groove, and pill réceptacle. 
There is a merely formai change. The guiding groove, insteaid of 
* being in the frame which contains the pill receptiacles, is in a frame 
which is attached tô the needle frame. But the grooves in the défend- 
daht's apparatus act to support the needles laterally against diverg. 
ing forces, and thus to guide them and insure their penetrating the pills 
properly. It must be held that the defendant's apparatus infringes 
the second claim of the plaintiffs' patent. The guiding grooves in it, 
by allowing the frame in which they are made to be drawn towards 
the pills, while impaled, and after they are dipped, permit such 
frame to be used as a stripjSer, to free the pilla from thè needles ; but 
this is an additional function added to the use of the Cauhapè inven- 
tion. The defendant's apparatus bas ail the essential features of 
the combination covered by the second claim of the plaintiffs' patent, 
as before defined. 

There is nothing in the provisional spécification of Newton which 
phows the Cauhapé invention, or the apparatus of the défendant, 
There are no drawings with it. The description is ambiguous, and 
it is far from clear how the apparatus was made. It is not a 
machine for making pills, but one for making capsules. There is no 
idea in it of a plurality of pills ail impaled, and freed together. 
There are no guiding grooves, and no sharp-pointed needles or pins. 

As to the Goward patent, Cauhapé's application was filed before 
Goward's spécification was sworn to. 

As to the Murdoch and Haynes patent, the défendant bas intro- 
duced no évidence to show its bearing. On the contrary, the plai.i- 
tififs* expert shows that what is described in it bas no relevancy to 
either the plaintiffs' apparatus or the defendant's. 

The Cordey apparatus amounts to no anticipation of either the 
plaintiffs' or the defendant's. No original apparatus is produced. 
The matter is one of recollection, after the lapse of many years. The 
v.9,no,l-^4: 



50 FEDEBAL BEPOEÏEK. 

witnesses do not agrée, and there is great doubt and obscurity. 
Whatever there was, there were no guiding grooves and no sharp 
needles ; nothing adapted to pick up pills wliich were to be coated and 
then stripped so as to leave no material trace of the puncture. Even 
if Cauhapé knew of ail that was there at the time, there was inven- 
tion in what he patented. 

The assignment from Cauhapé to the plaîntiffs is satisfactorily 
proved as a valid assignment. The testimony of Wickham fully ex- 
plains the interlineations. 

Ail the views urged on the part of the défendant hâve been care- 
fully considered, although only the material ones hâve been com- 
mented on. There must be a decree for the plaintiffs as to the 
second claim of the patent, in this suit, and also in the suit against 
Neynaber. 



MoCoNNOCiirB and others v, Kerb and another. 
(Diitrict Oourt,8.b.New Tork. August 26, 1881.) 

1. ADMIHAIiTT — JURISDICTION— Co-SaLTOKS. 

(Jourts of admiralty hâve jurisdiction of an action to compei distribution by 
one co-salvor, who lias obtained the entiré salvage compensation, among the 
other co-salvors entitled. 

2. Salvage and Towage Services. 

The steam-ship Colon, bound from Aspinwall to ÎTew York, became disaljled 
in her machinéry in the Bahamas. She had a f ull set of sails, but was " at the 
mercy of the winds," and a hurricane, which was not unusual in those yraXeis, 
" would hâve put the ship in jeopardy." Being nearly becalmed, she employed 
the Pomona, bound for Jamaica, to tow her to the nearest anchorage, 57 miles 
distant, for repairs. 

Held, that the service rendered was in the nature of salvage, and not a '• mère 
towage service." -Semble it is not within the proper discrétion of a master to 
deviate from hls voyage to render a mère towage service for the simple coni 
venience of another vessel in expediting her passage, unattended by any, cir- 
cumstances of danger ; and if such circumstances exist the service is salvage, 
for which offlcera and crew are entitled to share in the compensation. 

3. SaLVASE— AbbITBATION— AWAKD— BiNDING ON PARTIES OnLV. 

The owner and captain of the Pomona, having flled a libel against the 
Colon, claiming salvage "in behalf of ail entitled," the respective owners, 
after answer and be'f oi-e héaring, aubmitted to arbitràtion the question whether 
the service was salvage, and the amount of compensation. The arbitrator de- 
cided that the service was not salvage, and awarded $3,000 to the owner of the 
Pomona as for a towage service, which amount was paid to him, and the 
suit dlscontinued. Thereupon the présent libel was filed by three of the crew 
to compel distribution of that money among the co-salvors. ' 

Held, that as the $3,000 was awarded on the basis of a tovifage service only, 



m'cONNOOHIB V. KBRE. 61 

and not as salvage, and received by the owner as for towage, he was entitled 
to letain it to his own use. The offlcers and crew not having been parties to 
the former suit, nor to the award and the settlement under it, their rights and 
remédies against the Colon are in no way alïected by it. 

4. ESTOPPEL. 

Semble, upon a libel filed " in behalf of ail entitled," the libellant, so long 
as no others hâve become actual parties and no decree had, is not estopped 
from settling the suit for his own interest and retaining the proceeds, accord» 
ing to the practice in analogous suits in equity. 2 Sim. & 8tu. 196, note. 
Bee Stevens v. The Bailroads, 4 Fbd. Rbp. 97, and note, p. 110. 

In Admirally. 

Butler, Stillman é Huhhard, for libellants 

HiU, Wing é Shoudy, for respondents. 

Beown, D. J. The libellants are three of the crew of the steam- 
ship Pomona, who filed this "libel and pétition," in behalf of them- 
selves and ail others interested, to recover their share of $3,025.75, 
alleged to hâve been received by the respondents Kerr and Mahlman, 
the former as owner of the Pomona and thé latter as its captain, for 
salvage serviiees rendered to the steam-ship Colon on July 14, 1880. 
The answer admits the receipt of the money, but allèges that the 
service rendered to the Colon was not a salvage, but a niiere towage 
service, in which Kçrr only, as owner of the Pomona, had any légal 
interest. 

If the money in question was paid to and received by Kerr as 
salvage compensation, and for the entire service, as substantially 
alleged in the libel, I hâve no doubt of the jurisdiction of this court to 
compel contribution to the libellants in this action. The receipt of 
the whole compensation as salvage would ueeessarily import its 
receipt for the benefit of ail other co-salvors interested in the same 
service; and the détermination and apportionment of the several 
interests of co-salvors in the gross sum received by one of them 
would présent questions peeuliarly within the cognizance of a court 
of admiralty. Its jurisdiction in such cases has been frequently 
exercised in this country during the last half century. The Centurion, 
Ware, 477; Roff\. Wass, 2 Sawy. 538; Waterbury v.Myrick, 1 B. & 
H. 34. Numerous other instances of this kind are cited by Judge 
Lowell in the careful opinion given by hiin in the case of Studley v. 
Baker, 2 Low. 205, which renders further références hère unneces- 
sary, 

The questions presented for décision are, whether the service 
rendered to the Colon was a salvage service, and, if so, whether the 
libellants hâve any claim for contribution from the moneys received 
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by the respondent Kerr on account of the service rendered. The 
facts relating to the nature of the service are as foljows : 

The Pomona was an iron steam-ship of 391 tons gross tonnage, valued at 
about $60,000. She was upon a voyage from New York to Montego bay, 
Jauiaica, with three passengers, a full cargo of assorted merchandise, (value 
not stated,) and a crew of 15 persons. The libellants are the first and third 
engineers and one of the seamen. At about 2 a. m. of July 14, 1880, when 
in the Bahamas, she noticed signais from the Colon, which was lying nearly 
in her course, and bore towards her. As she approached she was met by a 
small boat from the Colon, bearing a request from Capt. Griffen for an inter- 
view with the captain of the Pomona. Capt. Mahlraan thereupon went aboard 
the Colon, and was informed by Capt. G-rifEen that the after crank-pin of the 
shaft of his engine had been broken ; that he desired assistance in getting to 
an anchorage, and wished to be towed to Fortune Island, to repair his ma- 
chinery. That was the nearest safe ancljorage, 57 miles distant, nearly north, 
and directly back of the Pomona's course. Capt. Mahlman replied that his 
" boat was light and not calculated for towlng, but that he would do the best 
he could." Capt. GrifCen deâired to agrée upon a lump aura for the service, 
but this Capt. Mahlman declined, and it was agreed that the question of 
compensation should be left to the owners. A hawser was accordingly run 
out from the Colon and made fast to the Pomonq, by the crew of the latter. 
They got under way at about 4 A. m. and arrived at Fortune bay at about 
3:15 p. M. of the same day, where the Pomona lèft the Colon in safe anchor- 
age, and thence proceeded upon her voyage. The towage to Fortune bay -vyâs 
withdut difflculty, in a smooth sea, with a lightj favorable wind for most of 
the way, and with the sails of both vessels set. 

The Colon was an iron steam-ship of about 2,680 tons, one of the line of the 
United States Pacific Mail Steam-ship Company, plying between New York 
and Aspinwall. She was upon one of her regular trips from Aspinwall to 
New York, and was tight, staunch, and strong, and in good condition except 
the disabling of her machinéry. Besides the breaking of the after crank-pin, 
the columns above the engine were broken, the forward crank-shaft bent, and 
the condenser and the low-pressure cyljnder cracked. Thèse damages were 
considérable. The low-pressure engine could not be repaired by any means 
at the command of the ship; but the high-pressure engine, with which she 
could proceed by steam, could hâve been repaired in about seven days, and 
was repaired in that time at Fortune island, when the Acapulco, of the same 
line, appeared aud took her in tow to New York, without the use of this 
engine. 

Capt. GrifEen testified that the Colon, at the time of the accident to her 
machinéry, was provided with a full set of sails; that she was then 31 miles 
S. J W. from Castle island light tower; that there was a slight current to the 
south-west; that the wind at the time was a light easterly trade, with periods 
of calm; and that as the wind then was he could hâve made, under sail, about 
a knot an hour. When asked if he could not hâve worked himself into some 
port, he replied: " We were at the mercy of the winds. If we had good winds 
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■we could hâve gone anywhere. "We could hâve reached anehor and sent par- 
ties for relief." He also test^fled that the gales incident to that région were 
"northers and hurricanes;" that " in a northerly gale the ship was in a good 
berth;'* but that "a hurricané would hâve placed the ship in jeopardy." 
Before reaching Fortune island the wind had died down to perfect calm. 
While on their way thither two other vessels were sighted going to or from 
New York. 

Upon thèse facts I must hold the service rendered to the Colon to 
hâve been not a mère towage service, but in the nature of salvage, 
within numerous décisions of this court in analogous cases, some of 
them of quite récent date. The Steamer Leipsic, 5 Pbb. Eep. 108, 
113;. Brooks V. The Adirondack, 2 Fbd. Eep, 387; S. C. 872; Atlas 
Steam-ship Co. V. Sieam-ship Colon,^FET>. Eep. 469;^ The Saragossa, 
1 Ben. 551; The Emily B*. Souder, 15 Blatchf. 185i See, also, Mayo 
V. Clark, 1 Fed. EEPi 735; Corwin v. The Barge Chase, 2 Fed'. 
Epp. 268; EhrmanVi TheSvùiftsure, éFEDiEsp. 4i63; The'Aihenian,S 
F.EP. Eep, ^48; The Reward, 1 W. Eob. 174; The Charlotte, 3 Wj 
Eçh. 7.1. ; : . - 

,A salvage service is a service whioh is vblantarily rendered to a 
vesselneeding. assistance, and is designed to relieve het froÉa èbme 
distresB or danger either présent or to be reasonably appreheiïded. 
A towage service is One which is rendered for the mère purpose of 
expediting her voyage, witbout référence to any circumstances of à&h- 
ger. "Mère towage service," says Dr. Lushington, {The Reward, 1 
\y. Eob. 177,), "is confined to vessels that hâve received no injury or 
damage; and mère towage reward is payable in those cases only 
wliere the vessel receiving the service is in the same condition she 
would ordinarily be in without having encountered any damages or 
accident." And m The Princess Alice, 3 W. Eob. 138, he says: "It 
is the employment of one vessel to expedite the voyage of another," 

To constitute a salvage service it is "not necessary that the dis- 
tress should be actual or immédiate, or the danger imminent and 
absolute ; it is sufi&cient if at the time the assistance is rendered the 
ship ha,s encountered any damage or misfortune whieh might possi- 
bly expose her to destruction if the service were not rendered, " The 
Saragossa, 1 Ben, 551, 553; The Charlotte, 3 W. Eob. 68, 71. So, 
if a vessel is "in a situation of actual appréhension, though not of 
actual danger." The Raikes, 1 Hagg. 247; The Phantom, L, E. 1 
Adm. 58 ; l^he Joseph C. Griggs, 1 Ben. 81. And "the degree of dan- 
ger," says Dr, Lushington, "is immaterial in considering the nature 
of the service." The Westminster, 1 W. Eob. 232. 
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But if the évidence shows that the vessel was free from ail circum- 
stances of danger, présent or apprehended; that ordinary towage serv- 
ice, at ordinary rates, could hâve been shortjy obtained, so that salvage 
compensation could not be presumed to hâve been intended; and that 
the towage was rendered for no other purpose than to expedite the 
completion of the voyage, — the service will be deemed to be a towage 
service only. The Emily B. Souder, 15 Blatchf, 550. 

Had the Colon, in this instance, been in no appréhension of 
danger ; had she been able, in the judgment of her master, to con- 
tinue her voyage under sail without any reasonable fear of hazard 
beyond the ordinary périls of navigation, as in the case last cited, — 
no reason appears why he should not hâve continued on his voyage, 
instead of interrupting. it and proceeding to Fortune islaud for re- 
pairs. Nor would the master of the Pomona, under thèse circum- 
stances, hâve been justifiéd in going back upon his course, involving 
a delay of nearly a day in his own voyage. That was a plain 
déviation, involving, presumably, a violation of the vessel 's con- 
tracts with every one of its seamen, insurers, and freighters. By the 
maritime law the master bas an implied disoretionary authority to 
make such déviations in the interest of commerce and humanity, in 
order to save endangered life or property. The Centurion, Ware, 
490^; The Hooper, 3 Sumn. 542, 579. In the award of salvage com- 
pensation, account is taken of the increased obligations resulting from 
such déviations. But I bave not been referred to any authority, nor 
do I find any, holding that it is within the lawfnl discrétion of a 
master to make such a déviation from his own voyage as was made 
in this case, merely for the eonvenience of another vessel, or simply 
to expedite its progress, in the absence of ail circumstances of danger. 
Ordinarily, déviations of that character would be plainly opposed to 
tho interests of commerce, and deserve censure rather than reward. 
It is not to be presumed, therefore, that such a departure from the 
voyage of the Pomona was eitherasked for or assented to, except 
upon the ground that the Colon was in actual need of assistance, 
through circumstances of apprehended danger, and that some salvage 
compensation was expected to be paid. The Colon, at the time this 
assistance was rendered, was not, like the Emily B. Souder, in the 
same condition as to her motive power in which she was when she 
left her last port; nor did she seek merely to expedite her voyage, 
but to get to safe anchorage as speedily as possible for repairs. The 
nearest safe anchorage was 57 miles distant, and she was nearlv 
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Ivcnlmed at the time the help of the Pompna was proçured. There 
Wi/b a breeze of but one knot an hour, witb periods of calm; and it 
was quite uncertain how Boon ehô would'be able to reach any port or 
safe anchorage, unassisted. If he had met no vessel to assist him, 
tlie captain says he would hâve soùght ahchorage and sent out parties 
for relief; that the vessel was "at the mercy of the. winds," and that 
ahurricane, which, with "northers," were the ordinary storms of 
tHose waters, "would hâve put the ship in jeopardy." Through the 
disabling of her machinery she was, therefore, no longer prepared to 
encounter the ordinary coritingencies of navigation in the Bahamas, 
either in proceeding on her voyage or in seeking a place of safety. 
Thèse were circumstances of danger, though not of immédiate péril, 
which justified the Colon in askiug help of the first vessel. that 
appeared. They justified the captain of the Pomona, under hia 
implied authority, tô deviate for purposes of salvage, in departing 
îifoiii her dwn Voyage tb tôW the Colon to 6. flfeîe anchorage, and con- 
çéquentïy entitled the Pomona and her crew to a moderato sg,lvagé 
compensation. 

; By the accident to the -Colon she had become unseaworthy for 
navigation in those waters. If the' interôsts of commerce, of freight- 
ers, and of insurers ail "recuire that nô unnecessary risks be taken 
by a vessers continuance at sea in a disabléd aiûd unseaworthy condi- 
tion, [Padelford v. Bordman, 4 Mass. 554,) the saimé interests de- 
mand that encouragements be given, l?y,rew^rd8 to captain and crew, 
as in cases of strict salvage, to assist allvesselis so situated, whenever 
desired, into port or tô a safe anchorage, as truly as in cases of immé- 
diate and présent péril. And; whatever sums are allowed for the 
erutire service in such a case, it is obvions that ail extra compensa- 
tion, over and ahove an actual indeirinity to the salving vessel for the 
increased cost, expense, risk, and liabili.ty incurred through her dévi- 
ation to rendersueh- assistance, ought injustice to be shared between 
the ship and her company, upon the same prjïiciples on. which sal- 
vage is distributed, and not awarded to the vessel alone; and allsuch 
service should be tUerefore held and.treated as iu'the nature of sal- 
vage. ■'.•,'■... \ . :■ ..■' '■ .. 

■ The question remaitts ^whetlieir the libellatita,' being ôntitled to 
share in salvage compensation, hâve any claim upq'n tUe respondent 
Kerr for the moneys paid to him on account of the service render«d. 
The facts in relation to the pâyinent ôf the nioney' are the following : 
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On the twenty-seveiith of July, 1880, shortly af ter the arrivai of the Colon 
in New York, the respondents flled a libel against the Colon and her cargo, " in 
behalf of themselves and ail others entitled," claiming salvage compensation, 
but net stating the amount claimed. The vessel and cargo were attached, 
and bonds in the sum of $50,000 executed for her release. An answer was 
flled on September 7th by the Pacific Mail Steam-ship Company, as owner and 
claimant, which concluded by alleging that " the service rendered was only 
towage, and shonld not be ranked as salvage service of peculiar merit," and 
tendered $1,000 as " a just compenaation for the services rendered." Though the 
libel purported to be "in behalf pf ^1 others entitled," it didnot state the 
namjCS or the number of the, offlcers or crew, or make any other référence to 
them, or pray for any relief in their behalf. No other persons wère madé 
co-libellants, and there were no other actual parties to that suit. It does not 
appeax that any citation was published, nor that any of the offlcers or crew 
of the Pbmona, except the captain, who was one of the libellants, had any 
kiiowlédge of the suit or of the subséquent proceedings. 

On October 2, 1880, Mr. Kerr, the owner of the Pomona, and Mr. Houston, 
agent of the sjteam-ship company, ^greed upop^a submiasion of the claim to 
arbitration. The submission was oral, and the award, made on the same day, 
was also oral. Mr. Dennis, the arbitrator, was called as a witness in this 
action. From his testimony it appears that at the hearing before him Mr. 
Houston and Capt. G-rifEen were présent in behalf of the Colon, and Mr. Kerr 
and his agent, Mr. Wessels, of the Pomona ; that Capt. Malilman was not 
présent, nor thèse libellants, nor any other member of the offlcers or crew of 
the Pomona; that the questions submitted to the arbitrators were — "First, 
whether it was a salvage service ; second, as to compensation ; " that the parties 
présent " agieed to abide by his award, whatever it might be;" that Capt. 
Griffen made a statement of the condition of the vessel and her gênerai ex- 
posure, and submitted his private log; that Mr. Kerr and Mr. Wessels made 
a statement of what they had reeeived f rora Capt. Mahlman ; and " whether 
it was a salvage case" was pretty thoroughly diseussed. He says: "I 
made my award in thèse words : that I did not regard the services as any- 
thing more than in the nature of a towing service, and that I should consider 
$3,000 would be a very libéral amount for compensation, and my décision was 
to award $3,000 in f ull for the service ; the owner of the Colon to pay the légal 
expenses that had been incurred by the Pomona." He also testifled: 

" I did not intend, in the $3,000, to provide or inelude any compensation for 
any one other than the owner of the steam-ship Pomona. I did not consider 
the crew as entitled to any portion. That question was not raised, but it was 
considered in my mind. I regarded this exclusively as a towage service. It 
was compensation awarded to the owner of the vessel for the service. The 
gross freights usually earned by the Pomona, on a regular trip of 25 days, 
would be about $4,000. In awarding $3,000 I did not go on the basis of 
ordinary towage rates. I did not consider such services ordinary towage. I 
had regard to the position of the vessel, her capacity to make harbor herself, 
and the danger to which she might be exposed. In my judgment, compensa- 
tion for the diversion of such a vessel from her regular business for such ser- 
vice cannot be measured by the daily earnings of her regular business," 

The respective owners expressed themselves satisfled with this award, and 
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on October 4th the S3,000, with $25.75 for costs, were paid to the proctors of 
the libellants in the former action, and the foUowing receipt therefor was 
given «pon discontinuance of that action: 

[Title of cause.] "Received from the Pacific Mail Steam-ship Company 
tlie sutn of $8,025.75, the amount agreed upon in settlement o£ the above- 
enti tled action ; the fées of the offlcers of the courts to be paid by the claimants. 

''New York, Octaber 4, 1880. Jas. K. Hill. 

" AViNG & SiiouDY, Proctors for libellants." 

From thèse facts it appears unmistakably, by the very tarins of the 
award,— (1) That the olaim of salvage was disallowed, and that, by 
conséquence, ail claims of the crew upon the moneys awarded were 
excluded, and intended to be excluded ; (2) that the award of |3,000 
was made to the sole use of Kerr, as owner of the vessel, and as com- 
pensation for a towage service only, and not for salvage; (3) that 
the allowanee of $3,000 was made upon the basis of this lower grade 
of service as towage, and not upon the more remunerative basis of 
salvage ; (4) it also appears that the terms and intent of the award 
were made known to the parties to it, that they acquiesced in it, and 
that the moneys in question were paid to Kerr in exécution of it.- 

A settlement thus made is binding upon the parties to it. Neither 
side, as against the other, can afterwards legally or equitably assert 
any claims at variance with its intent or légal effect. ïhough the 
service rendered might be subsequently adjudged to be a salvage s'erv- 
ice, in proceedings by other persons interested, Kerr could claim no 
benefit from any share in the compensation that would hâve been 
awarded to him as owner, though it might be much larger than that 
received in his settlement; uor could the owners of the Colon claim 
any protection or indemnity from Kerr against the claims of any other 
persons not bound by the award and settlement. Nor can the court 
vary the amount of compensation awarded; but, as it was made 
upon the basis of a towage service only, it must be presumed to hâve 
been much less than would hâve been awarded to Kerr upon the 
basis of a salvage compensation. The Emily B. Souder, 15 Blatchf. 
185. 

As this court cannot directly set aside or vary the terms of the 
award and settlement, so it cannot do so indirectly at the suit of 
others by compelling Kerr to share with them the money which was 
paid to him for his own separate interest as owner, unless others 
hâve a clear légal right in the fund, and no other légal remedy ex- 
ists. For if they still hâve other adéquate remedy against the Colon 
for their compensation, the right of Kqrr to the f uU benefit of the settle- 
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ment made by him would require them first to resort to thât tneana 
oï payment before eoming upon the fund designed for Kerr's own 
beuefit. . I cannot perceive any ground of légal right in the libellants 
to share in the money paid to Kejr. No part of it was paid to their 
aëe or for their benefit. The basis of the award was a towage serv- 
ice merely, in which they had no légal interest. Whatever éléments 
of.salvage there were, according to the judgment of this court, in the 
actual service rendered, must be deemed, under the express terms of 
the award, to hâve beëii exclùdèd and disregarded. The statementin 
the award that the sum allowed was "in full for the entire service, " 
is eontrdlled by the other statement that only a towage service and 
not a salVage service was allowed for. The sum given wàs awarded 
in full for a towage service, and that ônly. It was not in full for a 
salvage service, for' thfit claim was disallowed. And while Kerr i» 
bouiid by the finding that the service was a towage service only, 
other parties not bound cannot chargé him, contrary to the fact, with 
having reeeivedthe money as full salvage compensation, when it was 
awarded tô and recfeived by him simply as towage, and for his own 
exclusive use. 

The libellante, moreover, hâve an ample remedy against the Colon. 
Their rights are unimpaired by the award and settlement in the for- 
riier suit. They are in ilO dégree bound thereby. The rights of co- 
salvors are not joint but several. The captain and owner hâve no 
authority to receive pa3Tnënt in behalf of other co-salvors, much less 
to submit their claims to arbitration or compromise. The Britain, 
1 W. Kôb. 40; The Sarah Jane, 2 W. Eob. 110; 2 Pars. Ship. & 
Adm. book 2, c. 8, § 1. But in this case the libellants were not par- 
ties to the former suit, nor to the arbitration, award, or settlement; 
they had no notice of the proeeedings, and were not legally repre- 
sented; and, considering that "the question of their right was not 
raised," as the arbitrator testifies, it is scarcely crédible that the 
owners of thé Colon supposed that their settlement with Mr. Kerr waa 
not at the risk of any future claims against the Colon for salvage by 
the officers and crew of thé Pomona. 

In the adjudged cases in which contribution to the crew haa been 
requiredoutof moneys paid to the Owner, the décisions hâve been based 
upon the ground that it appeared unmistakably that the money was 
in payment of the whole service as salvage, and received in behalf of 
ait interested. In Eojf v. TFass, 2 Sawy. .538, the bill rendered and 
paid was, "The Astoria and owners, Dr., to salvage services, $5,000." 
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Judge Sawyer, in affirtning the décision below, says: "I am satisfiëd 
this c)^im covered the entire salvage services. * ♦ * Nothing 
indicates any intention to limit the Qlaim;to thât part of the compen- 
sation due to the owners of the vessel as separate claimants." In 
Studley T. Baker, 'i Low. 305, it "appeared plainly" that $1,540 of 
the bill paid to the owners was for salvage services; and, on pay- 
ment, the oi^ners gave a receipt for the "owners, masters.and crew." 
Judge Lowell says : "The compensation was such as to indicate beyond 
mistake that it was understpod to be for salvage service, and perfectly 
plain that it was the interest of both parties to adjust the compensa- 
tion for the whole salvage service." And in The Centurion, Ware, 
477, the same substantial façts appeared. 

In the présent case it is equally plain that the opposite was in- 
tended by the award, and by the settlement and payment made in 
pursuance of it. Had the award been made in this case as the 
«ntire compensation for a salvage service, the libellants, upon the 
cases cited, would hâve been entitled to contribution. So, also, if a 
price had been originally fixed for the service, whatever its character 
might be, and the question submitted to the arbitrator had beèn 
merely whether it were a towage or a salvage service, and he had 
held it a towage service merely, upon which the whole sum stipu- 
lated had been paid to Kerr, I should hâve had no hésitation in 
adjudging contribution in such an action as this ; for, in that case, 
the arbitra tor's erroneous décision as to the légal character of the 
service rendered could not hâve had any influence in fixing the 
amount to be paid for the service. The owner, by his receipt of the 
■whole stipulated price, would in that case hâve become possessed of 
the fund appropriated to its entire payment, and the libellants, not 
being bound by the award, could, at their option, hâve foUowed the 
fund as held by intendment of law in part for their beuefit. 

It is claimed by the libellants that, inasmuch as Kerr received this 
money in a suit brought by him "in behalf of ail entitled" for a sal- 
y&g& compensation, he is estopped from denying that it was received 
by him as salvage, and for the benefit of ail. I do not perçoive how 
this -proposition can be sustained. There is no sueh relation between 
a salving owner libellant and other co-salvors, not actual parties, as 
legally precludes the former from showing the ternis of a settlement 
made by him on his own account, or from retaining the moneys 
intended to be paid to his own use. It could not be claimed that any 
such estoppel would apply to a decree of the court in such a suit 
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adjudging tbe owner's compensation alone, and not providing for the 
officers or crew; nor could it be claimed that the latter eould in such 
a case demand contribution frona the owner instead of proceeding 
upon their own libel. An award and settlement thereon of the own- 
er's separate interest are equally effectuai ; and as no action or inac- 
tion of the libellants was induced by the former suit, and their rem- 
édies remain unimpaired, I do not perceive any ground for the claim 
of estoppel. The mère filing of a libel "in behalf of ail entitled" does 
not increase the owner's légal authority, or of itself create any trust 
for other co-salTors, nor impose any additional obligations on the 
libellant in their behalf; it does not make others actual parties to the 
suit, nor prevent their filing supplementary libels of their own. If 
they désire, they may be allowed to come in on pétition; but if they 
do not do 80, and the court should, from any cause, bave entered a 
decree for the separate interest of some and not of ail the co-salvors, 
the others mny still assert their separate remédies. Tlie Aletheià, 13 
Weekly Eep. 279. To avoid multiplicity of actions the better prac- 
tice is for ail co-salvors to join in one action, (The Boston, 1 Sumn. 328 ; 
The Edward Howard, Newby, 522 ;) and thé court would doubtless 
withhold costs in ail unnecessary proceedings. And in a libel by one 
co-salvor it usually, for its own convenience as well as for the eonven- 
ienoe of others, enters a decree making provision for ail. But this 
does not affect the several ând independent légal rights of co-salvors 
among themselves, -or their right to make separate settlements of 
their own interests after suit commenced, though nominally for the 
benefit of ail others interested, so long as no others hâve beéome 
actual parties. 

Such is the established rule in equity. In suits for the adminis- 
tration of assets it is not uncommon for several actions to be brought 
by différent creditors, ail for the same common object, and each for 
the benefit of ail others interested. Thèse may ail proeeed until a 
hearing in some one of them, when a decree will be made for the ben- 
efit of ail. Until decree every such suit is entirely in the control of 
the actual parties to it, and may be settled at their own pleasure, 
without référence to others. Ross v. Crary, 1 Paige, 416; Handford 
V. Storie, 2 Sim. & S. 196; Pemberton v. Topham, 1 Beav. 316; Pax- 
ton\. Douglas, 8 Yes. 520; Story, Eq. PI. §§ 98-103; Goody. Blewiit, 
13 Ves. 397; 19 Ves. 336; Hallett v. Hallett, 2 Paige, 19. 

In Handford v. Storie, 2 Sim. & S. 196, a claim for contribution 
was made upon the précise grounds urged in this case, and overruled 
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for the reasons above stated. And similarly in admîralty, until 
decree, or until other co-salvors bave been bronght in as actual 
parties, I cannot doubt tbat the same unrestrained liberty of separate 
settlement exista, though the libel is nominally in behalf of ail inter- 
ested, and that any such settlement, fairly made, must be upheld 
according to the intention of the parties to it, without any responsi- 
bility over for the moneys received in the settlement to others who 
were not parties to it, and were not bound by it, nor intended to be 
benefited by it. 

The arbitrator in this case having excluded the claim to salvage, 
nothing remained to be compensated but the owner's individual 
claim for towage, and for this only the money was awarded and 
paid. Although the libel was filed for a larger compensation as 
salvage, in which others might share, the settlement was for the 
sm aller and separate interest of the owner for towage. And it was 
none the less so by reason of the arbitrator's error, if it was error, as 
I hâve held, that no others had any claim to compensation for the 
service stated in the libel. This error, and the settlement based upon 
it, cannot, by presumption of law, bave worked any injury to the 
owners of the Colon, because, upon the'lower basis of compensation 
adopted by the arbitrator, the award to the owner is, by presumption 
of law, lower than his share would bave been in an award of salvage 
compensation. If the award was, as now claimed, excessive in 
amount on the basis adopted, concerning which I express no opinion, 
that was one of the risks of the arbitration, and the court cannot cor- 
,rectit. 

The money in question having, therefore, been paid for the own- 
er's separate interest, and to his own exclusive use, and the amount 
paid having been adjusted upon that basis, I find no grounds for any 
légal or équitable daim upon it by the libellants, and the libel must, 
therefore, be dismissed, with costs. 
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The Robert Gaskin 
{District Court, E. D. Miehigan. January 31, 1881.) 

1. Admtbalty — Lâches. 

Where libellant sufCered over six years to elapse before flling his Iibel,_the ves- 
sel having been within the district several times, and it appearing, further, thàt 
she had been sold to a bonafide purchaser having no knowledge of the claim, il 
was held he could not recover, notwithslaiiding the fact that the libel was flled 
before the sale took place. 

2. Bame— Notice. 

The flling of a libel, and the issue of an attachment, without seizure of the 
vessel, is not conatructive notice of the pendency of the suit. 

In Admiralty. 

This was a libel for towing the barge Eobert Gaskin from Bay City to Late 
Erie, August 12, 1873; amount clalmed, $150; defence, stale claim. The.tes- 
timony sliowed that the présent owners bought the Gaskin, which was a for- 
elgn vessel, March 12, 1880, for a valuable considération, and without notice 
of libellant's claim. At the time the services were rendered she was owned 
in Kingston, Ontario, and was generally engaged in the Canadian trade. In 
1874 she made three trips to Sault St. Marie, remaining each time five or six 
days. Upon returning from one of thèse trips, she lay at Port Huron 12 
hours, discharging cargo. In 1875 she waa in Miehigan four times, and upon 
one trip lay in Détroit river, opposite the city, for several hours. In 1876 she 
was again at Bay City, where libellants resided. They visited her hère ; made 
a demand upon the master for the payment of their Mil. They were content, 
however, with promises, and made no efforts to collect by légal proceedings. 
The barge was in Miehigan three times in 1877, and once in 1878, but this 
fact was not known to the libellants. In 1879 she was again in this neigh- 
borhood, and lay off Détroit for about 18 hours. The bill appears to hâve 
been sent to the marshal at this place, with instructions to collect, in the 
spring of 1877, but no libel was flled until October 17, 1879, when an attach- 
ment was issued and kept alive by renewals until June 23, 1880, when she 
was seized. This was three months after she had been sold, and eight months 
after the libel was flled and the first attachment issued. 

J. W. Finney for libellant. 

Wm. A. Moore, for claimant. 

Brown, D. J. In this case six years and three months elapsed 
from the time the service was rendered to the day the libel was filed. 
No excuse is shown for the delay. In The Hercules, 1 Brown, Adm. 
659., I had occasion to hold that the libel should be filed during the 
current season of navigation, or as early the following season as it 
was probable the vessel could be seized. The testimony does not 
show such an absence from thèse waters as precluded the necessity 
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of diligence. I fiée ilo reason to doubt thàt, if an att'aôhnient had 
been promptly takètt-oUtin the springof 18Ti,ihe vesSelwould bave 
been seized befoîrè the close of lidVîgation. In 1876 sbe yisited Bay 
City, and libellant there demanded bis bill. Then, certaiuly, if not 
before, it was'his duty to 'aet. It is true be might not bave been 
able to seize ber befOïe leaving Bay City, but if bebad forwarded bis 
claim at once to Detfoit, an attàcbmënt migbt bave been issued, and 
tbe brig seized dri lier down trip'.' ' 

It is insisted.howevèr, tbat the fact that tbe libel was filed before 
the Sale was made to' tbe presèûï o'w'ners is sufEcieni évidence of 
diligence. It is Bfot pesrceived how the owners are placed ih any bet- 
ter piosition b;f this fact than tbey would bave been if tbe libel had 
been' filed after thé ôialô. Tbe fact that thé libel was filed five montbs 
before the sale, cari ônïy be niatërîal upoû thè theory that tbe filing 
of the libel and the isènirig oif thé' attachirient were constractive notice 
éî flàie pendency of the suit. There isno-dôubt that in cases affect- 
ing real property the commencement of a suit is constructive notice 
of tixe pendente lite. Wade, Law of Notice, e. 2, § 5; County of War- 
rerii.Mariiy, 97 TJ. 8:107. 

It is dûubtful, to say the least, whether the commencement of a 
suit to enfonce a lien lipori a vessel is such a suit as is within the 
contemplation of this rule. But, waiving this question, it is quite 
évident that the suit was not commenced at the time the sale was 
made in such a way as to bind honajide purchasers of the property, 
without actual notice. For the purpose of ascertaining whether a suit 
is brought within the statutory limitation, the suit is generally held 
to be commenced from the date the process is issued and placed in 
the hands of an ofScer for service; but in otber cases, where tbe 
question as to the validity of a purcbase dépends upon whether the 
property purchased is the subject of litigation at the time, the suit 
will not be regarded as pending until the service of original process, 
whether the same is personally served upon tbe défendant, ôr by any 
method prescribed by statute as a substitute for personal service. 
Wade, Law of Notice, § 348. 

Now, as it is clear in this case that the process was not served 
upon the vessel until three months after the sale, the suit cannot 
be regarded as baving been lîommenced until that time. The créditer 
of a vessel is bound, as against a honafide purcbaser, to use due dil- 
igence ; and I know of notbing but the continued absence of the ves- 
sel from the reach of process which will excuse him. He bas no 
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right to wait and speculate upon the chance of the vessel being sold. 
In tliis case it made no différence tp the vendee whether the libel was 
filed before or after hia purchase, so long as he had no actual notice 
of the claim. 

In The City of Tawas, 8 Cent. Law J. 191, I l.ad occasion to ob- 
serve that claims are not pronounced stale upon the sole ground of 
estoppel. In this case the claim of a material-man accrued shortly 
before the mortgage was given, and it was insisted that although the 
libellant waited for a considérable time before filing his libel, the 
claim had not become stale as against the mortgagee, as it was not 
stale when the mortgage was given, and there having been jio change 
in the relative situation of the parties up to the time of filing the 
libel, the mortgagee had not been injured by the delay. I felt obligea 
to hold, however, that the créditer was bound to use due diligence 
himself, and that the court could not enter into nice inquiries as to 
how far the subséquent purchaser had been damnified by his failure 
to proceed immediately. 

If libellants had taken ont their attachment in the spring of 1874, 
and kept it alive by repeated renewals, I would hâve enforced the 
claim even at this late date ; but after being guilty of such inexcusa- 
ble lâches, he canuot be heard to say that he filed the libel before the 
sale was made. 
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Pope and anotlier v. Pillbt. 
{Uireuit Court, E. D. Missouri. October 3, 1881.) 

I. COSTRACT OB' SaIB CoNSTBtTBD— Lex LoCI CONTBACTUS — EviDEKCB, InADMIS- 
SIBII.ITT OP PaROL, TO ADD TO A WaiTTEN CONTKACT— BUBDEN OP PbOOP 

— BxPBET Testimoht — Measurb OP Damages. 

Where a contract of sale was entered into in Bt. Louis, whereby the vendors 
agreed to ship the vendee 500 tons of " No. 1 Bhott's Scotch pig-iron * * « 
from Glasgow, as soon as possible," and deliver it to him in bond at New Or- 
léans, for |26 per ton ; and they shipped that amount of iron from Leith, and 
tendered it to the vendee, who refused to accept it, and the vendors thereupon 
had it sold by a broker for ail it would bring, and sued the vendee for dam- 
ages, — hdd, 

(1) That the burden of proof was upon the ♦•endors to show that they had 
fuUy complied with the terme of the contract on their part. 

(2) That the fact that the iron was shipped from Leith instead of Glasgow 
was immaterial. 

(3) That it was necessary for the vendors to show a compliance with the con- 
tract as to time of shipment, but that " shipment * * * as soon as possi- 
ble " meant as soon as possible by any ordinary mode of transportation. 

(4) That paroi évidence was inadmissible to show that, by the custom of mer- 
chants, shipment should be by sail, unless it is specifled that it shall be bj 
steam. 

(5) That the term "No. 1 Shott's Scotch pig-iron," as used in said contract, 
should be understood as having the meaning usually given it by persons en- 
gagea in the iron trade in St. Louis. 

(6) That évidence was inadmissible to show what, in the opinion of mer- 
chants and business men in Glasgow, the contract means. 

(7) That the vendors could not recover unless they proved a tender of iron 
of the quality called for by the contract. 

(8) That the only persons who were compétent to testify as experts concern- 
ing the quality of the iron were those who had given the subject of manufac- 
turing and testing iron spécial attention, and had expérience in the art, and had 
examined the iron in question. 

(9) That évidence of the manner in which "No. 1 Shott's Scotch pig-iron" 
is examined and marked at the foundry, was inadmissible for the purpose of 
showing the quality of the iron tendered. 

(10) That in case the vendors showed a compliance on their part with the 
terms of the contract, and a refusai on the part of the vendee to accept the 
iron, the measure of damages would be the différence between the contrdct 
priée, together with interest thereon from the date of the tender, and the price 
for which the iron was sold, less the ordinary and usual commission paid 
brokers for negotiating such sales. 

McCrary, C. J., in ruling upon objections to portions of dépositions 
ojfered in évidence by the plaintiffs, said : 

I hâve considered the objections to certain portions of the déposi- 
tions of witnesses sworn on behalf of plaintififs, and my conclusions 
may be stated generally as f ollows : 
v.9,no.2— 5 
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1. As to shipment "from Glasgow." This is not a condition pré- 
cèdent. If in anywise material it would be an indépendant covenant, 
not going to the whole considération, and for a breach of which an 
action for damages would lie. But, in my judgment, it is not mate- 
rial. The purpose for whicb défendant made the contract was to 
secure, as soon as possible, a given quantity of a given quality of 
iron. 

Whether the vessel carryiûg it should départ from Glasgow or 
Leith was immaterial. 

2. Shipment "as soon as possible" is a natural and important 
provision of the contract. It required shipment a3 soon as possible 
by any of the ordinary modes of transportation. Paroi testimony is 
not admissible to vary the language so that it may read "as soon as 
possible by sait." 

Proof of a custom of merchants to ship by sail, unless specifically 
directed to ship by steam, is not admissible, nor can the plaintiffs be 
permitted to show by paroi what, in the opinion of merchants and 
business meh in Glasgow, the contract means. 

3. The quality of the iron cannot be shown by proof of a custom of 
the foundry as to examining and marking. 

It must be shown by the testimony of compétent judges who hâve 
examined it. To be compétent to testify as an expert upou this Bub- 
ject a witness must show that he is skilled in the business of manu- 
facturing iron. 

A clerk or book-keeper, although he may bave been long employed 
in an iron foundry, and may hâve seen the business conducted, is not 
compétent to testify as an expert unless he shows by bis testimony 
that he bas given the subject of examining and testing iron spécial 
attention and study, and bas had expérience in that art. 

If it appears that he relies upon the décision of others, or upon the 
marks on the iron, he is not an expert. Accordingly, the testimony 
of Lindsey, in so far as he gives his opinion as to the quality of the 
iron, or testifies as to the customary mode of determining the quality, 
is excluded. 

In accordance with thèse conclusions I hâve passed upon the sev- 
eral objections to testimony, and hâve marked them "sustained" or 
"overruled." 

McCbarx, C. J., subsequently charged the jury as follows: 

Gentlemen of the jury : The counsel, in order to bring this case to 
a conclusion to-day, hâve eonsented that it may be submitted to you 
without oral argument on the charge which the court shall give you. 
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Plaintîffs sue the défendant upon a written contract, and allège 
that the défendant has failed to comply with his obligations as 
expressed in that contract. The contract is very brief, and is in the 
foUowing words : 

"SALE MEMOEAÎTDUM. 

"St. Louis, February 20, 1880. 
"Thomas J. Pope & BrotJier, New York: Hâve sold for your account to 
Mr. O. B. Pilley, in St. Louis, 500 tons TSo. 1 Shott'8 Scotch pig-iron, at $26 
per ton, cash, in bond at New Orléans; shipment from Glasgow as soon as 
possible; delivery and sale subject to océan risks. 

" Tours, truly, Millard «Sfc Combs." 

Thîs is the contract. The allégation of the plaintiffs hère is that, 
in pursuance of that contract, they caused to be shipped the iron 
mentioned in that contract, of the quality described, and within the 
time required, which iron -v^as, they allège, delivered in New Orléans 
in bond, in accordance with the agreement, and tendered to the 
défendants, who refused to take it. 

There is no dispute about someof the questions which are involved 
in this case. The exécution of this contract is admitted. The ship- 
ment of 500 tous of iron from Leith to New Orléans is admitted^ 
The tender of this iron to the défendant is admitted, and his refusai 
to accept is admitted. 

The principal controversy arises upon the question whether plain- 
tifs themselves hâve fuUy complied with the terms of their agree- 
ment, and that is the question for you to détermine upon the facts in 
the case, in accordance with the law as the court will give it to you. 
I say to you, however, as preliminary to that, that if it appears from 
the proof, to your satisfaction, that plaintiffs did comply with the 
contract on their part, and that the défendant refused to take the 
iron after the plaintiffs had bo complied, then it was the privilège 
and the right of the plaintiffs to sell the iron in the market for the 
best priée it would bring, and to charge the défendant with the différ- 
ence between what it brought in the market and the price which he 
was to pay for it. 

I believe there is no dispute, either, as to the price the iron brought. 
It was sold, I think, according to the testimony, at $15 per ton. The 
price named in this contract was $26 per ton ; so if you find that the 
plaintiffs did comply with their part of this agreement, in ail its 
material provisions, and that, notwithstanding that compliance, 
défendant failed to accept the iron when it was tendered to him; 
your verdict would be for the plaintiffs, and the amount of your verdict 
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would be the différence between the price at whicb the iron was sold, 
to-wit, $15 per ton, and the contract price, $26 per ton; also, in 
addition to that, the reasonable expenses of the resale, which would 
be the ordinary and usual commission of the broker, not necessarily 
the sum that was agreed on between the broker and thèse plaintiffs, 
because that would not bind the défendant, but the ordinary and 
usual commission would be ail that could be recovered. 

Mr. Hitchcock. There is no dispute about that ; I will say 2^ per 
cent. 

Jvdge McCrary. Which would be, according to the testimony hère, 
2^ per cent, on the amount of the sale; so your inquiry hère, gentle- 
men, must be simply into the question of whether thèse plaintiffs 
complied with the contract upon which this suit is brought. 

One of the provisions of the contract is that the iron was to be 
ehipped from Glasgow, and I instruct you, as a matter of law, that 
that is not a material provision of the contract so far as this contro- 
versy is concerned. The purpose of the contract was the sale, by the 
plaintiff to the défendant, of a certain quality of iron, to be delivered 
in a certain time, at a certain place, and the fact that it was shipped 
from Leith instead of Glasgow is not material to the rights of the 
parties in this case if the other provisions of the contract were ail 
complied with ; so that that provision of the contract need give you 
no trouble. It is agreed hère, and not questioned, that the iron was 
shipped from Leith instead of Glasgow. 

Another provision of the contract is that the iron should be shipped 
as soon as possible, and upon this there has been some controversy, 
and it will be for you to décide whether, under the évidence, the iron 
was shipped by the parties in Scotland, who acted on behalf of thèse 
plaintiiïs, as soon as possible after the order was received. 

The meaning of that clause of the contract is that thèse parties 
were to use ail reasonable diligence to ship as soon as possible. The 
time in such a case is of course important, and it was especially 
important in this case, because the parties saw fit, in their contract, 
to say that the iron should be shipped as soon as possible ; but, if it 
was shipped by the first conveyance that could be had, and due dili- 
gence was used, then- that part of the contract has been complied 
with. 

The main controversy is, as you hâve already seen in the course of 
the testimony, as to whether the iron which was shipped to New 
Orléans and tendered to the défendant was of the quality designated 
and described in the contract, to-wit, No. 1 Shott's Scotch pig-irou. 
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Those are the words, gentlemen, which are used in the trade, which 
are peouliar to the business of the iron merchant. They are not 
words the meaning of which persons would ordinarily understand. 
Men.who hâve no knowledge of the business of an iron merchant, or 
of the manufacture and sale of iron, would not be able to détermine 
the question of what is meant by No. 1 Shott's Scotch pig-iron. 
Hence it is that the court has allowed testimony to be offered to you 
as to the understanding of iron merchants upon this subject as to 
the meaning that attaches to thèse words when they are used in the 
trade by dealers in iron. 

This con tract, as you observe, was executed in St. Louis, and I 
charge you that it must be understood to hâve referred to the term 
hère. It must be understood that the parties used thèse words with 
the meaning that they hâve among iron merchants in this city, and 
you hâve had a good deal of testimony from the witnesses on both 
sides as to what is meant by those words — as to what quality of iron 
is described by those terms. I do not propose to go into recapitula- 
tion of the testimony, such as lias been given to you, but I say to you 
that it is for you to détermine from this testimony what those words 
do mean, as they are understood by iron merchants in St. Louis, and 
when you hâve determined that question then you are to înquire and 
décide whether the iron which was tendered to the défendant came 
up to and filled the requirement of such description. 

If you find that the iron which was tendered was not within this 
définition, No, 1 Shott's Scotch pig-iron, then it does not follow the 
contract, and the plaintiffs cannot recover. But, on the other hand, 
if you find from the évidence that the iron was of the description 
named in the contract, as understood by the merchants hère, where 
the contract was made, then the plaintilï has fulâlled that part of the 
contract, and is entitled to recover, if you find that he has fulfilled 
the other portions of the contract, 

You hâve before you, gentlemen, the testimony of a great number 
of experts on this subject. It would take a great deal of time, and 
be to no purpose, for me to enter into a discussion of the testimony 
itself. It is for you to take it ail and consider it fairly and dispas- 
sionately, and détermine from it whether the contract in this respect 
has been complied with or not. Ail that I need to say to you, as a 
matter of law, is that the burden is on the plaintilï to show that he 
has complied with the contract, not only with regard to the time of 
the shipment, but with respect to the quality of the iron which was 
abipped and tendered to the défendant. 
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The counsel hâve suggested some instructions, gentlemen, which I, 
probably, hâve anticipated in part, but I will refer to them. And 
first, on behalf of the plaintiff, I was asked to say to you as follows: 

"The jury is instructed tliat the words, 'as soon as possible,' uscd in this 
contract, are to be hère construed in the ordinary, reasonable sensé in which 
such expressions are used in business. They are to be understood in the light 
of ail the circumstances under which the contract was made, and with référ- 
ence to the course of trade in shipping iron from Glasgow." 

This clause did not make it obligatory upon the plaintiffs to do 
everything which was possible as a physical act, if such act lay beyond 
what shippers of iron might reasonably be expeeted to do. 

So far as the obligation of this clause of the contract is concerned 
it is sufficient if the jury find that plaintiffs diligently made every 
reasonable effort, in the usual course of commerce, to effect the prompt 
shipment of the iron. 

That, I think, is a correct statement of the ruie, and substantially 
what I hâve already stated to you. Plaintiffs also request me to say 
to you as follows : 

" The court instructs the jury that, under the contract sued upon, 't was the 
right, if not the duty, of the plaintiffs to cause the iron designated therein to 
be shipped to New Orléans as soon after the contract was made as they could 
do 80 by exercising ail proper and reasonable diligence and judgment. 

" If the jury find that it was impossible for plaintiffs to obtain a vessel from 
Glasgow, and that it was practicable to obtain oue from Leith, and that ship- 
ment from Leith was a more expéditions way of gétting the iron to New 
Orléans than waiting for a vessel from Glasgow would hâve been, then plain- 
tiffs were justified in shipping the iron from Leith instead of Glasgow." 

That is given as requested. 

The defendant's counsel requests the court to instruct as follows : 

" The jury are instructed that the contract sued on was an entire contract 
for the entire quantity of 500 tons of pig-iron of the description and grade 
mentioned in the contract, and the défendant was not bound to receive any of 
said iron unless the entire quantity so contracted for did in fact answer to the 
description called for by the contract." 

Of course, gentlemen, under this contract the défendant was not 
bound to accept any part of the 500 tons unless the whole was tend- 
ered him. I do not, myself, remember any testimony tending to 
show that a smaller part was tendered. 

Mr. Hitchcock. No, there is no dispute as to that; it is not as to 
how much was tendered. 

Jvclge McCrary. Yery well, sir ; I say that is a correct rule, at ail 
events. I say, furthermore, at the request of défendants: 
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"It fe Incnmbent npon the plaîntiffs lu thls cause, before the jury can flnd 
that the plaintififs did fulfil the conditions of sald contract on their part, to 
prove to the satisfaction of the Jury not only that a part of the 500 tons 
alleged to hâve been tendered to the défendant by them under this contract 
was of the description contracted for, but that the whole of sald 500 tons was 
of that description. Under the contract sued on it was not incumbent upon 
the défendant to recelve any less quantlty than 500 tons of the description 
contracted for, and It la incumbait on the plaîntiffs, before they can recover 
for any part of the Iron claimed to hâve been tendered by them to défendant, 
to prove that the whole of sald quantlty so tendered by them was of the 
description contracted for." 

I give you that instruction, gentlemen, with this qualification, of 
course: it is not necessary that they should prove that every indi- 
vidual pig was alike. It is necessary that they should show that the 
lot, as a lot, came up to the description given in the contract. 

It is a question of fact for tiie jury to détermine upon the évidence 
before them, and under the instructions of the court, what descrip- 
tion of iron the parties to the contract sued on meant by the term in 
the contract, viz.. No. 1 Shott's Scotch pig-iron. The contract hav- 
ing been made in St. Louis, Missouri, any local or peculiar terms, or 
terras peculiar to the iron trade, which may be found in said contract, 
are to be understood as having whatever meaning was usually given 
to such terms by persons engaged in the iron trade in that city. 

Evidence has been întroduced teoding to show what is the meaning 
of that phrase, according to the usages of that trade in this market, 
and it is for the jury to consider and find upon that évidence what 
was the meaning of those words, viz., "No. 1 Shott's Scotch pig-iron," 
as understood by persons engaged in the iron trade in St. Louis. If 
the jury shall believe from the évidence before them that, according 
to the 'usages df persons dealing in and using pig-iron in St. Louis, 
the words "No. 1 Shott's Scotch pig-iron" were understood by such 
persons to mean pig-iron made in Scotland, Shott's furnace, and of 
such grade as should correspond to the grade of Scotch pig-iron 
commonly described or recognized in this market as No, 1, then the 
jury cannot find that the plaintiffs fulfiUed their part of the contract 
sued on, unless the jury shall be satisfied, from the whole évidence 
before them, that the 500 tons of iron which was ofïered by the plain- 
tiffs to the défendant on or about the twenty-sixth of May, 1880, was 
iron made at Shott's furnace in Scotland, and did correspond, as to 
the grade thereof, with the grade of pig-iron usually known in this 
market as No. 1 when applied to Scotch pig-iron. 

If the jury shall find from the évidence, according to the usage of 
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this market, the description of No. 1 Shott's Scotch pig-iron was 
understood by persons dealing in and using pig-iron as a description 
of iron such as is last mentioned, and that plaintiffs hâve failed to 
prove to the satisfaction of the jury that said 500 tons so oiïered to 
the défendant by them did, in fact, correspond with that description, 
then the jury should find for the défendant in this case. 

That is, gentlemen, only to repeat in substance what I hâve said 
to you, that you are to détermine from the évidence in this case what 
quality of iron was called for by that description as understood by 
iron merchants in St. Louis, where the contract was made, and then 
you are to inquire and détermine whether that quality of iron was 
tendered to the défendant. If you should find for the plaintiffs, gen- 
tlemen, your verdict will be for the différence between the contract 
price of the iron and the price for which it was sold, less the costs of 
the sale, and interest at 6 per cent, from the date of the tender, as 
shown by the évidence. 

If you find for the défendant the form of vour verdict will be, "We, 
the jury, find for défendant." 



MoRAN V. The Citv op Elizabëth. 

{Circuit Court, D. New Jersey. July 26, 1881.) 

1. Municipal Cobporation — Judgments — Mandamus. 

The statnte of a state provided, amoug other things, that when upon the 
recovery of a judgment against a municipal corporation and the levy of an 
exécution thereunder sufBcient property is not f ound to satisfy the same, a 
copy of such process shall be served on the coUector and assessor, who 
shall then make an assessment and levy the required amount. Held that a 
wrlt of mandamua, commanding the clty councll to provide for the pay- 
ment of the judgment, will not be granted in the absence of proof that the 
requirements of the statute hâve been complied wlth. 

MandamU'S. 

NixoN, D. J. The above-named plaintiff, having recovered two 
judgments against the city of Elizabeth, — one, on the first of April 
last, for $4,334.86, and the other, on the seventh of April, for 
$2,079.23, hesides costs of suit, — duly issued exécutions on the said 
judgments and placed them in the hands of the marshal, who has 
returned the same, with the indorsement that there is no property of 
the défendant corporation within the state whereon to levy, sufiicient 
to satisfy the said exécutions. He now applies to the court for the 
writ of alternative mandamus, commanding the city council of the 
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city to meet forthwith and adopt measures for levying and collecting 
a tax for the amounts respectively due upon the judgments, with 
interest and costs, or to show cause at the next term of the court why 
the same has not been donc. 

The counsel for the city resists the application on the ground that, 
under the act of the législature of the state of New Jersey, approved 
March 27, 1878, entitled "A supplément to an act entitled 'An act 
respecting exécutions,' " the city council had no concem in levying 
and assessing taxes for the payment of judgments and exécutions 
against the city; but that the plaintiff must pursue the course 
marked out by the above-quoted stâtute. 

It appears by the pleadings in the two causes that the judgments 
were obtained on interest coupons which had matured, and which 
had been attached to certain bonds of the city of Elizabeth, issued 
on the first of April, 1875. The plaintiff became the owner of the 
bonds for value before March 1, 1879, and is entitled to the same 
remédies for the collection of the principal as existed at the date of 
purchase. See Const. of N. J. § 7, art. 3. 

The act of March 27, 1878, provides— 

"That when any exécution shall be issued against • • * a municipal 
corporation of tlils state, by any court authorlzed to issue the same, upôn àny 
judgment against • • • gueh municipal corporation, whether upon a 
judgment reeoTered before the passage of thls act or subséquent thereto, and 
there shall be no property belonging to such • • • municipal corporation 
sufficient to satisfy the same whereon to levy, then the officer authorlzed to 
exécute such process shall serve a copy of the same, not only on the collecter 
of • • • such municipal corporation, as is now reguired by law, but also 
upôh the assessor thereof, who is by law required to assess the taxes In and 
for such • « * municipal corporation ; and upon the receipt of such copy 
of exécution, it shall be the duty of such assessor to assess and levy, in addition 
to the regular taxes, the amount due upon the said exécution, with interest to 
the time when the same shall be paid to the offlcer servlng such process, upon 
ail the property wlthin such » * • municipal corporation; and this tax 
shall be asseSsed and collected at the same time and in the same manner, and 
under the same conditions, restrictions, and régulations, as taxes for other 
purposes are required to be assessed and collected in such ♦ • * munici- 
pal corporation, and when collected shall be pald over to the oflScer serving 
the said process." 

The act is hroad enough, in its terms, to apply to the courts of the 
United States in the district of New Jersey, and I hâve no doubt that 
suitors in thèse courts are entitled to the benefit of its provisions. 
Thèse pending cases are proceedings at law, and sections 914-916 
of the Revised Statutes of the United States enact — 
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"That tlie practice, pleadings, and forms and modes of proceeding in civil 
causes, in the circuit and district courts, shall conform, as near as may be, to 
tlie practice, pleadings, and forms and modes of proceeding existing at ths 
time, in like causes, in the courts of record of the state within which such 
circuit and district courts are held ; and that in common-law causes the plain- 
tiff shall be entitled to similar remédies, by attachment or other process, or 
by exécution or otherwise, against the property of the défendant, which are 
provided by the laws of the state in which such courts are held for the courts 
thereof." 

Whether the said act is a cumulative remedy or not, it is certainly 
a simple and effieacious one for ail persons having unsatisfied exécu- 
tions against towns, townships, boroughs, or other municipal corpo- 
rations. 

When the plaintif? shall file proof that he has caused the marshal 
to serve copies of the said exécutions upon the assessors and collect- 
ors of the défendant corporation, or upon the municipal of&cers 
whose duty it is to assess and coUect its ordinary taxes, he will be in 
the position to pétition the court for a mandamus commanding the 
assessors to assess and levy, in addition to the regular taxes, the 
amounts due upon the said exécutions respectively, with interest to 
the time when the same shall be paid to the marshal, or to show 
cause befoxe the court, at the. opening of the; next stated term, why 
they hâve not performed the said duty. 



United States v. Gillespib and another, Fxr's, etc. 

{Circuit, Gourt, D. New Jersey. November 1, 1881.) 

1. EQtriTT— JtJRISDICTION — TRUSTS UnDKB A WiLL. 

A court of equity has jurisdiction over a bill by a «esfeî qv4 trust, to hâve the 
will construed ; the directions of the court to the trustées and executors In regard 
to the proper method of executing the trust; and, as auxiliary to tliis, to hâve an 
account rendered to enable It to ascertain what is the residue of the esta te 
available for the purposes of the trust. 

A. Q. Keasbey, Dist. Atty,, and Edwards Pierrepont, for complais- 
ant. 

R. Gilchrist and Cortlandt Parker, for défendants. 

Before McKennan, G. J., and Nixon, D. J. 

Nixon, D. J. The bill of cô'tnplaiut is filôd in this cause against the 
executors of Joseph L. Lewis, lateof Hoboken, in the county of Hud- 
son and state of New Jersey, deceàsed, and it allèges that the said 
Lewis departed this life on or about the foarth (^ay of March, 1877, 
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having first duly made and executed his last will ànd testament, 
bearing date October 1, 1873, and a codicil thereto, dated June 5, 
1875, by whieh will and codicil, after certain spécifie bequests, he 
devised and beqaeathed ail tbe residue of his estate as f ollows : 

" I give, devise, and bequeath ail the rest, residue, and remainder of my 
estate, real and personal, and of every kind whatsoever, of whicli I may die 
seized and possessed, and to which I may be at niy death entitled, unto my exec- 
utors, in trust, to expend and apply in reducing the national debt of the 
United States of America, contracted in the course of the rébellion of 1861. 
In the exécution of this trust my executors, as trustées, may use their dis- 
crétion as to the manner of applying the said residue and remainder of my 
estate to the réduction of the said debt; but I strictiy enjoin them that they 
personally superintend the application of the said residue and remainder to the 
purpose aforesaid, that there may be as little waste of it as possible, and that 
it may not be diverted to other uses by dishonest officiais." 

It further allèges — 
That the executors propounded the will for probate in the prérogative court 
of New Jersey about the flfteenth of May, 1877 ; that th'e same was admitted 
to probate, and letters testamentary granted thereon to the said executors on 
the twenty-ninth of May, 1878; and that they thereupon took on themselves 
the administration of the estate, and hâve thereby obtained the possession of 
and now hold United States bonds and securities, and other property of great 
value, belonging to the said Lewis at the tlme of his death. 

The bill states various other matters, to which it is nôt deemed 
necessary to referin this connection; and, after aUeging that the will 
has created a trust in favor of the United States which the défend- 
ants are legally bound to exécute, and that the United States has 
fuU right and power to enforce its performance in this court, it 
prays — 

That an account of the estate of the testator, and of the receipts and disburse- 
ments of the executors, shall be taken and audited, and that the debts, legar 
oies, and expansés remaining unpaid shall be duly paid, under the direction of 
the court, in due course of administration ; that the amount of the net residue, 
applicable to the réduction of the national debt, shall be ascertained and set- 
tled; and that the executors shall bring the funds in their hands into the 
court to abide the administration thereof, and the decree to be rendered 
therein; and that it may be adjudged and decreed that the said bequest in 
favor of the United States is valid and operative; and that the défendants be 
decreed to exécute the trust in regard to the residue of the estate; and that 
the défendants shall answer, state, and set forth liow they propose to perform 
and fulfil the trust, after the residue of the estate bas béen ascertained ; and 
that, if such proposai be satisfactory to the court, the défendants shall be 
authprized and direçted, by the decree of the court, to exécute the said trust 
in the manner so proposed ; and that the cômplainant may hâve such other 
and further relief in the premises as the nature of the case may reqilire. 
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To the bill the défendants hâve interposed six pleas, supportinjj 
the same by an answer. Tbey substantially allège ; 

(1) That the complainant has made no reasonable demand for the legacy or 
relief prayed for. 

(2) That no suit can be maintainod against an exécuter, in a court of 
equity, for a legacy, or other such relief as is prayed by the bill, on sucli alléga- 
tions as are made in the bill, until a reasonable demand has been made for 
such legacy or relief, and that no reasonable demand has been made. 

(3) That by the statute law of New Jersey no suit at law can be maîntained 
for a legacy or bequest until after reasonable demand miwle upon the exécuter 
who ought to pay the same; and that no such demand lias been made for any 
part of the relief prayed for, or for any action on the part of the executors, in 
relation to the discharge of their duties under the will. 

(4) That no persons interested in the estate of a teatator as legatee or cestui 
que trust can lawfuUy cite executors tp account, alleging only the facts alleged 
in the bill of corn plaint, until after a year from the probate; and in. case of a 
suspension of their authority by an appeal from the probate until one year 
after the afflrmance of the probate; that in the présent case the probate was 
granted May 29, 1880;" that it was appealed from by John S. Cathcart and oth- 
ers on the flrst of June, 1880, and was affirmed by the court of errors and ap- 
peals, March 1, 1881 ; that said appeal suspended ail rights and powevs of the 
executors, except such rights and powers as they had before the probate ; and 
that they were unable to sue, or be sued for or in respect of any matter stated 
in the bill, until they had an unsuspended authority for one year after probate, 
and that when the bill was filed,to-wit, June 7, 1881, they had had an unsus- 
pended authority for only 102 days. 

(5) That by the laws of New Jersey an order may be made by the ordi- 
nary, or other authority granting probate, that the executors of an estate give 
notice to creditors of the décèdent to bring in their demanda against the estate 
within nine mpnths, on the expiration of whieh time the court may decree 
that ail creditors who hâve not brought in their claims shall be barred ; that 
such order was taken in this case, March 12, 1881, which was the earliest 
time that an effectuai and undoubted order could be obtained in conséquence 
of the suspension of their authority by the appeal ; that until the date of the 
expiration of said order, to-wit, December 12, 1881, it cannot appear that 
there is any residue of the estate after paying creditors ; that many persons 
hâve made claim to ail, or a large portion, of the testator's assets, under deeds 
of trust and secret trusts created by testator before his death, not dlsclosed; 
and that thèse claimants to the corpus of the estate sliould be barred before 
any decree against the executors. 

(6) That by statute no action can be brought, either at law or in equity, 
against executors within six montha after probate granted, unless upon sug- 
gestion of fraud; and that six months has not elapsed from and after probate 
was granted to them of said will, within the meaning of said statute. 

Thèse pleas bave been set down for argument under the thirty-third 
equity rule, and the respective parties hâve been fuUy heard. After 
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il carelal considération we are of the opinion that they must be over- 
ruled. They seem to bave been ïounded upon a mistaken appréhen- 
sion of tbe nature, character, and object of the bill of complaint. It 
is net a suit for a legacy or bequest, and hence the several statutes 
quoted, and the reasons for a stay of proceedings against executors 
in suits of that sort, hâve no application. The theory of tbe bill is 
that there is an estate in the course of administration in one of the 
courts of the state of New Jersey which the complainant desires to 
hâve administered hère; that the défendants are the executors and 
trustées of the estate, and hâve the trust fund in their hands, to be 
disposed of according to the provisions of the will; that the complain- 
ant, as cestui que trust, is entitled to bave the will construed by this 
court, and to hâve the directions of the court, to the executors and 
trustées, in regard to the proper methodôf executing the trust;' andj 
as auxiliary to this, may require an account in order to aseertain 
what is the residue of the estate available for tbe purposes of the 
trust. The gênerai jurisdiction of courts of chaneery over questions 
of this kind, in the administration of estâtes, is undoubted, and such 
jurisdiction must be exêrcised by this court, sitting in equity, when 
the proper parties appear to invoke it. Entertaining this view it is 
not necessary to follow the counsel in their leamed discussion of 
questions which are not involved in the subject-matter of the bill of 
complaint. But, perhaps, tre ought to advert to the appréhensions 
expressed on the argument that the mère allowance of the suit might 
be construed into a reflection upon the conduct of the défendants. 
We do not so regard it. We find nothing in the bill suggesting 
unfaithfulness on their part, and look upon the prôceeding as a request 
by the complainant that the court should aid the trustées in the dis- 
charge of their délicate and responsible duties, and should require 
only the exercise of such reasonable diligence as the condition of the 
estate and the circumstances of the case demand. With what speed 
they should be ordered to proeeed is under the control of the court, 
to be determined on the answer, and not on the pleas ; and it ought 
not to be assumed in advance that the court will make any order 
which will unreasonably subject the défendants to either hazard, loss, 
or practical inconvenience. 

The pleas should be overruled, and it is ordered accordingly. 



7s tedebjlh bkpobteb. 

United States v. Bixby.* 
{District Court, D. Indiana. November 3, 1881.) 

1. MnSOHB— NOTABT PuBLIC. 

There is nothing in the constitution or statutes of the state of Indiana mak- 
ing minors inéligible to the office of notary ; such office is not a county office 
■withiu the meaning of the constitution, wherein it provides that none but elect- 
ors shall hold county offices. 

2. Samb— Offices. 

At common law minors are eligible to ofiBces which are ministerial in their 
character, and call for the exercise of skill and diligence only, and they are 
not eligible to offices which concern the administration of justice. The office 
of notary is purely ministerial. 

Indictment for Perjury. Plea that the notary who administered 
the oath was a minor. Demurrer to the plea. 

Chas, L. Holstein, U. S. Atty., and Chas. H. McCarer, AsBt., for 
the United States. 

McDonald é Butler anà Gordon, Lamb de Sheppard, for défendant. 

Geesham, D. J. The indictment charges that the défendant com- 
mitted perjury in swearing to the truth of a quarterly report as 
assignée in bankruptcy, before Auretus W. Hatch, a notary public. 
The défendant pleads specially that at the time the alleged oath was 
administered to him by the said A. W. Hatch, as notary public, the 
latter was a citizen of Marion county, Indiana, and a minor, under 
21 years of âge. A demurrer to this plea présents the foUowing ques- 
tions, viz. : 

(1) Are minors inéligible to the oflSce of notary public under the constitu- 
tion or statutes of the state of Indiana? (2) I£ not, are they inéligible at 
common law? 

Article 6, § 2, of the constitution, déclares that there shall be 
elected in each county, by the voters thereof, a clerk of the circuit 
court, auditor, recorder, treasurer, sheriff, coroner, and surveyor. 

Section 3 déclares that such other county and township officers as 
may be necessary shall be elected or appointed in such manner as 
may be prescribed by law. Section é déclares that no person shall 
be elected or appointed ^s a county oÊBcer who shall not be an elector 
of the county. Article 2, § 2, déclares that only maies, 21 years of 
âge, are electors. 

The first section of the act providing for the appointment of nota- 
riés public, and defining their powers and duties, (1 Ind. Eev. St. 634,) 
provides that such officers shall be appointed and commissioned by 

*Eeported by Chiis. L. Holstein, United States Attorney. 
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the govemor, upon a cèrtificate of qualifications and moral charac- 
ter from the judge of the circuit or common pleas court of their 
counties, respectively, and shall, before they enter upon their duties 
as such, take an oath of office before the clerk of the circuit court of 
their counties, respectively, and file in his office, to be approved of bjr 
said clerk, an officiai bond. Section 5 of the same act conf ers power 
upon notariés to take and certify acknowledgments of deeds and other 
instruments of writing, to administeroaths generally, totake and certify 
dépositions, and to do such acts as, by common law and the customs 
of merchants, they are authorized to do. Section 7 provides that no 
person holding a lucrative office, or being an officer in any bank or 
corporation possessed of any banking powers, shall be a notary pub- 
lic. Section 4 of a later act (1 Ind. Eev. St. 635) déclares that 
the jurisdiction of a notary public shall be coextensive with the lim- 
ita of states, but no notary shall be compelled to act beyond the lim- 
its of the county in which he résides. 

The authority of notariés extends throughout the state, and they 
are not required by statute to be 21 years of âge. But it is urged by 
counsel for défendant that under the constitution none but voters 21 
years of âge are electors ; that no person not an elector can hold a 
county office; and that notariés are county officers. Notariés hâve 
nothing to do with the affairs of the county, and they. discharge no 
duties as county officers. In taking and certifying acknowledgments 
of deeds and other written instruments, administering oaths, and in 
doing such acts as by common law and the customs of merchants 
they are authorized to do, they do not act as county officers. They 
are not needed in the administration of county affairs, and they are 
not county officers within the meaning of the constitution. There 
is nothing in the constitution or statutes of Indiana making infants 
inéligible to the office of notary publie. Unlike most of the states, 
Indiana has not declared, in her constitution or statutes, that ouly 
those who hâve attained the âge of 21 years shaU be eligible to any 
public or civil office. 

While at common law persons are not admitted to fuU eùjoyment 
of civil and political rights until they hâve attained the âge of 21 
years, yet infants are capable of executing mère powers, and, as agents, 
of making binding contracts for others. In England they are allowed 
to hold the offices of parkr-keepers, foresters, jailer, and mayor of a 
town ; and in both England and this country they are capable of 
holding and discharging the duties of such mère ministerial offices as 
call for the exercise of skill and diligence only. They are not eligible 
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to offices whîcli concern the administration of justice, on account of 
their inexpérience, and want of judgment and learning. King v. DU- 
liston, 2 Mod. 222; Tyler, Infancy & Cov. § 78. 

Stevens T. Masonwas appointed secretary of theterritory of Mich- 
igan by Président Jackson in 1831, when he was but 19 years of âge, 
and while yet an infant he beoame acting governor, and the vigor and 
wisdom which he displayed in thèse offices vindicated the propriety 
of his appointment. Other instances might be cited in which infants 
hâve discharged the duties of purely ministerial offices which did not 
concern the administration of justice. It need hardly be said that 
the office of notary public is ministerial, and that it does not concern 
the administration of justice. 

Demurrer sustained. 



United States v. Cahill. 
{Circuit Court, E. D. Missouri. November 2, 1881.) 

1 PRBVENTma Citizen from Voting — Indictment dnder Section 5511, Ret. 
St.— Nbcessaht Avbrmbnts. 

An indictment designed to charge an oflence under section 6511 of the 
Revised Statutes ol the United States, for unlawfully preventing a qualifled 
voter from exercising the right of suffrage, should charge the offeuder with 
interfering " at a congresaional élection " with a voter qualifled to vote, and 
ofEering to vote, for a représentative in congress. 

2. Samb— Bamb. 

Such an indictment need not set out the faots on which dépend the right of 
the person interfered with to vote. 

Demurrer to Indictment. 

The indictment is as follows, viz. : 

"United States of America, Eastern District of Missouri — ss. In tlie District 
Court of the United States in and for the Eastern District of Missouri, 
at the November Term thereof, A. D. 1880. 
"The grand jurors of the United States of America, duly ernpanelled, 
sworn, and charged to inquire in and for the eastern district of Missouri, on 
their oaths, présent that heretofore, to-wit, on the second day of November, 
in the year of our Lord one thousand eight hundred and eighty, at the third 
eongressional district of the state of Missouri, a lawful élection was held, at 
which said élection a représentative for said eongressional district, in the 
forty-seventh congress of the United States, was voted for. That one Alex- 
ànder Batton, being then and there a duly-qualified voter of said sLate, in said 
eongressional district, and in élection district number thirty-nine of the fourth 
ward of the city of St. Louis, in said eongressional district, and then and there 
entitled to vote at said élection district, was then and there proceeding to 
ofEer to vote and to deposit his ballot at the poUing place in said élection dis- 
trict at said élection. That Patrick Cahill, late of said eastern district of Mis- 
souri, did then and there, while the said Alexander Batton was proceeding to 
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offer to vote and to deposit his ballot at said polling place as aforesaid, by 
threat and intimidation, unlawfuUyprevent thesaid Alexander Batton, aqual- 
ifled voter, as aforesaid, froni then and there fully exercising the right of suf- 
frage, contrary to the form of the statute of the United States in such case 
made and provided, and against their peace and dignity. 

(2) And the grand jurors aforesaid, on their oaths aforesaid, do further pré- 
sent that heretofore, to-wit, on the second day of November, in the year of our 
Lord one thousand eight hundred and elghty, at the third congressional dis- 
trict of the state of Missouri, within the eastern district of Missouri, a lawful 
élection was held, at which said élection a représentative for said congres- 
sional district in the forty-seventh congress of the United States was voted 
for. That one Alexander Batton, ieing then and there a duly-qualifled voter 
of said State, in said congressional distilct, and in élection district number 
thirty-nine of the fourlh ward of the city of St. Louis, in said congressional 
district, and then and there entitled to vote at said élection district, did then 
and there attempt to vote and to deposit his ballot at the polling place in said 
élection district. That Patrick Cahill,late of said district, did then and there, 
while the said Alexander Batton was attempting to vote and to deposit bal- 
lot at the said polling pince, as aforesaid, and in the présence and hearing of 
him, the said Alexander Batton, déclare and threaten in substance and to the 
effect foUowing: That in the event he, the said Alexander Batton, should 
then vote and deposit his ballot at said polling place, he, the said Patrick 
Cahill, would cause him, the said Alexander Batton, to be arrested. Tliat by 
means of said déclaration and threat so made, as aforesaid, the said Patrick 
CaMll did then and there prevent said Alexander Batton from voting and 
depositing his ballot at said polling place, and did then and there thereby pre- 
vent said Alexander Batton, a qualifled voter, as aforesaid, from fully exer- 
cising the right of suffrage, contrary to the form of the statute of the United 
States in such cases made and provided, and against their peace and dig- 
nity. 

" William H. Bliss, 
"Attorney of the United States, Eastern District of Missouri." 

It was remitted to the circuit court, on motion of the district attorney. The 
other facts are sufflciently stated in the opinion of the court. 

William H. Bliss, for the United States. 

MarshaU <è Barclay, for défendant. 

Tbeat, D. J. The demurrer is spécial to each of the two counts: 
(1) The facts on which depended the right of Batton to vote are not 
set ont; (2) There is no allégation that the élection was for a rep- 
résentative in congress. The indictment is designed to charge an 
offence under section 5511, Rev. St., for unlawfuUy preventing a 
qualified voter from freely exercising the right of suffrage, etc. 

It is contended by défendant that it is not sufficient in an indict- 
ment to charge generally that the person whose vote was refused, or 
who was prevented from voting, was "a qualified voter," but that the 
several facts on which his right to vote depended should be set out. 
Eeference has been made to several authorities in support of the 
proposition, While it may be conceded that where a person offering 
Y.9,no.2— 6 
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to vote sues an officer of élection for refusing his vote, or wliere he 
is the party plaintiflf whose right of action is dépendent on his légal 
qualification, he should set out the facts on which his qualifica- 
tion rests; yet that rule does not apply where, as in this case, the 
défendant is not the voter, but a défendant in a criminal proceeding 
against him for unlawfuUy interfering v?ith the voter. It will devolve 
on the United States at the trial to show affirmatively that Batton 
■was a legally-qualified voter, entitled to cast his vote for a représent- 
ative in congress at the élection named, but the detailed facts on 
which his qualification dépends need not be averred in the indict- 
ment. 

The other ground of demurrer is well taken. True, an indictment, 
using the same terms, was before the United States suprême court, 
but its attention was not directed to the point now under considéra- 
tion, nor does it appear what, in that case, was the full language of 
the court. 

It is clear that no fédéral statute can interfère with voters, except 
at an élection for représentatives in congress, and then only as to 
their protection in voting for a représentative in congress. Hence it 
is essential that it bo charged in the indictment that "at an élection 
for représentative," etc., the offence was committed; and it is not 
sufficient to allège that "at an élection at which a représentative was 
voted for," etc. It may be that the élection in question was for some 
othër purpose, over which the fédéral government had no control, and 
with which it had no right to interfère. But the defect is still graver 
when it is averred that at an élection where a représentative was voted 
for, Batton was a qualified voter, etc., and entitled to vote, and that, 
when proceeding to oiïer and deposit his ballot, he was prevented by 
threats and intimidation; yet nowhere is it alleged that he offered, 
or proposed, or was about to vote for, or was qualified to vote for, a 
représentative in congress. 

It would hardly be contended that because congress may pass alaw 
to control congressional élections and protect voters against unlawful 
or violent interférence with the right to vote for congressional repré- 
sentatives, therefore, whatever occurred at an élection which did not 
interfère with such a right must be considered within the terms of 
the act, because the words are gênerai, viz. : "UnlawfuUy prevents 
any qualified voter of any state * * * from freely exereising the 
right of suffrage, " etc. The language must necessarily be so con- 
strued as to confine the provisions of the statute within constitutional 
limits. 
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There was a suggestion made by defendant's counsel in argument 
as to the so-called threat, as set out in the second count ; but as the 
spécial demurrer raises no such point, the court does not pass upon 
: fc, It may be that the spécifie language should be construed as qual- 
ifying the gênerai averment ; and if, without further averments, the 
spécifie language was not an unlawful threat, the indictment -would 
fall. 

While it is of great importance that purity of élections and the free 
exercise of the right of suffrage be enforced in ail. cases, yet it is 
equally important that there be no usurpation of jurisdiction, one 
tribunal with another. So far as the act of congress takes supervis- 
ion of élections for représentatives in congress, there is no difficulty 
as to fédéral jurisdiction ; yet there may be mixed élections, or elec_ 
tions at which local ofiScers alone are to be voted for. 

If, at a mixed élection, a voter appears to cast his ballot Bolely for 
a State or municipal office, and is interfered vrith in his attempted 
exercise of that privilège, or if, under the state law, he is qualified to 
vote for local officers, and not for a représentative in congress, and is 
interfered with, does the act of congress apply ? Hence, should not 
the indictment speoify that the élection was for a représentative in 
congress ; that the voter was qualified to vote for a représentative at 
the time and place averred; that said qualified voter appeared at 
the poils and offered or attempted to vote for a représentative in con- 
gress ; and that he was unlawf uUy interfered with in such attempted 
exercise of that specified right ? 

If this be not so, then the fédéral jurisdiction must be held to ex- 
tend to whatever local élections are held at which any one casts a 
vote for a représentative in congress, whether the élection be for that 
purpose or not ; and that if at such an élection a vote is cast for such 
a représentative, any one who appears to vote for a local officer can- 
not hâve his vote challeuged without incurring the penalty of the féd- 
éral law. Thèse extrême cases are stated to illustrate the position 
that the indictment must contain needed averments to bring the 
alleged offence within the constitution and laws of the United States, 
The court holds that the offence must be charged to hâve been for 
interférence "at a congressional élection" with a voter qualified to- 
vote and offering to vote for a représentative in congress. 

The demurrer is sustained. 
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WiswELL, Assignée, v. Jauvis and others. 
{.District Court, D. Maine. 1881.) 

1. FrAUDS — VoLUNTART OoNVErANCB BY A HUSBAND TO HiS WlFE — OrEDITORS. 

A voluntary conveyance by a husband to his wife of a valuable estate is, by 
the law of the state, prima fade fraudulent as to then exiating creditors. 

2. Husband and Wifb — Void Agrebments. 

An understanding between a husband and wife that on his death she should 
hâve ail of his estate for the use of herself and chiJdren imposes no légal 
liability on the husband. Therefore, where a husband, a ship-master, on pro- 
ceeding to sea makes a conveyance of his property to his wife by way of carry- 
ing out such an understanding, the conveyance is without considération. 

8. Same — Voluntary Convetancb — Cbbditobs. 

At the time such conveyance was made it appeared that the husband was 
indebted to the amount of $3,000 only ; that he retain ed of pcrsonal property more 
than fourfold that amount; that for at least four years the creditors could 
hâve received their full pay at any moment, he having oflered to pay them 
and they having refused it ; and that, subsequently, by extraordinary misfor- 
tunes, he lost nearly the entire amount of hjs Personal property. Hdd, that 
the conveyance could not be set aside by thèse creditors as being fraudulent 
and void under the statutes of Elizabeth. 

4. Rev. St. Maese, c. 61, § 1. 

Nor can the conveyance be attacked under the provisions of chapter 61, } 1, 
of the Revised Statutes of Maine, which déclares "that when property is con- 
veyed by the husband to his wife without a valuable considération made there- 
for, it may be taken as the property of the husband, to pay his debts contracted 
before such purchase." 

Andrew P. Wiswell, pro se. 

Henry L. Mitchell, for respondents. 

Fox, D. J. This bill was filed June 32, 1880, by the assignée of 
Francis H. Jarvis, against the bankrupt and his wife, to set aside a 
conveyance of a house and lot in Castine, in this district, made by 
the bankrupt to his father-in-law, Alfred Hovey, on the fifteenth day 
of Mareb, 1871, and by him conveyed to Mrs. Jarvis on the third day 
of April of the same year. (Jarvis was, on his own pétition, filed 
August 17, 1878, adjudged a bankrupt by this court.) Said convey- 
ances are charged to hâve been without considération, and fraudulent 
and void, under the statutes of Elizabeth, as to existing creditors, 
two of whom hâve proved their debts in bankruptcy, viz. : C. J. 
Abbott, executor of estate of Jonathan Perkins, deceased, to the amount 
of $931; and Andrew J. Jarvis, to the amount of $2,147.92. The 
value of the estate so conveyed is alleged to hâve been about $5,000. 
It is also charged that said conveyance was fraudulent and void as 
to subséquent creditors, and was made with an intent to defeat the 
provisions of the bankrupt aot. 



WIBWELL V. JAEVISr 85 

Mrs. Jarvis, in her answér, dénies ail fraudulent purpose and 
intent, and allèges that the conveyance was made to her, through the 
intervention of her father, by her husband, in pursuance of oft-re- 
peated promises by him that he would settle the premises upon her 
for her share of the property which she had helped to accumulate ; 
that at the time of the conveyance he was in Boston, about to pro- 
ceed to sea as master mariner, and there executed the deed for the 
sole benefit of herself and her children, and the same was, on the 
nineteenth of July, 1871, duly recorded. In her answer she allèges 
that her husband was, at that time, the owner of more than f 15,000 
of available property, exclusive of thèse premises, and that he did not 
then owe in ail more than $3,000. She further states that they weré 
married December 20, 1846 ; that each year she received from her 
father large sums of money, for her own separate use and benefit, 
which she used from year to year for the gênerai support of herself 
and family, relying entirely upon the représentation of her husband 
"that he was the owner of $10,000 or $20,000 of available property, 
over and above ail his liabilities; that he was doing a good payiog 
business as a ship-master ; âind that he had made ample provisions 
so that if he was taken away ot lost at sea his whole property would 
vest in her for the use of herself and four children;" and she believes 
"that if the various large sums of money which were presented to her 
by her father had been put at interest they would hâve amounted to 
a sum about equal to, or more than, the value of said premises." She 
further allèges "that after this conveyance her husband offered to pay 
each of thèse creditors, Perkins and Jarvis, the full amount due 
them, but they each requested him to retain the money, paying them 
their interest, which he did up to 1876," and she believes "they had 
full notice of the deed to her of the premises, and assented thereto." 
She allèges — 

" That in January, 1872, the bankrupt owned three-fourfchs of brig Mountain 
Eagle, of the value of more than $6,000, and was in command of her at that 
time, with ail his nautical instruments on board, of the value of about $500; 
that this brig, with the property, was then wrecked, with only $1,500 insur- 
ance; that he also owned one-fourth of brig Isabella Beauman, which wag 
wrecked in 1873, and her husband thereby lost more than $3,000; that he also 
invested $2,160 in Castine Brick Company, which was run for three or four 
years without any dividends or income, and that in 1877, the property of the 
Company not being in excess of its liabilities, he surrendered up ail his interest 
in it, and thereby sustained a cash loss of $2,150 ; that in 1873 he purchased 
$4,000 of Western Connecticut Eailroad bonds, at 90 cents on the dollar, 
which subsequently fell greatly in value, and were sold by him in 1877 and 
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1878 at 16 to 20 cents on a dollar, thereby loslng about $3,000, maklng in ail 
a loss of about $15,000, ail subseciuent to the date and record of said con voy- 
ance." 

The answer of Francis H. Jarvis is not so f uU and detailed as that 
of his wife. It dénies ail fraudaient purpose and intent in making 
the deed; dénies that he was then insolvent ; and allèges "that he was 
then worth and possessed of more than $12,000, over and above ail 
liabilities, not including this homestead estate now in question ; that 
his wife received from her father, from year to year, large sums of 
money for her own use, which she used for the support of the family, 
upon the belief that he would see that she was fully protected for 
the future by a transfer of the premises in question ; and he believes 
that if ail thèse sums had been put at intereat they would hâve 
exceeded the value of the premises." He admits his indebtedness 
to the two creditors, as set forth in the bill, and that they are still 
anpaid, but he allèges — 

"That as late as 1875 and 1876 lie ofEered to pay each of them ail tbeir dues, 
but that they each informed him they preferred to hold his notes and reçoive 
their interest, which he continued to pay them up to 1876 ; that he always in- 
tended and believed he was fully and amply able to pay each of said parties 
the f uU amount due to them on demand until he became unable to do so on 
account of a loss of ail the property owned by this respondent from 1872 to 
1877.» 

In the argument in defence it is urged "that the husband became 
indebted to his wife for the sums she from time to time received from 
her father, and which were applied by her to the support of herself 
and children, and that this indebtedness eonstituted a good and valu- 
able considération for this con voyance to her." No suc h claim ia 
made by the wife in her answer. She says the deed was made to her 
"in pursuance of repeated promises of her husband that he would 
settle the premises upon her for her share of the property, which she 
had helped to accumulate." This, in other words, is nothing more 
than an assertion of a gift to her of the promises, or rather an agree- 
mçnt how he would dispose of his estate ; but it is not an averment 
that she loaned him the sums of money she received from her father, 
or that she expended them for the common benefit, under a promise 
that he would repay her therefor, and that this deed to her was thus 
made in discharge of such liability to her. Taking the whole answer, 
ail that can be gathered therefrom is that there was an understaud- 
ing befcween her and her husband that on his death she should hâve 
ail of his estate for the use of herself and children, and that when 
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about to proceed to sea, from Boston, this transfer was made in pur- 
suance of this agreement. Such an agreement imposed no }egal 
liability on the husband, did not constitute him in law the debtor of 
bis wife, and does not afford any légal support to this conveyance. 

This view is fuUy sustained by the opinion of Lowell, 3., in In re 
Blandin, 1 Low. 543, and of Hunt, J., in Humes v. Scruggs, 94 U. S. 
22. The case, tberefore, is that of a voluntary conveyance of a val- 
uable estate by a husband to his wife, and the question is whether it 
«an stand against an assignes in bankruptcy, representing credit- 
ors to the amoiint of $3,000, whose debts were contracted prior to 
such conveyance. The law upon this subject is now well settled 
in Maine, by the décision in French v. Holmes, 67 Me. 186, where 
it was decided "that a voluntary gift by husband to his wife, if he be 
indebted, is prima facie fraudulent as to creditors." "This may be 
rebutted by the circumstances of the case and by proofs, and whether 
the gift is fraudulent or not is a question of fact,to be determiiied by 
the jury." 

InKehr y. Smith, 20 Wall. 35, the rule as stated by Davis, J., ia 
"that a voluntary post-nuptial settlement will be upheld if it be 
reasonable, not disproportionate to the husband's means, taking into 
view his debts and situation, and clear of any intent, actual or con- 
structive, to defraud creditors." 

In Kent v. Rileyi L. E. 14 Eq. Cas. 190, the marginal note to the 
décision of the master of the roUs is : "In the absence of actual intent 
to defeat, delay, or hinder creditors a voluntary settlement made by ia 
eettler in embarrassed circumstances, but having property not incîuded 
in the settlement, ample for payment of the debts owing by him at the 
time of makingit, may be supported against creditors, although debts 
due at the time Of the settlement may to a considérable amount remain 
unpaid." 

What, then, was the bankrupt's condition at the time of this con- 
veyance, on the eighteenth of March, 1871, his pétition in bankruptcy 
not being filed till more tban seven years afterwards, viz., August 17, 
1878. In his answer he states the entire amount of his liabilities at 
that date as not exceeding §3,000, and there is no évidence in coû- 
tradiction of this amount. The bankrupt alsosaysin his answer "he 
was worth and possessed of more than $12,000 over and above ail 
liabilities, not including the property in question; that he intended 
to and would hâve paid ail he owed if it had not been for his lossos 
sustained from 1872 to 1877." Mrs. Jarvis states in her answer the 
propertj' owned by her hnsband in March, 1871, and what finally 
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became of it. First she spécifies his interest as owner ot three- 
fourths of brig Mountain Eagle, of which lie was master, and which, 
with his instruments, she values at more than $6,000, ail of which 
were totally lost, with an insurance of but $1,500, making his net 
loss by that disàster amount to $4,500. To disprove the alleged 
ownership of the husband in this brig, the complainant, at the hear- 
ing, produced from the records of the custom-house a copy of this 
vessel's enrollment, bearing date December 1, 1869, which reeited 
that the bankrupt on that day had sworn that he was the owner 
of but one-sixteenth of this vessel. The admission of this copy 
was objected to, on the ground that the paperhad neverbeen filed as 
testimony in the cause, and no notice had been given that it would be 
produced in évidence ; and it was ui^ed that, under the practice in 
equity in the circuit court, exhibits and documentary évidence must 
be filed before publication, This case, however, did not proceed 
under the rules and practice in equity, as established in this circuit, 
but by an understanding of the parties that it should be heard at the 
Bangor term upon such évidence as either party might then ofïer, and 
witnesses on both sides were then produced and examined orally 
before the court. This document, therefore, was not inadmissible 
upon this ground. 

By chapter 82, § 100, Eev. St. Maine— 

" Copies of enroUments of vessels, or of any other custom-house records or 
documents deposited in the office of the coUector of customs, attested by liim 
or his deputy under seal of office, may be used in évidence and hâve the same 
effect as the production of tlxe records in court, verified by the reoording otlicer 
inperson." 

Would the original record of enrollment in this case be admissible 
in évidence, in contradiction of the testimony of the défendants as to 
the bankrupt's ownership of three-fourths of the Mountain Eagle ? 

In 1 Greenleaf on Evidence, § 494, it is said : 

«Such a document is not of itself évidence of propertj', except so far as it is 
confirmed by some auxiliary circumstance showing it was made by the author- 
ity or assent of the person named in it, and who is sought to be charged as 
owner." 

This document is found on the files of the custom-house, and récites 
that the bankrupt had taken or sabscribed an oath that he was the 
owner of one-sixteenth of the Mountain Eagle; but there is nowheré 
in évidence any copy of such an oath, and the enrollment does not 
even state before whom it was taken. There is no évidence that the 
bankrupt ever saw or knew of the paper before it was read at the 
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Learing ; and the court îs strongly inclined to hold that, under ail the 
circumstances, it was not admissible for the object contemplated. If, 
liowever, it is reeeived, it was not sufficient to establish the falsity of 
tlio statements of both of the respondents as to the ownership of the 
bankrupt in this vessel. Mrs. Jarvis, in her answer, states that he 
was tbe owner of three-fourths, and her husband, in bis déposition 
taken Angust 16, 1880, also swears that in April, 1871, he owned 
that interest in her. His attention was not called to this enroUment ; 
no explanation was demanded of him in relation to it ; but his testi- 
mony upon this point was left as originally given by him, without inti- 
mation of what was disclosed by the custom-house records. 

This enroUment was made December 1, 1869 ; the deed was given 
in April, 1871, — more than a year after, — and if the fact was 
conceded that in 1869 he owned but one-sixteenth, it would not be 
very cogent testimony to discrédit two witnesses who testify that in 
April, 1871, he was then the owner of three-fourths, as property of 
this nature is constantly ehanging ownership. It is also a matter of 
some importance that there is not produeed, from the custom-house, 
copies of any conveyances of this vessel, or of her register, obtained 
subséquent to this enroUment, as she was, when lost, sailing on a 
foreign voyage under a register, or any évidence that the records and 
files of the custom-house do not disclose that such instruments never 
existed. In the opinion of the court the évidence does not disprove 
the ownership of the bankrupt in three-fourths of the Mountain Eagle 
in the month of April, 1871. 

The answer of Mrs. Jaryis and the déposition of her husband 
assert hi^ ownership, at that time, of one-fourth of the brig Isabella 
Beauman. This statement the eomplainant would disprove by a copy, 
duly attested, from tlie custom-house, of a bill of sale of the one- 
fourth of said brig from the bankrupt to Andrew Jackson Jarvis, 
dated March 8, 1867, and recorded March 19 of the same year. 
This copy is also objected to. Would the record itself of this deed be 
admissible as évidence of ownership without any proof whatever of 
the exécution of the original instrument ? 

Copies pf deeds are generally inadmissible to prove their con- 
tents. In this state, "office copies of deeds of real estate are admis- 
sible in actions touching the realty, but in ail other actions the 
gênerai principle of the law of évidence prevails, that a party oiïering 
to prove a fact by deed must produce it and prove its contents." Per 
Shepley, G. J., Hutchinson v. Chadbourne, 35 Me. 192; Kent v. Weld, 
2 Fairf. é59. 
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This copy, therefore, was inadmissible, but if admitted would hâve 
been whoUy insufficient, executed in 1867, to establish that in 1871 the 
bankrupt was not then owner of one-fourtn, when he and bis wife had 
botb sworn that at that date he did actually hold that interest in this 
brig. That he subsequently invested in the brick-yard $2,250, which 
was apparently a valuable and safe investment, is not questioned. 
His other property was in bonds, — $4,000 or $5,000, — which in his 
déposition he says he then held, but which were subsequently, in 1873, 
converted into Connecticut Western Eailroad bonds, costing him 90 
per cent;, but from which he eventually realized only about 20 per 
cent. The testimony of John H. Jarvis was "that about a year after 
the deed was made he sold some govemment bonds belonging to the 
bankrupt, and with the proceeds purchased $6,000 of Connecticut 
Eailroad bonds;" thus corrobora ting the statement of the bankrupt 
and his wife, and fully satisfying the mind of the court that he was 
Ihe owner of $4,000 or $5,000 of government bonds, probably the 
larger sum, as with the. proceeds he acquired $6,000 of the railroad 
bonds at 90 per cent. That there was no actual fraud intended by 
this deed, is demonstrated by the undisputed fact that a number of 
years after its date he offered to pay both of the creditors who hâve 
proved their daims the full amount he was then indebted to them, 
which they declined to receive, preferring to retain without any 
security his notes, and collect their interest from him. There can be 
but little question that thèse creditors, one of whom, if not both, was 
a résident in Castine, in the same town with the bankrupt, must hâve 
been aware of this conveyanee, and their actions are strongly corrob- 
orative of the testimony that the bankrupt was then a man in good 
crédit, of ample means to discharge ail his liabilities, To one of 
thèse creditors the bankrupt says "he offered a government bond in 
payment at the then premium." This was the équivalent of cash, as 
the party could bave disposed of it at any moment, and establishes 
that he was then the owner of such securities, and is in confirmation 
of the other testimony in the cause. 

Upon ail the évidence the court is well satisfied that the bankrupt, 
at the time of this conveyanee, acted in perfect fairness towards ail 
his creditors, without any purpose or intent to hinder, delay, or 
defraud them in any respect; that he was owing but $3,000, and he 
retained of personal property more than fourfold that amount ; that 
by most éxtraordinary misfortunes he finally lost nearly this entire 
sum, without fault on his part; that for at least four years the 
creditors could hâve received their full pay at any moment, the 
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bankrupt having offered to pay them and they having refused it. 
Under thèse ciroumstances, while the resuit has proved unfortunate 
to thèse creditors, they hâve no good cause of complaint against the 
bankrupt and should not be allowed to attack this deed to his wife, 
which was only a reasonable and proper provision for her and her 
family as then situated. 

The complainant invokes the provisions of chapter 61, § 1, Eev. 
St., which déclares "that when property is conveyed by the husband 
to his wife without a valuable considération made therefor it may 
be taken as the property of the husband, to pay his debts contracted 
before such purchase." This provision was before the suprême court 
of this state for considération in Winslow v. Galhraith, 60 Me. 91, 
and it was held "that it must not only appear that the property came 
to the wife from the husband, but that it was fraudulent as to 
creditors." The case of French v. Holmes, before cited, is of similar 
effect. 

The resuit, therefore, is that the complainant fails to Bustain his 
case, and the bill must be dismissed ; but as the assignée is without 
any funds belonging to the estate costs are not awarded against 
him. 



Platt, Assignée, etc., v. Mbad and others. 
(District Court, 8. D. Nm T<yrk. July 18, 1881.) 

L BaSKETJPTCT— FRATTOUI/HÏTr CONVBYAKCES— EXISTINO AND SUBSEQUENT CbBD- 

rroRS — Pleading— Prima Pacib Cabe. 

An assignée in bankruptcy maltes out a prima fade case for resorting to 
real estate, with the improvements that hâve been made thereon since its acqui- 
sition, to subject it to the payment of debts contracted subsequently to the time 
of its acquisition as well as before, by alleging the existence of the indebted- 
ness; that the property was purchased by the bankrupt, and the considération 
therefor was paid by him, but that the title was taken in the name of the wife ; 
that a judgment had been recovered by the prier créditer, and an exécution 
thereon had been returned unsatisfied ; and that the bankrupt had conveyed 
the property with intent to defraud both prier and subséquent creditors, with- 
out considération, to a grantee with knowledge acting in collusion with htm. 
2. Pleading — Intent to Defraud. 

An avèrment of an inteat to defraud is one of fact, not one of a conclusion 
of law. 

In Bankruptcy. Demurrer to amended bill of complaint for waut 
of equity. 

Nelson Smith, for complainant. 

P. W. Ostrander and IVm. W. LadcL, Jr., for défendants. 
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Bbown, D. 3. The plaintiff is assignée in bankruptcy of Abraham 
Mead, who -was adjudicated a bankrupt, on pétition of his creditors, 
on June 29, 1878. The assignée was chosen and the statutory 
assignment of the bankrupt's effects executed to him on September 
6, 1878. On the twenty-fourth of August, 1880, this suit was 
brought for the purpose of reaching certain real estate, in this city, 
purchased by the bankrupt in 1867, with his own means, the title to 
which was taken in the name of his wife, the défendant Sarah J. 
Mead, together with the improvements afterwards made thereon by 
the bankrupt, and to subject the property to the payment of his debts 
then existing and subséquent. 

The amended bill allèges that the bankrupt, in the early part of 
1867, being a plumber and builder, contracted for the purchase, in 
his own name, of four lots of land on the nortli-east corner of Sixth 
avenue and Fifty-fifth street; that he paid $30,000 therefor, and 
caused the conveyance to be made from the seller to his wife, Sarah 
J. Mead, by deed dated and recorded May 22, 1867; that he was 
then "largely indebted and in embarrassed circumstances;" that one 
Littlefield then held a judgment against him reeovered by default in the 
New York court of common pleas, and docketed June 18, 1866, for 
$3,183 ; that in August, 1866, on Mead's application, the default 
was opened, and he was allowed to corne in and défend, the judgment 
meantime to stand as security for whatever might be reeovered 
thereon; that final judgment was reeovered in that action on April 
29, 1875, for $5,118.28; that upon exécution issued to the sheriff of 
the county the sum of $953.09 was made, and as to the balance the 
exécution was returned unsatisiied on Febrixary 24, 1876, and that 
the residue of the judgment still remains unpaid ; that the bankrupt 
purchased said lots for the purpose of erecting buildings thereon; 
that he shortly after entered into possession of them, and prior to 
September 1, 1873, and mainly in 1869, 1870, 1871, and 1872, erected 
five brown stone-front dwelling-houses thereon, in which he expended 
and invested upwards of $125,000; that he procured the title to be 
so conveyed to his wife, and paid the purchase price therefor, with 
intent to prevent the property from being subject to the lien of Lit- 
tlefield's existing judgment, with intent to contract future debts and 
to defraud future creditors, and made the subséquent improvements 
and expenditures upon the property with the same intent; that while 
erecting the buildings, and after completing them, he gave out and 
caused it to be understood and believed generally that he was tlie 
owner thereof, and on completion he occiipied a part of the promises, 
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and let and rented the rest, and collected the rents in his o-wn name 
and appropriated the moneys to his own use; that he thereby ac- 
quired crédit and standing in the community as a person entitled to 
crédit, and uppn such crédit contracted divers large amounts of 
debts with intent to hinder, delay, and defraud his creditors, to-wit, 
some 10 persons especially named holding claims to upwards of 
$40,000 still unpaid, besides others not named; that his wife was 
privy to the designs alleged, and aided therein, and held the title in 
secret trust for her husband; that by deed dated Jane 22, 1875, and 
recorded June 24, 1875, said Abraham Mead and wife conveyed said 
premises to a relative, the défendant James G. Mead, a baker, of 
little or no property, carrying on a small business at Sing Sing, for 
the nominal considération of $300,000, the estimated value of the 
property, subject to mortgages for $172,150 and taxes of 1874; that 
James G. Mead paid no considération for such conveyanee, and took 
the title in aid and furtherance of the fraudulent scheme of said 
Abraham Mead and Sarah Mead to hinder, delay, and defraud cred- 
itors, to cover the premises from them, and to complicate and em- 
barrass them in obtaining payment of their debts out of the said 
premises; that said James never took actual possession, but that 
Abraham is still in possession, claiming that he coUects the rents as 
agent of James. 

The. original bill did not state any facts in regard to Littlefield's 
existing debt, except the original judgment of 1866, nor specify any 
subséquent creditors or their claims. The demurrer to the original 
complaint was, therefore, sustajned on the ground that the complaint 
did not disclose, as to Littlefield, any existing equity whicli the as- 
signée could enforoe, and as to subséquent creditors none were shown 
to hâve been defrauded where claims are still unpaid. Thèse objec- 
tions do not apply to the amended bill, which shows numerous subsé- 
quent creditors, alleged to hâve been thus defrauded, holding claims 
to upwards of $40,000 still unpaid, and that final judgment was not 
recovered in Littlefield's favor until April, 1875. From. the opening 
of the default in August, 1866, until final judgment in 1875, Little- 
field could neither issue exécution nor file any bill in equity based on 
his first judgment by default. His équitable cause of action did not 
accrue until after the final judgment in 1876, and exécution returned 
unsatisfied. He had six years from that date, but for proceedings in 
bankruptcy, in which to proeeed against any équitable assets of his 
judgment debtor. N. Y. Code, §§ 382, 1871; Eyre v. Beebe, 28 How. 
(N. Y.) 383. 
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Upon the facts stated in the complaint, Littlefield, as a creditor 
existing at the time of the original purchase, could plainly havô 
maintained an action for the relief hère demanded. 

The Eevised Statutes of New York provide that where a convey- 
ance is made to one person, and the considération therefor is paid by 
another, no trust shall resuit in favor of the latter, (thereby abolishing 
the former rule in equity,) but that such conveyance shall be pre- 
sumed to be fraudaient as against creditors, and that a trust shall 
resuit in favor of his then existing creditors, unless a fraudulent 
intent be disproved, to the extent necessary to satisfy their just 
demands. Eev. St, 728, §§ 51, 52. The latter clause ia merely 
declaratory of the existing rule in equity. The trust in favor of exist- 
ing creditors arises under this statute by presumption of law, in the 
absence of any proof as to the intention of the parties. And such a 
constructive trust, in. the absence of any proof of the intent of the 
parties, arises only in favor of creditors then existing. Underwood 
V. Sutcliff, 77 N. Y. 58. The statute is silent as to the effect of such 
a transaction in cases where there is proof of an actual intent to 
defraud both existing and subséquent creditors. And if such an 
investment of a debtor's funds is part of a premeditated scheme to 
defraud both présent and future creditors, such as is set forth in this 
bill, and through the debtor's ultimate inaolvenoy they are thereby 
defrauded, I see nothing in this statute which would necessarily abol- 
ish the former remedy in equity allowed to subséquent creditors in 
such a case, and I am not aware that it bas been so decided. The 
contrary has been adjudged by the suprême court of the state. Mead 
y. Gregg, 12 Barb. 653. In Océan Bank v. Hodges, 9 Hun. 161, a 
fraudulent intent vras not found, but the court say it did not exist. 

That question, however, does not properly arise in this case. Lit- 
tlefield was an existing creditor in 1867, at the time of the paymenfc 
by Abraham Mead of 1 30, 000 as the considération of the conveyance 
to his wife. The reoovery of final judgment in 1875, and return of 
exécution upsatisfied, are the appropriate and conclusive légal proofs 
of the "necessity" of resorting to the constructive trust declared by 
the statute to arise in his favor from such a payment by his debtor. 
As this right of action is not yet barred by lapse of time, the plaintiff, 
as assignée and représentative of creditors, is entitled to enforce the 
statutory trust for the payment of that debt and conséquent relief of 
the estate in the assignee's hands. In re Duncan, 14 B. E. 32. No 
other allégations are necessary to make out & prima fade case, so far 
as respects this claim, than those of the existing indebtedness, the 
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payment of the considération by Mead, the recovery of judgment, and 
return of exécution unsatisfied. 

It is tlrged on the part of the défendants that the assignée could 
net maintain such an action as the présent upon the claim of Little- 
field alone, or for the benefit of a single créditer, but only such actions 
as affect the whole body of creditors. Without considering the sound- 
ness of this objection as a gênerai proposition, it is enough to say 
that a recovery in this action, even upon Littlefield's claim alone, would 
enure tô the benefit of the whole body of creditors; for it would by so 
much relieTO the other assets in the assignee's hands from Little- 
field's share therein, and by so much increase the dividends to the 
gênerai creditors. And the assignée bas as plain a right to relieve 
his estate from what -would otherwise be a charge upon it, by com- 
pelling the payment of a provable debt out of any independent fund 
which is equitably liable for its payment, as he bas to collect in any 
claim to assets for a similar amount. The result to the gênerai 
Creditors is the same, and they are equally and alike interested in 
bothi The assignée, in prosecuting this suit upon Littlefield's claim 
alone, would act, not for the sake of the benefit to Littlefield, but for 
the sake of and for the benefit of the creditors generally. 

Similar relief, in cases of double bankruptcy, is granted to an 
assignée upon the same principle of relieving his estate from a charge 
equitably payable out of another fund, even though it sometimes 
accidentally results in giving a préférence out of another estate to a 
creditor who, in his own right, had no claim to such a préférence. 
Ex parte Waring^ 19 Ves. 345; Ex parte Ackroyd, 3 De G., F. & J. 
726 ; Powles v. Hargraves, 3 De G., M. & G. 430, 458 ; In re Barnerd, 
L. B. 19 Eq. Cas. 1, (10 Ch. App. 198;) City Bank y. Luckie, L. E. 
5 Ch. App. 773. 

As to the claims of subséquent creditors, it is objected that the 
assignée, although representing them, stands preciseiy in their shoes 
at the'time of the bankruptcy, and can maintain no action based 
upon their claims which they themselves were not then in a situation 
to bring ; and that as no judgment was ever recovered or exécution 
issued upon their demanda, no action based on thèse claims to reach 
the debtor's équitable assets can now be maintained by the assignée. 
This objection was considered and is fuUy answered in the case of 
Soutliard v. Benner, 72 N. Y. 424, where it was held that the assignée, 
without judgment or exécution, may maintain any such suit in be- 
half of creditors to reach property fraudulently disposed of, as they 
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or any of them might, but for the bankruptcy, hâve thereafter ac- 
quired the right to bring. 

After bankruptcy no further proceedings at law, such as reeovery 
of judgment and return of exécution unsatisfied, are, on principle, 
necessary to sustain an action to reach équitable assets, for there is 
no fund or property of the debtor which can, by any possibility, be 
made available upon exécution. When ail remedy at law is ex- 
hausted, the right to équitable relief arises. But by the assignment 
in bankruptcy ail remedy of the creditor at law is ipso facto exhausted. 
AU the debtor's property is thereupon vested by law in the assignée, 
and no subséquent judgment or exécution can touch it. To procure 
judgment and exécution to be returned thereon, even if not stayed by 
law, would be mère idle cérémonies. The situation is analogous to 
that of the estate of deceased persons, where the debtor's property is 
by law distributable to creditors pro rata, and not subject to any lien 
upon an after-acquired judgment. In such cases it bas long been 
settled that a creditor at large may maintain a suit in equity to reach 
assets fraudulently disposed of by the deceased debtor without the 
ordinary prerequisites of judgment and exécution returned unsatis- 
fied, which in such cases would be whoUy useless and unmeaning. 
Story, Eq. PI. § 514; Loomis v. Tifft, 16 Barb. 5él; Alsager v. Bowley, 
6 Ves. 748; Doran v. Simpson, 4 Ves. 651. By section 5046 of the 
Eevised Statutes, moreover, "ail the property conveyed by the bank- 
rupt in fraud of his creditors is vested in his assignée." This lan- 
guage is not to be limited to technical conveyances of real estate, but 
is, I think, intended to embrace every species of property or means 
of the debtor transferred or disposed of by him in any manner which 
by the law of the time and place of the transaction is fraudulent as 
to creditors. It includes moneys of the debtor paid for property con- 
veyed to his wife by his procurement, or improvements made by him 
upon her lots, whenever either is in fraud of creditors. AU such 
property thus vested in the assignée he must hâve the légal right to 
recover by any appropriate légal proceeding, so long as, and to the 
same extent to which, the creditors defrauded might, but for the bank- 
ruptcy, hâve entitled themselves to recover it. In re Leland, 10 
Blatchf. 503, 507, 508. 

Moreover, Littlefield could acquire no lien on the property in 
question until the filing of his bill in equity. Clarke v. Rist, 3 Mc- 
Lean, 494; Storm v. Waddell, 2 Sandf. Ch. 494; Océan Nat. Bank v. 
Olcutt, 46 N. y. 12. 
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Not having filed any suoh bill prior to the proceedings in bank- 
ruptcy, he -would seem-to be within the prohibition of section 5106, 
•which prohibits suits thereafter against the bankrupt in law or 
equity. If so, then suit by the assignée for the same purpose must 
be allowed ex necessitate to prevent a failure of justice; for other- 
■wise both assignée and créditer would be remediless. Glenny v. 
Langdon, 98 U. S. 20. Nor can it be snpposed that the statutory 
period allowed for commencing actions for relief in such ca'ses was 
intended, by the bankrupt act, to be suddenly eut off and ail remedy 
thereafter precluded for the benefit of the bankrupt who had com- 
mitted the fraud, or of his fraudulent grantee. If, therefore, upon 
the facts stated in the bill, the subséquent creditors would bave been 
entitled to équitable relief after the recovery of judgment and return 
of exécution unsatisfied upon their respective claims, I bave no doubt 
that the plaintiff, as assignée in bankruptcy, is entitled to similar 
relief in this action without those prerequisites. 

The other gênerai averments in the bill seem to me to be suffieient 
upon demurrer to entitle both existing and subséquent creditors to 
relief. The conveyance to the wife of the lots contra cted for by the 
husband, in his own name, for the purpose of building upon them ; 
his payment of $30,000 ; the considération of the conveyance when 
largely in debt and in embarrassed circumstances ; his subséquent 
taking possession and building thereon during several years foUow- 
ing, and his expending $125,000 or upwards in so doing; his repré- 
sentations during ail this time that he was the owner, and contract- 
ing large debts, which are still unpaid, on the strength of the crédit 
so acquired; and the subséquent conveyance of àll this property, 
with more than $150,000 of the debtor's means thus expended upon 
it, to a relative in Sing Sing of little or no property, without consid- 
ération, followed by the apparent insolvency of both husband and 
wife, — are stated in the complaint as parts of one continuons transao- 
tion, and of a premeditated seheme to cheat and defraud creditors, 
both existing and subséquent. 

U|)on thèse facts, if proved without explanation, a court or jury 
would be warranted in finding, if not compelled to find, that such 
was the actual intent. And upon such a finding whatever doubt, if 
any, may exist as to the liability of the lots to subséquent creditors, 
to the extent of the original considération paid therefor, under the 
New York statute, no doubt can exist as to their right to foUow the 
v.9.no.2— 7 



98 FEDEBAL EEPOETEB. 

land to the extent of the large expenditures and improvements sub- 
Sequently put upon it by the debtor. 

The whble transaction, upon the facts stated in the bill, would be 
regarded as but one continuous scheme to defraud, and subséquent 
creditors would be equally entitled to relief. Sedgwiek \. Place, 6 
Ben. 184; S. C. 12 Blatohf. 163; Kehr v. Smith, 10 B. E. 49; Shand 
y.Hanley, 71 N. Y. 319 ; Dewey v. Meyer, 70 N. Y. 76 ; Underwood v. 
Sutcliffé, 77 N. Y. 58; Burdick v. GUI, 7 Fed. Eep. 668. 

The averments in the bill of aotual intent to defraud creditors as 
the animus of ail thèse transactions are not, as counsel for défend- 
ants claim, avenùènts of a mère conclusion of law, to be disregarded 
on demurrer, except as necessarily to be inferred from the other facts 
alleged. They are averments of an af&rmative and essential fact. 
Upon this fact alone dépends ail the distinction between cases of 
aetual and of constructive fraud which runs through ail this branch 
of the law. Such an averment of aetual fraudulent intent is to be 
passed upon as a fact ; it may be directly testified to as a fact, 
(Clarke v. Eailroad Co, 14 N. Y. 570,) and the demurrer must be held 
to admit it as a fact when pleaded, as in this case, as the motive of 
transactions which deprived creditors of a very considérable part, if 
not ail, of their means of payment. 

Averments of the insolvency of the debtor at every stage of such 
an alleged scheme to defraud are not necessary to be made or proved. 
The bOl avers that the debtor began largely in debt and ended in 
insolvency. This is sufficient to cast upon the défendant the burden 
of proving any fact which may exist to justify, as against creditors, 
the gift and expenditure of over $150,000 upon bis wife's property. 
Pratt V. Curtis, 6 B. E. 139, 144. Certainly the magnitude of thèse 
gifts affords no presumption that they were reasonable in amount or 
without hazard to creditors, and they must hâve contributed to, if 
they did not wholly cause, the debtor's ultimate insolvency. Thèse 
large gifts and expenditures, through the methods stated in the com- 
plaint, are not necessarily incompatible with the debtor's large 
indebtedness, or even with his pecuniary embarrassment, as alleged 
in the bill; nor is the prior record of the deed to his wife any sufS- 
cient answer to the debtor's subséquent représentations, ooupled with 
his occupation and building upon the premises, that he was the owner 
tbereof, upon the strength of which représentations creditors trusted 
him and were defrauded. He might, notwithstanding the prior 
recorded deed to his wife, hâve been légal owner, by a subséquent 
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unrecorded deed from her, or équitable owner upon an agreemeiit 
with his wife for building on the lots for his own benefît, either of 
■which would not hâve been an uncommon cireumstance. 

The conveyance to James 0. Meade, in 1875, is alleged to havô 
been made after ail the debts alleged in the complaint were incurred, 
without considération, and with intent to complicate and embarrass 
still further any resort to this propterty by creditors; and it waa 
received by him, as the bill states, in aid and furtheranee of the 
fraudulent scheme therein previously set forth. Sueh a grantee man- 
ifestly acquires no equities and nonew rights against prior creditors; 
and ail thèse creditors were prior to that conveyance. He is not a 
hona fide purchaser or encumbrancer; and to such only do the cases 
oited by the défendant apply. The deed to him, therefore, constituteâ 
no impediment to the plaintiff's recovery. 

The demurrer must be overruled, with liberty to the défendants to 
anawer within 20 days. 



Meveb and another v. Maxheimeb. 
(Circuit Court, 8. D. Nm Ywh. October 5, 1881.) 

1. Lbttbbb Patbnt — Reissues— Invaliditt. 

A reissue that covers more than the original, (apparently so as to emliraca 
intervening inventions of others,) is invalid. 

2. Samb— WrBK Cages. 

Reissued letters patent No. 8,594, for an improvement in wire cages, consist- 
ing of an invention of a cage held in stiape by the fltting of crimps in the wires 
to holes in the cross bands, while that in the original is of a cage held in shape 
bv the locking of loops on the Wires through riots in the cross bands, are invalid, 
the inventions being essentially diSerent, 

In Equity. 

J. Van Santvoord, for complainants. 

Arthur v. Briesen, for défendant. 

Wheelee, D. J. This suit is brought npon letters patent No. 139,- 
784, granted to Michael Grrebner, June 10, 1873, and reissued to thé 
plaintiffs, February 25, 1879, in No. 8,594, for an improvement in 
wire cages. Among the defences set up is one that the reissue is for 
a différent invention from that in the original patent. The original 
patent was for a cage having the horizontal bands provided with 
slots, through which loops formed outwardly on the upright wires 
were placed and held by a locking bar, extending around the cage out- 
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side the band and through the loops, making a firm and durable con- 
nection between the bands and wires. After that and before the 
reissue cages were invented and brought into use having their hori- 
zontal, bands made tubular, of sheet métal, with holes above and 
below, through which the upright wires were placed, having bands 
like loops extending outwardly within;the hoUow bands to form a 
connection between the wires and bands. The reissue is for a cage 
having horizontal bands of sheet métal or other suitable material 
provided with holes that engage with the vertical filling wires, which 
hâve loops or erimps that fit the holes and effectually prevent the 
vertical displacement of the horizontal band, and a locking-bar like 
that in the original to prevent either of the filling wires from bèing 
pressed in so as to disengage its erimps from the cross or horizontal 
band. The first claim is for the combination'in a cage of filling wires 
provided with loops or erimps, and cross-bands provided with holes, 
adapted to engage with the loops or erimps. 

There is nothing in the original patent about the engagement of 
the loops with the slots otherwise than by being hold together by the 
locking bar. The loops shown in the drawing are not shaped to, of 
themselves, hold the cross-band in place. The connection between 
the bands and the wires depended whoUy upon the locking-bar. 
The combination mentioned in the first claim of the reissue would 
not be an operative combination at àll with the parts made only as 
described in the original. The invention sought to be covered by the 
reissue is of a cage held in shape by the ûtting of erimps in the wires 
to holes in the cross-bands, while that in the original is of a cage 
held in shape by the locking of loops on the wires through slots in 
the cross-bands. Thèse inventions are essentially différent. The 
reissue was, apparently, expanded beyond the original to cover the 
intervening inventions of others. The language of the suprême court 
in Swain Turbine é Manuf'g Co. v. Ladd, 19 0. G. 62, seems pecu- 
liarly applicable to this case, It is said there that the statute was 
never intended to allow a patent to be enlarged except in a clear 
case of mistake, and that there is no safe or just rule but that which 
confines a reissue patent to the same invention which was described 
or indicated in the original. This reissue seeks to enlarge the inven« 
tion, as well as the patent, and is not supported by the original. 

Let there be a decree that the reissued patent is invalid, and that 
the bill of complaint be dismissed, with costs. 
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Zane and another v. Peck Brothers & Co. 
{Circuit Court, D. Connecticttt. June 25, 1881.) 

1. Lbttkrs Patent — Self-Olosino Faucets — iNPBmGEMBNT— Anticipation. 

Letters patent for an improvement in self-closing faucets, granted June 27, 
1865, to Nathaniel Jenkins, are infringed by a faucet diftering from the de- 
vice used by D'Esté & Co. only in the particular that what was in that device 
a swivel, is in tliis an extension of the screw follower ; but not anticipated by 
the French patent granted to Samy and Lenormand, in 1861, in wliose device 
the valve can be aided in being drawn to its seat by turning the screw in the 
opposite direction from that required to throw the valve from its seat, while 
the complainant's patent has a loose joint, i. e. , a joint in which the parts act 
upon each other'bya pushing motion, and not by puUing, between the swivel 
and the valve. 

2. Evidence. 

The proof must be clear to show that an old patent upon an article used in 
every-day life, and which has long been in demand by the public, was an- 
ticipated by an article made in the city of New York 23 years bef ore the knowl- 
edge of such anticipation was ascertained. 

Thos. William Clarke, for plaintiff. 

M. B. Philipp and Charles R. IngersoU, for défendant. 

Shipman, D. J. This is a bill in equity to restrain the défendant 
from the alleged infringement of two letters patent — one granted June 
27, 1865, to Nathaniel Jenkins; and the other, reissue No. 7,571, 
granted March 27, 1877, to Francis Eoach, assigner to the plaintiffs. 
The original was dated September 8, 1868. Each patent is owned 
by the plaintiffs, and is for an improved self-closing faucet. 

The validity of the Jenkins patent was sustained by Judge Shepley, 
in the district of Massachusetts, in the suit of the plaintiffs against 
D'Esté, McKenzie & Bâte. The plaintiffs then brqught a bill in 
equity in this district against the présent défendants, alleging the use 
of the same device which had been held by Judge Shepley to be an 
infringement. Thé ' défendant was a licensee of D'Esté & Co. In- 
fringement was hère admitted, and the validity of the patent was 
again sustained. 

The Jenkins invention was deacribed in the opinion, in the last- 
mentioned case, as foUows : 

" The invention consisted in opening a self-closing faucet by means of a 
quick-threaded screw follower, the threads of which are inclined at so great a 
pitch that when the power to turn the screw is reraoved, the pressure of the 
water, and of a spiral spring under the valve, forces the valve to its seat, where 
it is held by the pressure of the water. The speeiflcation says that another 
part of the invention consisted in combining with the valve and screw-fol- 
lower a swivel, so that the rotatory movement of the spindle shall not be 
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imparted to the valve, whieh shall hâve only an axial movement, and thus 
twisting or friction of the valve shall be prevented. This swivel connection 
of spindle and valve is frequently used in structures where rotation of the 
valve is not desired. The faucet has gone into extensive use." 

The claims of the patent are : 

"(1) The screw-follower, H, in combination with the valve of a self-closing 
faucet, substantially as set forth, and for the purpose described; (2) the 
combination of the swivel, P, screw-follower, H, valve, K, and spring, 0, sub- 
stantially as and for the purpose described." 

The défendants now manufacture and sell a faucet like the one the 
use of which was enjoined, except that the former swivel is pinned to 
the screw-follower, so as no longer to be a swivel, but to be an exten- 
sion of the screw-follower. 

Had it not been for the history of the litigation, the defence of 
non-infringement would bave been strongly pressed; but after the 
décision of Judge Shepley, and the admission of the défendant in the 
former suit in this district, it is useless to consider that question, ex- 
cept with référence to the point whether the swivel is induded in the 
first claim of the patent. It is obvions that it is not claimed in 
terms in the first claim, and that in the spécification the two 
branches of the invention are distinctly set forth. 

The principle of the patentee's self-closing faucet was a combina- 
tion of the several parts by whieh the valve was to be forced to its 
seat solely by the opération of the spring and the pressure of the water, 
and the valve was to be removed from its seat solely by the twisting of 
the handle of the screw-foUowing apparatus. The screw was to do 
nothihg in forcing the valve to its seat. The spring was to do noth- 
ing in removing the valve from its seat. The inclines of the screw 
were so quick that the spring could immediately force the valve to its 
seat whenever the porson who was using the faucet released his hold 
upon the handle of the screw-follower. The connection between the 
screw and the valve must be by contact only, so that when the valve 
was returned to its seat the spring should do the entire work, and 
when the valve was forced away from its seat it should be afîected by 
pushing the valve. There could be no rigid connection between the 
valve and the screw-follower or the swivel. 

The opération of the defendant's faucet is thus correctly described 
by ihe plaintiff's expert : 

" I find the valve having a movement at right angles to the plane of the 
valve seat, whieh movement is controlled in the direction necessary for the 
closing motion to act by means of a spring, and is controlled in the opposite 
direction by means of a cross-head or handles attached directly or indirectly 
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to the valve stem, aud a quick screw tbread or spiral incline. Torsional 
movement o£ the cross-head serves to cause tiie valve stem to traverae in the 
direction necessary for opening the valve, but the said torsional movement 
of the cross-head has no effect whatever in forcing the valve onto its seat, as 
the spiral inclines, tbat in case o£ torsional movement at the handle cause the 
valve to move awayfrom its seat, hâve no corresponding inclines to force the 
valve onto its seat. In other words, there is a loose joint or connection 
between the handle and the valve mechanism that allows the force imparted 
by the operator to a'ct in one direction, — that is, in the direction necessary to 
open the valve, — and not to allow of any positive force being communicated 
from the liandle to force the valve onto its seat. This loose joint in Exhibit 
E consists in the lifting coUar or sleeve having the friction rollers a,nd the 
spiral inclinés on the top of the faucet." 

"By loose joint" the expert means a joint in which the parts act 
upon each other by a pushing motion and not by puUing. The loose 
joint in the Jenkins patent is between the swivel and the valve. 
It is, therefore, immaterial whether there is a swivel or whether the 
part îormerly acting as a swivel is pinned to the screw-follower. 
This explanation of the Jenkins f)atent prevents the French patent 
of 1861, to Samy and Lenormand, from being an anticipation. The 
valve of this device can be aided in being drawn to its seat by 
turning the screw in the opposite direction from that required to 
throw the valve from its seat. The Chrétien Moraud French patent, 
the only other anticipatory patent apparently relied upon by the 
défendant, was sufficiently considered in the former case. 

The strength of the defence was in the alleged fact that self- 
closing faucets, eonstructed substantially like the défendants' device, 
were made and sold in the city of New York between 1852 and 1856 
by P. H. Bartholomew, a well-known manufacturer of hydrants and 
plumbers' articles, who was also an inventor' and patentée of hy- 
drants, valves, and water-closets. Mr. Bartholomew is now dead, and 
no spécimen of his faueet is produced. His former foreman, who is 
also now a manufacturer of plumbers' materials, has presented a 
faucet which he considers to be a reproduction of those made by 
Bartholomew, and which is substantially the défendants' article. If 
it is a reproduction the Jenkins patent was anticipated between 1852 
and 1856. 

There is produced on the one hand the testimony of the foreman 
and of divers workmen, who testify, in substance, that faucets like the 
sample were made and sold by Bartholomew, and that one was in use 
in his shop. Other workmen of his who were employed at the same 
time do not remember such an article. There is also the négative 
testimony of plumbers, who did business with him, that they never 
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saw such an article in his stock, and that if sueh a faucet had been 
made it would hâve been in demand. No sales of such a faucet can 
be recognized upon Bartholomew's book. 

The Jenkins patent bas been in existence sinco 1865. The faucet 
has gone into extensive use, especially in places •where an article was 
required which could endure constant hard wear. Clear proof is 
required that an old patent upon an article used in every-day life, and 
which has long been in demand by the public, was anticipated by an 
article made in the city of New York before 1856 ; the knowledge of 
such anticipation having been ascertained about 1879. If the patent 
had been anticipated by the Bartholomew faucet, it seems palpable 
that the manufacturera of such articles would bave taken advantage 
of the fact. 

The évidence shows that Bartholomew had the idea of a faucet, the 
valve being drawn from its seat by a key which rode up the inclines 
of a V shaped cap; that he made such faucets, and sold a few; that 
they were not a success, and he did not continue the manufacture. 
He made, as testified by Waldron, three kinds. A duplicate of one 
of thèse kinds is in the case. The inclined surfaces of this kind are 
almost flat on top, and it is not necessarily a self-closing faucet. 
The point in this part of the case is whether he made the faucet, with 
a cap having the sharp and deep V, which is shown by Gen. Mor- 
rison, and which is also testified to by Waldron and others. It is 
somewhat significant that the old cap from which the Morrison cast- 
ing was made is not in évidence. That cap was an important^ part 
of the Bartholomew faucet, and Gen. Morrison admits that "the V in 
the new cap is deeper than in the old cap." The testimony of ail 
thèse witnesses is merely from recollection of the shape of a few arti- 
cles made from 23 to 25 years before they testified, and is not suffi- 
cient to destroy the presumptions of a patent upon an article which 
has been long and extensively used. It may be that the présent 
recollection of thèse witnesses in regard tp a comparatively insignifi- 
cant part of their work between 1853 and 1856 is accurate; but, in 
the absence of spécimens of the work made at the time, such testi- 
mony is an unsafe foundation upon which to rest a finding that the 
patent had been anticpated. 

The Bartholomew self-closing hydrant is also relied upon by the 
défendant. Bartholomew was largely engaged, between 1846 and 
1856, in the sale of hydrants which were made under his patent of 
August 12, 1846, This patent represents the valve as opened by a 
lever. "Or, instead of this," the spécification says, "the valvestem 
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may exten.i through the top of the cap, there to be operated in any 
desired manner." Gen. Morrison and other •witnesses say that Bar- 
tholomew made some hydrants before 1856, which went into use in 
the city of New York, the valves of which were lifted by a handle at 
the top of the hydrant. The witness says : 

" On turning the handle, its incline, coming in contact with the incline ou the 
cap, raised the valve-rod or spindie against the pressure of the spring, at the 
same time raising the valve from its seat and thus allowing the water to pass. 
By letting go the handle, the spring retumed the valve automatically to its 
seat, thus making the valve self-closing." 

After 18,56 none were sold except two which lay in the shop until 
1877, and thèse were sold to Mr. Soffe as exhibits in a suit upon the 
Jenkins patent. One of thèse did not bave a pitch which would 
cause the handle to drop when left at any point. The other, which 
is the exhibit in this case, bas a quicker pitch, and, if it evèr had 
been used, might hâve been treated as an anticipation of the patent. 
Whether those which were sold for use were like the other Soffe 
exhibit, or like this, is not made clear. This method of opening the 
valve was not, apparently, regarded by Bartholomew as important. 
He laid no stress upon it in bis advertisements. He treated it as 
unimportant in his patent. He made a few, but probably the use of 
the lever was preferred, and he made no more. 

Judge Shepley found that the défendants in the Massachusetts 
case did not infringe the Roach patent. Since his décision the patent 
bas been reissued, and it is now insisted that there is an infringment 
of the second and fourth claims. I do not perçoive any modification 
of the original patent which is sufficient to cause a modification of 
Judge Shepley's opinion. The rotating key of Eoach is not used by 
the défendants. 

Let there be a decree for an injunction, and for an accounting as 
to an infringement of the first claim of the Jenkins patent, and dis- 
missing so mueh of the bill as relates to an infringement of the 
Eoach reissued patent. 
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Ondekdonk V. Panning and anotber. 

{Circuit Court, E. D. New York. Julj 1, 1881.) 

1. IiBTTEiis Patent — Lemon Sqxtbezeus — Infringesient. 

Letters patent No. 217,519, granted to Joséphine P. Fanning and Isaac Will- 
iams, for an improvement in lemon squeezers, being a patent for a combi- 
nation, one of whose essential éléments is a bed on which the lemon is to rest 
while subjected to pressure, with holes in it to allow the juice of the lemon 
to pass through into a conceatrator below, are not infringed by a machine 
of which the bed on which the lemon rests while subjected to pressure 
is solid, with a grooved or corrugated surface so constructed that the juice 
is conducted to the edge of the bed, where it passes into the concentrator 
around the bed by running between the edge of the bed and the rim of the 
concentrator. 

Foster, Wentworth é Poster, for compliinant. 

E. H. Brmm, for défendant. 

Benbdict, D. J. This action is founded upon a patent owned by 
the plaintiff, No. 217,519, originally issued to Joséphine P. Fanning 
and Isaac Williams, as assignée of the défendant John Fanning, for 
an improvement in lemon sqaeezers. The allégation of the bill is 
that the défendant makes and sells a lemon squeezer similar to that 
desoribed in the plaintifE's patent. The defendaint, among other 
things, déniés that the machine he makes is similar to that secured 
by the patent. 

The patent sued on has been before thia court in a former action 
between thèse same parties. In that case the infringing machine 
was différent from the machine now complained of, and then a pre- 
liminary injunction was granted the plaintiff upon the ground that 
the oireumstances attending the salo of the patent by the défendant 
to the plaintiff rendered it proper to compel the défendant to refrain 
from making machines like those there complained of duiing the 
pendency of the suit. This was the extent of the adjudication made 
in the former action. The final decree subsequently entered in that 
action was upon the consent of the parties, and not upon any déter- 
mination of the court, either in respect to the validity of the patent 
sued on, or the character of the alleged infringement. 

In the présent case, the questions respecting the validity of the 
plaintiff's patent are the samc as in the former action, but the ques- 
tion of infringement is différent. The latter question is the only one 
necessary to be determined on this occasion, in the view I take of 
the case, and this opinion will therefore proceed upon the assump- 
tion that the patent sued on secures to the plaintiff an exclusive 
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right to the invention which his patent describes. This patent is for 
a combination, the éléments of which are conceded to be old. It con- 
tains four clauses, as follows: 

"First, in a lemon squeezer, the convex perforated bed to receive the lemon, 
in combination with a concave presser, substantially as specifled; second, in a 
lemon squeezer, the convex bed, with a rim around the same, and perforated, 
in combination with the concentrator below the perforated bed, to receive the 
juice and pass the same to the tumbler or other vessel, substantially as set 
forth ; third, the combination, in a lemon squeezer, of the convex perforated 
bed, a, concentrator, c, supporting ring, e, standard, d, guide-rods, n, cup 
and actuating mechanism, substantially as set forth; fourth, the combination, 
in a lemon squeezer, of the removable convex perforated bed, the supporting 
ring, e, standard, d, lever, g, link, l, and presser-cup, substantially as described. 

In each of thèse claims the bed upon which the lemon rests while 
Bubjected to pressure is described as being a perforated bed, and the 
language seem to piainly indicate that a bed containing perforations, 
on which the lemon is intended to rest, is claimed as one of the élé- 
ments of the combination. This conclusion, that a perforated bed is 
an essential élément in the combination claimed, is fortiûed by the 
language of the spécification. Thus, it is there said : 

" I make use of a convex bed or surface for the lemon to rest on. The same 
is perforated for the passage of the lemon juice." Again: "The perforated 
bed, a, is convex on its upper surface, and it is perforated with numerous holes. 
There is a rim, 6, around the same to retain any juice and cause it to pass 
through the outer perforations." Again: "The perforated bed and concen- 
trator will usually be cast in one pièce." 

This language, coupled with the language employed in each of the 
claims of the patent, renders it impossible to construe the patent 
otherwise than as a patent for a combination,' one of whose essential 
éléments is a bed on which the lemon is to rest while subjecteil to 
pressure, such bed having holes pierced therein for the purpose of 
permitting the juice of the lemon to pass through the bed and so into 
the concentrator below. 

If this understanding of the patent be correct, I am unable to dis- 
cover any infringement of the patent by the défendants' machine, for 
in the défendants' machine the bed on which the lemon rests while 
subjected to pressure has no perforations. In the défendants' ma- 
chine the bed is solid, with a grooved or oorrugated surface so con- 
structed that it is impossible for the juice of the lemon to pass 
through the bed; but the same is, by means of the grooves in tàe sur- 
face of the bed, oonducted to the edge of the bed, when it passes into 
he concentrator around the bed, running between the edge of the bed 
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and the rim of the concentrator. One machine is constructed to 
compel the juice to pass through the bed ; the other to render it im- 
possible for the juice to take that course. It has been contended in 
behalf of the plaintiff that the spaces which appear in the défend- 
ants' machine between the edge of the bed and the rim of the concen- 
trator are perforations in the bed, within the meaning of the plain- 
tiff's patent. But the word "perforation" conveys the idea of a hole 
through an article, and cannot, with propriety, be held to describe a 
space between two articles such as in the defendant's machine is left 
between the bed and the concentrator, To so read the plaintiff's 
patent would be to enlarge its soope by giving a strained interpréta- 
tion to the language employed. 

But it is again contended, in behalf of the plaintiff, that the use iu 
defendant's machine of a bed for the lemon to rest on, located insid.» 
of the concentrator, with a space between the edge of the bed and th'fl 
rim of the concentrator, is but the employment by the défendant cf 
équivalent meehanism to accomplish the same resuit, and for that 
reason he must be held to infringe. In one sensé the resuit is tb e 
same ; that is to say, iu both the machines the juice is squeezed ont 
of the lemon and caught in a concentrator. But in one the juice is 
forced by the action of the presser directly through the bed to the 
concentrator below by means of perforations in the bed. In the 
other a différent direction is given to the juice. It is forced to the 
edges of the bed, where, by force of gravity, it passes around the 
edge of the bed and then to the concentrator below. This change in 
combination is substantial, and not merely colorable, as appears by 
testimony introduced by the plaintiff, and also by testimony intro- 
duced by the défendant. 

The plaintiff's witness Frank Stone who used the défendants' 
machine for some two weeks, squeezing about 300 lemons a day, sold 
that machine and bought one of the plaintiff's, because, as I under- 
stand the witness, the plaintiff's machine does not choke up so fast, 
nor require such fréquent eleansing, as the défendants'. The défend- 
ants' witness Hall finds from actual experiment that the perforations 
in the bed of the plaintiff's machine render it more liable to clog 
than the défendants' machine, and more difficult to clean. Thus 
both sides, while they differ as to which machine is the better, agrée 
that the machines perf orm the work differently. If the f act be, as both 
sides prove, that a différence exists between the opération of the two 
machines in respect to the liability to clog, and in the ease with which 
the machine can be kept clean, and if, as the plaintiff shows, this 
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différence of itself is suflScierit to make the plaintiff's macliine more 
useful when in actual and fréquent opération, inasmuch as the only 
différence between the machines lies in the bed, the conclusion must 
follow that the substitution of the défendants' bed in place of the 
plaintiff's bed was more than a mère colorable change of form. 

My opinion, therefore, is that none of the eombinations claimed in 
the plaintiff's patent are to be found in the défendants' machine, 
and that the défendant cannot bô held to hâve infringed the plain- 
tiff's patent by the manufacture and sale of the lemon squeezer de- 
Bcribed in the bill. 

The bill is accordingly dismissed, and with costs. 
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The Yankee DoodijB. 

(DisU-id Court, 8. D. Neub York. M^ 31, 1881.) 

Abmibaltt — Ckoss-Libbm— Collision — Two Sail-Vessels ok CBOSsma 
GotTBSBS, Onb with Wind on Poet Bide-^Setbnteenïh .BuiiE— Lookopt— 
DuTY OF Officbb of Deck — TwENïT-FoTTBTH Rulbt-Keepino • Coursb 

TJNDER SeVIïNTBENTH RuLB— CHANaiNG COURSB BEFOBB COLLISION.- 

Where the schooners P. and Y. D. coUided below Barnegat light, oflf the 
Jersey coast, about half past 6 a. m., April 6, 1878, the former striking the lat- 
ter on the starboard side, staving il in, and causing the loss of hermainnaast, 
■while the P. had her bowsprit broken, and was otherwise injured, and thie T. 
D. claimed that when she sighted the P., while shé was lieading; 8. W.j^the 
wind being W. by N., she flrst saw her green light half a point on her port 
bow, and Oiereupon lufled to 8. W. by W., which course she steadily kept to 
let the P. pa«8 on her port side, but the other's green light drew across her bow, 
and kept on till it appeared on her starboard bow, whereupon, the vessels being 
by thig time quite near, she kept off to let the P. pass on that side, but both the 
P.'s lights then appeared, when, by keeping off, she had brought the P. about 
abeam, showing that the P. had also kept off, and was heading directly for 
her, and the P. af ter thus keeping ofl lùfEed just before the collision in order to 
go under the stem of the Y. D.; and the P. claimed that she flrst saw the 
other's red light about a mile distant, half a point on her port bow ; that this 
light broadened on her port although the P. had ported a point and a half , 
changing her course to N. E., but that both lights of the Y. D. then appeared 
two to three points oS her port bow, showing that she was heading towards 
the P., when the P. put her tiller hard a-port and so held it until the collision: 

Hdd, on the évidence, that the Y. D. flrst saw the other's green light on her 
port bow when she luffed to N. W. by N., and kept steadily on that course 
until the P.'s green light appeared on her starboard bow, and therefore that 
the P. could not hâve made and held the red light of the other on her port bow, 
as she claims, but that she must hâve had the Y. D. on her starboard bow. 

That the appearance of the Y. D.'s two lights on the P.'s port bow indicated, 
or should hâve indicated, to the latter that she was crossing the course of the 
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other vessel, and was not caused by the Y. D. changing her course and keeping 
olî, as claimed by the P. 

That on the évidence the crossing of the course of the Y. D. by the P., 
indicatéd to the Y. D. by the [green light of the P. showing on her starboard 
bow, and to the P. by her seeing the two lights of the Y. D., led both vessels to 
keep ofE ; that the Y, D. was the flrst to make the change, and that this was 
immediately followed by the change on the part of the P. 

Also hdd, the courses of the two vessels crossing so as to involve the risk of 
collision, that the P., having the wind on her port side and not being close- 
hauled, ,was bound, under the seventeenth rule of navigation, to keep out of the 
Other's way. 

That her obligïition so to do was not atfected by the Y. D, lufflng one point 
when she flrst made the P., and that this was not a fault on the part of the 
Y. D. which contributed to cause the collision. 

That the P. was in fault in not keeping a good lookout, and especially in 
this : that the mate, who was the offlcer of the deck and who was at the wheel, 
was not where he could keep the light of the Y. D. in view after it was sighted 
and reported by the lookout, his view of it being obstructed by the deck load, 
and that this fault directly tended to cause the collision. 

Also hdd, that the Y. D. was in fault in not keeping her course, under the 
seventeenth rule, instead of keeping ofiE when she observed that the P. had 
crossed her bows, which maiieuver was not rendered necessary to avoid immé- 
diate danger, under rule 24, but, on the contrary, was admitted by her master 
to hâve been made in order to aid the P. in her supposed intention to pass on 
' the starboard side, and actually embarrassed the movements of the P. and 
contributed to cause the collision. 

That each Vessel being thus brought Into immédiate danger by the fault of 
the other, the collision could not be attributed solely to the lufflng by the P. 
just before the collision. 

In Admiralty. 

Benedict, Taft â Benedict, proctors for the Yankee Doodie. 

Beebe, Wilcox é Hohbs, for the Pangussett 

CnoATE, D. J. Thèse are cross-libels for collision. At about half 
past Ll o'dock on the night of the sixth of April, 1878, the two 
schooners came in collision off the Jersey coast a little below Barne- 
gat light, The Pangussett was bound from York river, Virginia, to 
New York, with a cargo of pine wood. The Yankee Doodie was bound 
from New York to Baltimore with cargo. The night was clear and 
starlight. The parties differ as to the direction of the wind, those on 
the Yankee Doodie claiming that it was W. by N., those on the Pan- 
gussett that it was N. W. The libel of the Yankee Doodie puts the 
wind at about W. N. W. I think the weight of the évidence is that 
the wind was W. by N., about a six-knot breeze. The Yankee Doodie 
had her lower sails set and two jibs. Her course at the time she 
made the light of the Pangussett was 8. W., and she was making five 
or six miles an hoxir. The Pangussett carried double-reefed foresail 
nà mainsail and had one jib set. Her course was N. E. by N. ^ N., 
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when she made the light af the Yankee Doodle. On the deck of the 
Pangussett were three men — the mate, who was at the wheel, and 
two seamen, who appear both to havô acted as lookouts, one ôf them 
being on the forecastle deck, the othei- on the forward part of the 
deck-load of wood. On the deck of the Yankee Doodle there were 
also three men — the master, on the quarter-deck; the mate, who was 
forward on the lookont ; and a seaman, at the wheel. The lookout on 
the Yankee Doodle reported a light on the lee (port) bow. It was 
seen at once by the master. It was so distant that at tirst its color 
was not diseerned, but immediately af ter it was seen to be a green 
light. The master and the mate (lookout) both testify that it was 
abôut half a point on the port bow. The Yankee Doodle was then 
nearly as close to the wind as she would lie with her sails full. The 
master immediately gave an order to the wheelsman to luff one point, 
and the wheel was ported so that she headed S. W. by W., and she 
was steadied at that point. The effect was that her sàils shook, and 
her headway was considerably checked. The wheelsman also testifies 
to seeing the green light under the main-boom af ter she was headiag 
S. W. by W. The green light drew across the bow and kept oii till 
it appeared on the starboard bow. The master aud' mate both testify 
to this, and make it bear half a point on the starboard bow. By this 
time the vessel bearing the light had approached very near them. 
Her sails could be distinctly seen, even before she crossed the Yankee 
Doodle's bow. Up to this time, according to the testimoriy'of thôse 
on the Yankee Doodle, the latter vessel was kept steadily on her course 
of S. W. by W. Her master then gave an order to the man at the 
wheel to keep hard off . The wheel was thrown hard a-stârboard. 
The objeot of this movement was, as the master of the Yankee Doodle 
avows, to give thé other vessel more room to pass on his starboard 
side. The master testifies that when he lufifed a point af ter first 
sighting the light he expected the other vessel to keep off, show him 
her red light, and pàss on hiS port side ; but wlien she kept ofi across 
bis bow, still showing her green light, and was half â point on his 
starboard bow, he starboarded to give her more room to pass that 
way. From an observation made to his wheelsman ûr mate, at the 
time of giving the order, it would seem that be suspeeted that the 
other vessel had not yet seen the Yankee Doodle. He testifies that 
when he kept off he did not expect a collision. It is not claimed in 
the pleadings, nor is it shown by the teôtimony, that this mdvemeiit 
was made in extremis to ea6e the blow, or as a despera'te movement to 
avoid an almoât inévitable collision. The testimohy on thé part of 
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the Yankee Doodle tends to show that soon after tlie Yankee Dpodie 
had kept o£f, and when her course was changed to the southward four 
or five points, so that the light of the Pangussett bore about abeam, the 
green light of the Pangussett up to that time remaining in sight, her 
red light also appeared, showing that the Pangussett had also kept 
off, and had changed her course sufficiently to be heading directly for 
the Yankee Doodle; that thereupou the main-sheet was let go to 
make her head off more rapidly, and she was still swinging to the 
southward, and had got headed round to about east, when the Pan- 
gussett came into collision with her on the starhoard side, near the 
main rigging, striking nearly at right angles with the course the Yan- 
kee Doodle was then ou. The Pa,ngussett had her bowsprit broken 
off near the knight-heads, and was otherwise injured about the bow. 
She claims about $800 damages. The Yankee Doodle lost her main- 
mast, and was badly stove in the starboard side. She claims about 
$2,500 damages. The libel of the Yankee Doodle charges, and the 
testimony of those on board of her tends to show, that after the two 
lights of the Pangussett showed nearly abeam she hid her green light 
and continued to show her red light as she came on, but that just 
before she struck both lights came in sight again, and then the red 
light disappeared and the green only remained in view up to the time 
of the collision; showing, as they insist, that after keeping off the 
Pangussett changed again and luffed up, probably in order to go 
under the stern of the Yankee Doodle, and that she was on this luff 
when she struck. 

The case made by the Pangussett is irreconcilable with that made 
by the Yankee Doodle. A light was seen and reported on the Pan- 
gussett, apparently a mile or more away. It was a red light, and so 
far it confirms the testimony of those on the Yankee Doodle that they 
saw the light of the Pangussett over their port bow. But the two look- 
outs on thé Pangussett testify that they saw the red light on their 
port bow about half a point. The mate of the Pangussett could see 
nothing forward from his position at the wheel, but he swears that at 
the time it was reported he was standing up on the tiller and saw the 
red light. He says it was ahead, and, if anything, a little on the port 
bow; that he then changed his course to N. E., porting a point and 
a half, and steadied at that ; that he then stood up again and looked 
at the light, and it bore a point and a half on the port bow. The men 
forward also testified that the light broadened on the port bow, but 
their testimony does not show that they paid much attention to it 
again till they saw both lights, when one of them ran aft and reported 
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to the mate that that vessel was keeping off and running down for 
them. The mate testifies that on receiving this report he put his 
tiller hard a-port, and put the tiller in the becket and jumped up on 
the taffrail, and saw the two lights of the other vessel about two and 
a half tp three points ofE his port bow; that his tiller was kept hard 
a-port till the collision. 

It is évident that if those on the Yankee Doodle saw the green 
light of the Pangussett first on their port bow, and then, after its 
Crossing their bow, on the starboard side, till the vessels were very 
near together, it is impossible that those on the Pangussett should 
hâve seen the red light, and then both lights, of the Yankee Doodle 
over their port bow, as they swear they did. If it stood merely on 
the testimony of those on the Pangussett as to their first sight of the 
red light, it would be quite conceivable that the discrepancy was 
merely owing to a mistake on their part as to its bearing. The two 
lookouts made it but half a point to port, and the mate was certainly 
doubtful if it was to port at ail. So small a misjudgment in the 
bearing of a light is clearly within the range of possibility, but when 
their testimony shows that they ported, bringing it so much further 
on the port bow, it seems hardly to admit of the theory of mistake on 
their part, if, in point of fact, it was, even after their porting, still on 
the starboard bow, as the testimony of the three witnesses from the 
Yankee Doodle, if crédible, clearly shows. It is suggested, indeed, 
that those witnesses may hâve mistaken a red light for a green one. 
But the theory of color-blindness, which would be very plausible if 
there were but one witness to the color of the light, is destroyed by 
the number of the witnesses, and their testimony is too positive to 
admit of the theory of mistake on their part as to the color. It is 
neûessary, therefore, to détermine at the outset which proposition is 
to be accepted as true — that those on the Pangussett made and held 
the red light of the Yankee Doodle over their port bow, or that those 
on the Yankee Doodle saw a green light. TJpon the whole testimony 
I am clearly of opinion that the story of the Yankee Doodle is, in this 
respect, to be taken as the truth, The testimony of the two seamen 
on the Pangussett plainly shows that they were not keeping a good 
lookout for this light after they first saw it. They appear to hâve 
looked at it again, — at least, they so testify, — but they do not claim 
to hâve kept a steady watch on it as those on the Yankee Doodle did 
upon the light which they saw. Moreover, the mate of the Pangus- 
sett, who was at the tiller, could not see forward, and, until they were 
v.9,no.2— 8 
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Burprîsed by seeing the two lights of the other vessel bearing dowri 
on them, he had, at most, but two very brief glimpses of the light. 
It was in sight several minutes béfore the two lights came into their 
view, and.he testifies that having ported enough, as he thought, to 
clear the other vessel, he asked the lookout, when he thought he 
ought to see it aft of the deck load, whether it was nearly abeam; 
that the lookout replied, "Not quite." There is no confirmation of 
this conversation, and I cannot crédit it, because one of the lookouts 
says that the light was never more than three-quarters of a point on 
the port bow, and the other does not give it a bearing that could in 
any sensé properly be described as "not quite abeam." But the tes- 
timony of the mate clearly shows that although, as officer of the 
deck, he was bound to keep the light constantly in view after it was 
reported till ail possibility of collision had passed, yet he failed 
whoUy to do so, and, having changed his course, as he thought, suffi- 
ciently to clear it, took it for granted that he would clear it, and 
took no more notice of it till roused by the alarm of the lookout. 
His testimony as to what was seen from his vessel, therefore, is of 
very little value. And whether it is a case of false testimony or of 
gross misjudgment as to bearing, or (what is not impossible) a case 
of mistaking the light of another vessel on their port bow for the 
light of the vessel whose two lights they afterwards saw, but whose 
light they may not bave seen at ail befofe, it must be held that they 
had the Yankee Doodie on their starboard bow, and not on their port 
bow, ail the time, and that if they ported a point and a hàlf, and 
kept on that new course, as the mate testifies, evén that movement 
did not bring the light of the other vessel on their port bow. 

Assuming, then, that the Pangussett was crossing the bow of the 
Yankee Doodie from port to starboard, showing her green light ail 
the time, it would of course happen, when she reached the point where 
her course intersected that of the Yankee Doodie, that she wotild see 
both lights of the Yankee Doodie. There is no reason, therefore, for 
rejecting the testimony of those on the Pangussett that, after seeing 
the red light for several minutes, they suddenly saw both lights. This 
is in. entire harmony with the testimony of those on the Yankee Doo- 
die, that the Pangussett crossed their bow. The men on the Pangus- 
sett, however, appear to bave inferred from this seeing of the two 
lights that the other vessel was keeping off across their course. On 
the theory that they had ported sufficiently to clear hor, and that 
their earlier observation of her bearing was correct, this inferenoe 
would bave been correct. But on the assumption that the light had 
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been ail the time on their starboard bow, it only indicated, or should 
bave indicated, to them that they were crossing the course of tbe ves- 
sel bearing the red light. And crediting, as I do, the testimony on 
the part of tbe Yankee Doodle that she kept steadily on her course, 
N. W. by W., till the Pangussett's green light showed on her star- 
board aide, I must find that this is ail that it did indicate, and that 
the appearance of tbe two lights was not caused by the Yankee Doo- 
dle changing her course and keeping off. 

This crossing of the bows of the Yankee Doodle by tbe Pangussett, 
indicated to the Pangussett by the seeing of the two ligbts and to the 
Yankee Doodle by the showing of the green light on the starboard 
bow of the Yankee Doodle, was the occasion of a change pf course on 
the part of both vessels. That both vessels, at or very soon af ter 
this happened, kept off, — the Pangussett on a hard a-port wheel, and 
the Yankee Doodle on a hard a-starboard wheel, — does not admit of 
any doubt, The Pangussett claims to hâve made this maneuver as 
the only means of avoiding the collision, because the seeing of the 
two lights led her mate to believe that the Yankee Doodle, being on 
her port bow, was keeping off across her bow. If this was the real 
motive of the movement of the Pangussett, it was based upon a mis- 
take as to the movement and course of the Yankee Doodle, wbich 
mistake the mate of the Pangussett was led into by bis misjudgment 
as to the bearing of the Yankee Doodle, and bis failure to keep tbe 
light reported in view, as he should bave done. Tbe motive on the 
part of the Yankee Doodle is conceded by her master to bave been 
simply to aid the Pangussett in her supposed intention to pass on 
tbe starboard hand. 

It is not entirely clear upon the évidence which vessel kept off first, 
but I think the prépondérance of the évidence is that the Yankee 
Doodle did so. The mate of the Pangussett testifies that, on bearing 
the report that the other vessel was keeping off and running down on 
them, be instantly hove bis tiller hard a-port and put it in the becket, 
and then jumped up on the taffrail and for an instant saw both lights, 
and then the red light disappeared and the green alone showed. 
There is no doubt that the alarm was caused by the lookout discov- 
ering the two lights, and it seems bardly possible, if this statement of 
the mate is true, that the green light of the Pangussett should bave 
showed half a point on the starboard bow of the Yankee Doodle while 
the Yankee Doodle still kept her course, or that if the Pangussett 
thus instantly ported on the showing of the two lights her own green 
light should bave continued visible to those on the Yankee Doodle 
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even after the Yankee Doodle had changed her course several points 
by keeping off, as her -witnesses testify that it did. The speed of the 
Yankee Doodle had been very much diminished by her keeping so 
close to the wind. Her master thinks she was not working more than 
a mile an hour when she kept off. She had more sail on than the 
Pangussett, and as she kept off she would, of course, increase her 
speed; and when it was seen that the Pangussett was keeping off 
also, which was discovered by seeing her two lights nearly abeam, 
the master of the Yankee Doodle let go her main-sheet, which also 
tendéd to give her more speed. But upon first keeping off she mnst, 
it would seem, hâve moved forward less rapidly than the Pangussett 
did when she first kept off. In view of thèse circumstances, and the 
length of time the green light of the Pangussett remained in sight, I 
am unable to crédit this statement of the mate, and think that it is 
made out that the Yankee Doodle was the first to keep off, and that 
almost immediately afterwards the Pangussett kept off. 

The évidence, I think, shows that the vessels were very near each 
other when the Yankee Doodle kept off. Her master estimated the 
distance of the Pangussett when she çrossed the bows of the Yankee 
Doodle at less than a quarter of a mile. Other witnesses make the 
distance half that or less. There are indications in the testimony on 
both sides that the time was very brief between the Pangussett 
crossing the bow of the Yankee Doodle and the collision. The esti- 
mâtes of the time from the first seeing of the light to the happening 
of that event, and from that event to the collision, make the latter 
period of time a very small proportion of the whole time the vessels 
were in sight of each other. When the master of the Yankee Doodle 
conoluded to keep off, his order was to keep hard off; and not satisfied 
with the way the wheelsman turned his wheel he reproved Him for 
not being quick, and put his own hand to the wheel. The wheels- 
man of the Yankee Doodle thought that if both vessels had kept on 
they would not hâve cleared, but might hâve cleared if the Yankee 
Doodle had kept on and the Pangussett had luffed up quickly. The 
master of the Pangussett was lying down in his cabin and heard the 
alarm of the lookout caused by his seeing the two lights of the Yankee 
Doodle. He instantly rushed on deck and jumped tfpon the taffrail, 
and saw the Yankee Doodle right ahead of the Pangussett, the collis- 
ion following almost instantly. Thèse circumstances, with others, 
strongly tend to show that when the vessels kept off they were very 
near together. On the part of the Pangussett it is denied that she 
luffed after keeping off. Her mate testifies that her tiller was not 
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moved again after he put it in the becket till the collision. For the 
reasons already given his testimony is not entitled to much weight. 
The proofs tending to show that she did luff are the testimony of thé 
three witnesses from the Yankee Doodle, and the évidence as to the 
headings of the vessels at the moment of collision. Of the three men 
on the Yankee Doodle, one, the mate, was forward, and the others, 
the master and the wheelsman, were on the quarter-deck aft of the 
point where the Yankee Doodle was struck. They ail testify to the 
shutting in of the green light, and to its reappearance and the hid- 
ing of the red light hefore the Pangussett struck. As to the mate on 
the bow, this might be the effect of the bow of the Yankee Doodle 
passing the bow of the Pangussett; but as to the master and wheels- 
man, this theory does not explain what they saw of the change of 
lights ; and, if their observation and recollection are correct, the Pan- 
gussett, after keeping off, must hâve changed again and thrown her 
tiller to starboard. There is also a considérable weight of évidence 
to show that the Yankee Doodle, at the time of the collision, was 
heading about east. Her wheelsman testifies to seeing the compass 
at east by south before they «ame together. Her fore-boom jibed 
before they struck. The angle of the collision was not fiar from à 
right angle. If the Yankee Doodle was heading anywhere nèar east 
at the time of the collision, the Pangussett must hâve luffed up after 
keeping off to bring her nearly head on, as she was when she «truok. 
This is still more évident, if, as some of the witnesses from the Pan- 
gussett, testify, the blow was angling aft or towards the stern of the 
Yankee Doodle. I think the prépondérance of the évidence is that 
the Pangussett did luff just before the collision. 

The questions of fact being thus disposed of, it remains to déter- 
mine whieh of the parties is responsible for the collision. The case 
falls clearly within the seventeenth rule of navigation, whieh provides 
that when two sail-vessels are crossing so as to involve risk of 
collision, if thèy hâve the wind on différent sides the vessel with the 
wind on the port side shall keep out of the way of the vessel with the 
wind on the starboard side, except in the case in whieh the vessel 
with the wind on the port side is close-hauled and the other vessel 
free, in whieh case the latter vessel shall keep out of the way. Thèse 
vessels had the wind on différent sides. Their courses were crossing, 
80 as to involve risk of collision. The Pangussett had the wind on 
her port side, and she was not close-hauled. She was bound to keep 
out of the way. Under the twenty-third rule the Yankee Doodle was 
equally bound to keep her course. I do not think that the luffing 



118 FBDEBAL BBPOETBR. 

up of the Yankee Doodle a point nearer the wind, as soon as the light 
of the PanguBsett waa discovered, aflfects the case. It had no tendency 
to mislead the other vessel, as it did not change the light shown. 
It made it more certain that the other vessel would see only the red 
light. The change was made when they "were so far apart that it 
could safely be made without embarrassment, and it did not in fact 
conduce to the collision. The Pangussett, on making the light of the 
Yankee Doodle, recognized her duty to keep out of the way if sbe 
ported, as the mate testifies, but she failed to make effectuai the 
maneuver intended to be performed of shaping her course so as to 
pass on the port side of the other vessel, either by not porting enougb, 
or, after porting, by not keeping steady on her new course. This 
failure is primarily to be attributed to a very gross failure of those 
in charge of her to keep a good lookout. The négligence of the 
mate in this respect is especially reprehensible. It is as clearly the 
duty of the officer of the deck, after a light is reported, to keep it in 
view and to watch its movements, and the effect of the movements 
of his own vessel taken with référence to it, as it is of the lookout 
to see and report a light that comes in view. The Star of Scotia 
2 Fed. Ebp. 592. Yet this mate, confessedly, was where he could 
not perform this duty, because of the pile of wood on deck before 
him; and, upon his own showing, he was navigating his vessel by 
questioning the lookout as to the movements of the other vessel. 
On his own testimony, he shaped his course to clear her, as he 
Bupposed, and then took no more notice of her till the alarm of the 
lookout that she was coming down on him, exeept to put this 
question to the lookout. This was gross carelessness, and brought 
the vessels into a position of much greater risk of collision than they 
were when he first made the light, and directly tended to cause the 
collision. The responsibility for avoiding the colhsion, however, was 
still on the Pangussett, and she made another maneuver by keeping 
off. This also was a mistake, based upon an erroneous inference as 
to the previous course and movements of the Yankee Doodle, and is 
properly to be charged to the previous failure to keep a good look- 
out. 

Yet I am not able to justify the Yankee Doodle in her change of 
course by keeping off after she saw that the Pangussett had crossed 
her bows. It was not the case of a movement rendered neeessary to 
avoid immédiate danger under the twenty-fourth rule. It is not 
claimed to be such in the pleadings, nor upon the testimony of the 
master of the Yankee Doodle hiraself. He does not testify that the 
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PanguEBett could not, if she had kept her course, hâve passed safely 
on the starboard aide. Therefore, having departed from tbe rule 
which required Mm to keep his course, he must show that the move- 
ment did not contribute to cause the collision, or his vessel will be 
chargeable with fault. This is not shown. It does not appear that 
if the Yankee Doodle had kept her course instead of keeping ofif there 
would still hâve been a collision. It is not proven that the Pangus- 
sett could not, by keeping off when tbe Yankee Doodle cbanged her 
course, hâve avoided the collision if the Yankee Doodle had kept her 
course. Especially, in view of the f act that the speed of the Yankee 
Doodle was decreased, as her master thinks, to à mile an hour, it 
was not proved that the relative positions of the vessels and their 
distance apart rendered this impossible. This being so, the Yankee 
Doodle had no right to assume that to keep on to starboard was the 
only possible ôdurse for the Pangussett to take. The movement was 
based upon an inference of the master that the other vessel intended 
to keep on and pass him on the starboard side. This was a mistake. 
He had no right to change his course on such a supposition. He was 
not called uponto aid the Pangussett in the duty the lawimposed on 
her to keep ont of his way. The resuit showed that this attempt to 
aid not only failed of its purpose, but actually embarrassed the move- 
ment taken by the Pangussett to avoid the Yankee Doodle, and con- 
tributed to produce the collision. Nor is the responsibility of the 
Yankee Doodle relieved by the subséquent luffing of the Pangussett 
just before the collision. Assuming that this was also a mistake, and 
an ill-judged effort, in the présence of immédiate danger, to avoid a 
collision, yet the vessels were brought into that immédiate danger 
partly by the Yankee Doodle's failure to keep her course, and it can- 
not be claimed that this last error of the Pangussett alone caused the 
collision. 

Both vessels being in fault the damages must be apportioned. 
Decree accordingly. 
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The Pacific. 
{District Vowt, E. D. Virginia. March 4, 1881.) 

1. ADMiKAiiTT— Maritime Contract. 

Materials or machinery furnished, or work done, in the original construction 
of a ship or vessel, are not maritime in their nature, and do not give riae to a 
maritime contract. 

2. Bame— Same. 

Nor can they be made so by a state statute, the only effect of snch a statute 
being to attach a lien to a contract originally maritime in nature, and not to 
make a contract maritime which is not so originally. 

3. Samb— Sakb. 

Hence, a libel in rem, on a contract of such a character, dismissed. 

In Admiralty. 

In February, 1880, Pardessus & Anthony, who were then résidents of 
New York city, commenced the building of a steam-dredge at Astoria, in 
N'ew York harbor. Her huU and flooring were completed there, and in the 
end of April the huU was launehed and was towed to Greenpoint, in Kings 
county, New York, a place near Brooklyn. The timbers nsed in the con- 
struction of the hull were furnished by J. W. Eussell, of New York-6ity, and 
were delivered in New York previous to March 26, 1880. On January 24, 1881, 
there was still due for the timber on account the sum of .$451.21. Part of the 
lumber used either in the construction of the hull, or afterwards in thecomple- 
tion of the vessel, was towed to the dredge by V. Vierow. AU the timbers 
so towed were used in the construction of the dredge, a part after her arrivai 
in Norfolk. The above towing was done between February 21, 1880, and 
September 24, 1880. On January 24, 1881, there was still due on this account 
the sum of .f 159. Whilst being constructed, a number of hands were em- 
ployed about the dredge to assist in setting the machinery and to do any work 
that was convenient. Edward Davis and James Richardson, of New York, 
furnished provisions and supplies for thèse hands. The items in the bill of 
Davis ran from March 5, 1880, to September 15, 1880, and aggregated $261.77. 
The items of Eiohardson ran between the same dates, and aggregated $312.48. 
After the arrivai of the hull at Greenpoint, Long Islaud, G. H. Tiebout, of 
Brooklyn, furnished nails, bolts, and iron, which were used in the construc- 
tion of the parts of the dredge then remaining unflnished. His bill for the 
same ran between April 6, 1880, and September 20, 1880, and aggregated 
$167.03. There was also a bill of Hunter, Keller & Co., of New York, for mate- 
rials furnished between August 3, 1880, and September 17, 1880, amounting to 
$68.54. The engines and varions attachments to the boiler and engines were 
furnished by John -J. Hayes, of Brooklyn. The articles so furnished by hlm 
were ail the first of tlie kind, and were part of her original construction. The 
work of this co-libellant was furnished between March 20, 1880, and June 17, 
1880, with the exception of an item of $6, furnished November 5, 1880, after 
the dredge was sent to Norfolk. The balance due on this claim was $1,357.70. 
The boiler for the dredge, and varions work accessory thereto, was furnished 
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by Gustavus Pienez, of ÎTew York. This work was also the first o£ its kind 
put upon the dredge, and was a necessary part of her equipment as a dredge. 
The boiler was furnished under a written contract providing that the title 
should net pass uiitil the notes given for the purchase money were paid. Thèse 
notes ail lell due after the boiler was delivered. The boiler was delivered 
about August 10, 1880. The other items ran between May 26, 1880, and 
September 4, 1880. This work was ail done while the dredge was in New 
York. The l)nlance due to Pienez was $964.49. 

The anchors, ropes, and chains were furnished by H. B. Bailey & Ce, of 
New York city, and were ail the first of the kind furnished for this dredge. 
They were furnished between September 8 and 18, 1880, while the dredge was 
still at New York, and the amount charged for them was $787.45. 

John F. Walsh, of New York, also did work and furnished materials in 
caulking the hull, while in New York, for which there was due him $176. The 
bucket or scoop of the dredge was furnished by Théo. Smith & Bro., of Jersey 
City. Various other work was also done by them, which was between the 
dates of June 30, 1880, and August 7, 1880. The bucket was delivered about 
September 20, 1880, at Jersey City. Tliis bucket and materials were not sent 
by them to the dredge, but delivered at Jersey City to Pardessus & Anthony. 
At the time of delivery the dredge was in New York. The contract was that 
the bucket was to be^ delivered in Jersey City. The bucket was not at- 
tached to the dredge in New York, but was brought to Norfolk by common 
carriers. While incomplète as a dredge in this and other respects, but at the 
same time sufflciently complète to risk the voyage, the dredge was towed to 
Norfolk, Virginia. After arriving at Norfolk this same bucket, which was 
the iîrst the dredge had, and was necessary to her completion as a dredge, was 
attached to the dredge for the first time, as also the pôles used in hoisting and 
lowering it. Various other work, occupying in ail 10 days, was done upon the 
dredge after arriving at Norfolk, before it was complète as a dredge and 
ready for work. It had left New York September 24, 1880, arrived in Nor- 
folk September 29, 1880, and did its flrst work October 6, 1880. On account 
of its incomplète construction it worked poorly, and ran its owners heavUy 
into debt. On December 12, 1880, it was libelled for towage, and a decree 
of sale obtained. Pending the sale under this decree, its owners, on Jan- 
uary 8, 1881, sold the dredge to the National Dredging Company, of Wash- 
ington, D. C, the considération being $6,000 in cash, and the assumption by 
the said company of a dredging contract with the United States government 
held by Pardessus & Anthony. The purchase money, except a few hundred 
dollars, was applied by the vendees to the payment of admiralty claims 
against the dredge held in Norfolk; Pardessus & Anthony assuring the vend- 
ees that there were no other admiralty liens on the dredge than those held in 
Norfolk, and that ail their other debts were mère personal obligations, of 
which part were for the construction and fitting out of said dredge. Imme- 
diately on the consummation of the sale, the vendee set to work improving 
and completing the dredge, and on the twenty-fourth of January, 1881, when 
the présent libel was filed, had spent or contracted to spend $4,000 on it in 
improvements, which was swelled to $7,000 by March 1, 1881. None of the 
above-named parties filed in New York the spécifications of lien required 
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by the New York vessel law. It was in évidence that the usual mode of 
building dredges or steamers of any kind is to build the hull, and to place the 
engines, boilers, and macliinery in the hull after its launching, thereby saving 
the additional weight et the machinei-y in the process of launching. The value 
of the dredge at the date of the hearing (Mardi 3) was estimated at 812,000 
to $15,000. ïo build a new one like it would cost about $18,000. On Janu- 
, ary 24, 1 881, the dredge was libelled by Théo. Smith & Bro., and the various 
other parties named above came in as co-libellants and petitioners. The 
National Dredging Company appeared as claimant and intervenor, 

Harmanson d Heath, John C. Baker, and Walke é Old, for the sev- 
eral libellants and co-libellants. 
.. Sharp é Hughes, for the olaimants. 

(1) Supplies furnished and work done for, in, or about the original con- 
struction of ships or vessels are not maritime eontracts and not enforced by 
admiralty courts. 20 How. 393; 22 How. 129; 23 How. 494; 1 Cliff. 46; 1 
Woods<290;2Hughes,81. 

(2) Not being admiralty contracta, they cannot be made so by state statutes. 
Sucli statutes cannot enlarge the admiralty jurisdiction. They cannot change 
into an admiralty contract what the law meantime déclares not to be such. 
The mère allégation that crédit vsras given to the vessel does not give rise to 
a maritime contract. The subject-matter of the contract must be maritime. If 
that is the case, then the party will be presumed to hâve given crédit to the 
vessel, and this presumption will add to his remedy the action in rem. The 
efEect of a state statute is therefore merely to add to the remedy in personam, 
which attaches to ail maritime eontracts, the additional remedy in rem. This 
is a mère alternation of the means of enforcing an admiralty contract. It is 
not an addition to the subjects of admiralty jurisdiction. If the subject-mat- 
ter of the contract is not maritime, it cannot be made so by a state statute. 
The folio wing extracts from décisions prove this: 

" The altération [of the twelfth rule] applies to the character of process to 
be used, not the jurisdiction. * * * The states can neither enlarge nor 
limit the admiralty jurisdiction of the fédéral courts." 8 Biss. 344, 349, (1872.) 

The effect of a state law is merely " to attach a lien to a maritime contract." 
5 Ben. 71. 

"We hâve determined to leave ail thèse liens depending upon state laws, 
and not arising out of the maritime oontraut, to be enforced by the state 
courts." 21 How. 251. 

" The law of the state begins where the maritime law ends," (t. e. the power 
of a state court to enforce it.) 1 Low. 377. 

" It is very obvious that state législatures hâve no power to coufer- any 
additional jurisdiction upon the United States courts, and it is only where the 
lien given by the state statute is in respect to a suk/ect which is mantime in 
its nature that admiralty process will lie to enforce it." 2 Parsons, Ship. & 
Adm. 324. 

" There is a wide différence between the power of the court upon a question 
of jurisdiction and its authority over its mode of proceeding and process. And 
the altération in the rules applies altogether to the character of the process to 
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be used in ceilain cases, and has no relation to the question of jurisdiction." 
1 Black, 526. See, also, pages 629-30 of same case, where it is stated that the 
lien given by local law must attach to a maritime contract, and that state 
laws would be enforced only "where it did not involve controversies beyond 
the limita of admiralty jurisdiction." 

"An act of assembly cannot enlarge or regulate the jurisdiction of the ad- 
miralty by its own provisions. * * * A lien given by a state may be 
enforced by a suit in rem in the admiralty, lut it must be suoJi a suit <xs the 
admiralty can entertain; in other words, where the contract or service are 
maritime, althoiigh they are not such as would authorize a proceeding in rem 
in the admiralty, because there was no lien for them ; yet when the state law 
supplies this deficiencyand gives this lien, the court of admiralty will enforce 
it. This is not enlarging the jurisdiction of the court, but the remedy of the 
party. It does not authorize a suit in the admiralty on the subject-matter, 
not of admiralty jurisdiction, but only gives a particular remedy for the re- 
çovery of the debt." Crabbe, 431-3. "A state statute conferring a lien not 
maritime cannot confer jurisdiction on the United States courts." 22 How. 
129, 182. "A court of admiralty has no jurisdiction of a suit in «-emagainst 
a ship to rocover for work, etc., done in building a ship, even though the 
state law givea a lien therefor." 3 Ben. 163. See, to same effect, 11 Blatchf. 
451 ; 14 Blatchf. 24 ; 2 Hughes, 48, 49, 52, 54 ; 43 N. Y. 554, 563. "The admi- 
ralty jurisdiction in personam does not dépend upon the question of lien." 39 
N. Y. 27, and cases cited. 

(3) If any state law at ail applies it is the law of the place where the sup- 
plies were delivered, and not the law of the place where the f urnisher résides, 
nor the law of the forum. Of course the lex looi. governs. The law of Vir- 
ginia, therefore, has nothing whatever to do with the case. 2 Parsons, Ship. 
& Adm. 326. 

(4) The parties must therefore rest their case, if they hâve any, on the law 
of New York. The part of the law giving the lien may be found in 39 N. Y. 
21. That law has been construed to be valid, in so far as it conf ers juris- 
diction upon state courts for the enforcement of liens contracted in the 
building of vessels, for the very reason that such building is not a maritime 
contract. There can be no doubt of its validity in so far as it conféra juris- 
diction on its state courts fpr the enforcement of liens not maritime but 
common law. To that extent state laws are, of course, valid, as they do not 
interfère with the admiralty. AU cases that may be cited in opposition to the 
ground taken above will be found on examination to résolve themselves into 
this and nothing more. 43 N. Y. 52, 56-7, 554^563. 

(5) Even if any of thèse supplies were of a maritime nature, and the state law 
could give them a remedy in rem, they hâve no lien uuder the New York law. 
That law requires that, in order to préserve the lien, spécifications must be 
filed within 12 days after the departure of the vessel from the port where the 
supplies were furnished. 61 N. Y. 532-8. In order to avail themselves of 
the law they must, of course, bring themselves within its provisions. Thèse 
laws are in dérogation of the gênerai law, and must be strictly construed and 
strictly complied with. The Lottawanna, 21 Wall. 558. Not one of the peti- 
tioners flled spécifications in this case. 
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(6) A payment on account goea to extinguish that part of the account for 
which there is a lien. 1 Spr. 206 ; 2 Parsons, Sliip. & Adm. 153. 

(7) Giving crédit for a longer time than the lien lasts is a waiver of it. 7 
Pet. 324, 344; 2 Parsons, Ship. & Adm. 152. 

Hughes, D. J. This is not an action brought upon an ordinary con- 
tractby non-residents against a résident in a United States court on its 
law or equity sida. It is a proceeding in rem in admiralty, brought 
in the United States district court as a court of admiralty. Suoh a 
proceeding will only lie upon a contract which is maritime. If the 
claims pref erred in this proceeding be maritime, the court has jurisdie- 
tion. If they are not maritime, the proceeding is coram non judice, and 
will hâve to be dismissed. The owners,. défendants, contend that the 
several claims represented by the respective libellants and petitioners 
hère were for the original construction of the dredge Pacific ; that such 
claims are not enforceable in admiralty ; and that the court eannot 
entertain or enforce them in this proceeding, however meritorious in 
their nature, and however valid in equity and good conscience against 
the original owners of the dredge. Pardessus & Anthony, who pro- 
cured the materials to be furnished and the work to be done which 
constitute the basis of thèse claims. The propositions of law relied 
upon by the owners or claimants are correct. 

In People's Ferry Co. y. Beers, 20 How. 393, the United States 
suprême court, which gives us the admiralty law, decided, against 
the then generally prévalent opinion of the district judges, that a con- 
tract to build and complète a vessel is not within the admiralty juris- 
diction of the United States courts,- thongh the intention should be to 
employ the vessel in navigating the océan; and that such material- 
man or builder, if he has a lien at ail, has only the common-law 
possessory lien, or such statutory lien as local législation may bave 
created; neither of which, of itself, confers the admiralty jurisdie- 
tion. It held that this admiralty jurisdiction, in cases of contract, 
dépends primarily upon the nature of the contract, and is limited to 
eontracts, claims, and services purely maritime, touching rights and 
duties appertaining to commerce and navigation. It said- 

" It would be a strange doctrine to hold a ship bound in a case wlierô the 
owner made a contract in writing, charging himself to pay by instalmsnts for 
building the vessel at a time when she was neither registered uor licensod as 
a sea-going ship." 

It deelared that the wages of shijjwrights bave no référence to a 
Yojage to be performed. The court noticed the fact that district 
courts had recognized the lien of builderd and furnishers of material 
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v:hen the local law gave a lien upon the vessel where it was built; 
but it said that no such case had been sanctioned by the suprême 
court. Under this décision a contract, in order to be enforceable in 
admiralty at ail, must be maritime. If it be not maritime no state 
law can help the jurisdiction of the court, and contraets for building 
and furnishing material to a vessel in the original construction of it 
are not miaritime contraets. 

In the case of Roach v. Chapnmn, 22 How. 129, where the steamer 
under libel was built in Louisville, Kentucky, and the persons who 
f urnished the boilers and engines libelled in admiralty in Louisiana, 
the court held that there was no jurisdiction. It so held on the 
express ground that "a contract for building a ship or supplying 
engines, timber, or other materials for her construction is clearly not 
a maritime contract." 

In that case it was insisted, for the libellants, that the local law of 
Kentucky, by giving a lien, supplied the defect of jurisdiction arising 
from the non-maritime character of the contract; but the suprême 
court replied that "local laws can never confer jurisdiction on the 
courts of the United States;" In fact, it is well settled that local 
laws can neither enlarge nor diminish the admiralty jurisdiction, 
either by declaring those contraets to be maritime which are not, or 
those not maritime which are so by the admiralty law, 

I think that the f oregoing propositions settle ail the claims in this 
case. They are ail for materials, engines, machinery, work, or sup- 
plies furnished the .original owners of the dredge in its original con- 
struction and equipment. As such, they corne within the ruling of the 
suprême court in the case of Roach v. Chapman. The claims are not 
maritime, because they are for original construction and equipment. 
Not being maritime, the question of horne orforeign vessel does not arise, 
and we hâve no need to examine the effect of the vessel law of New York. 
Not being maritime, the comprehensive law of Virginia, (chapter 235, 
p. 217, Acts of the Assembly, 1877-8,) giving liens and power of 
attachment against vessels foreign and domestic, can avail nothîng 
in this court. In order to the existence of the admiralty jurisdiction 
in this court two things must coneur — First, the claim must be mar- 
itime in its essential character; and, second, the lien must exist, either 
under the admiralty or the local law; a mère lien under a local law 
will not suffice of itself. I will sign a decree of dismissal as to the 
libel, and as to ail the pétitions in the nature of co-libels. 
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The Belgenlànd.* 

(OircuU Court. E. D. Penmylvania. October 10, 1881.) 
1. Admiraltt— Collision — 8team-Ship — Failure to Sbe Baiung-Vessbii — 

DUTY TO KEEP LoOKOTIT on T0RTLE-BACXi;. 

A steam-ship collided with and sunk a bark in mid-ocean in conséquence of 
the bark not having been observed from the steam-ship in time to avoid the 
collision. The steam-ship had lookouts upon the bridge, but none upon the 
turtle-back, the reason given being that, although one could hâve been plaoed 
there in safety, he would bave been of no use, as the vessel was plunging into a 
head sea and constantly taking water over her bow. 

Edd, that if the failure to see the bark resulted from the inattention of the 
steam-ship's lookout she was culpable, and if it resulted from the condition of 
the atmosphère she was culpable in not having reduced her speed and placed a 
lookout on the turtle-back. 

HM, further, that, in the face of évidence that the bark held her course, and 
that she might hâve been seen from the steam-ship by proper vigilance, a mère 
spéculative explanation of the steam-ship's presumptive culpability could not 
be accepted. 

The décision of the district court, reported 5 Fed. Rbp. 86, aiflrmed. 

Appeal by the steam-ship Belgenlànd from the decree of the dis- 
trict court (reported in 5 Fed. Ebp. 86) awarding damages against 
her npon a libel for collision. The facts are sufficiently stated in 
the opinion. 

Henry R. Edmunds and Morton P. Henry, for libellant. 

Henry Flanders and J. Langdon Word, for appellee. 

McKbnnan, C. J. : 

finding of facts. 

(1) Between 1 and 2 o'clock on the morning of September 3, 1879, in mid- 
ocean, a collision occurred between the Norwegian bark Luna, on her voyage 
from Humacao, in Porto Eicô, to Queenstown or Falmouth, and the steam- 
ship Belgenlànd, on a voyage from Antwerp to Philadelphia, which resulted 
in the sinking of the bark, in the total loss of the vessel and the cargo, and in 
the drowning of flve of her crew. 

(2) The wind was between S. W. and W. S. W., and there was not much 
sea, but a heavy swell. The bark was running free, heading S. E. by E. J E., 
having the wind on her Btarbo.T,rd quarter. Ail her square sails were set 
except her main royal, and she carried also lier fore, main, and mizzen stay-sails 
and inner jib. Her yards were braced a little, her main sheet was down, but 
the weather clew was up. She was making about seven and one-half knots. 
Her watch on deck consisted of the first mate and three men ; an able seaman 
was on the lookout on the top-gallant forecastle, and a capable helmsman was 
at the wheel. She carried a red light on her port side and a green light on 
her starboard side, properly set and burning brightly, which could be seen, on 

*Reported by Frank P. Pricliard, Ksq , of the Philadelphia bar. 
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a dark night, and with a clear atmosphère, at least two miles. The character 
and location of thèse lights conformed to the régulations of the bark's nation- 
ality, which are the same as those of the British board of trade. About 1:45 
o'clock the lookout sighted the white mast-head light of a steamer right ahead, 
distant, as he thought, about a mile, and reported it at once to the mate, who 
cautioned the men at the wheel to " keep her steady and be very caref ul," and 
the bark held her course. Ko side lights on the steamer were seen from the 
bark, but, as the vessels approached each other, the white light of the steaiher 
gradually drew a little on the port bow of the bark for three or four minutes, 
ïhe mate of the bark, seeing the steamer's sails, and that she was heading 
directly for thé bark, Was close aboard of her, and reasonably apprehending 
that a collision waa inévitable, ordered the bark's helm hard a-port. In a few 
seconds the steamer's starboard light came into view, and in another instant 
shë struck the bark on her port side, cutting her in two obliquely from the , 
àfter-part of the fore rigging to the fore-part of the main rigging. 

(3) The Belgenland was steering K. W. by W. j W. by compass, and making 
about 11 knôts. Her second olSeer had charge of the deck, and his watch was 
composéd of 10 able seamen, two quartermasters, the second boatswain, and 
thé fourth offlcer. Ône able seaman M'as stationed on the lee or starboard 
side of the bridge as a lookout. The second offlcer was on the bridge. The 
fourth offlcer was stationed at the after or standard compass, which was near 
the mizzen-mast, but at the time was on the bridge, having come there to 
report a cast of the log. A quartermaster was at the wheel. The rest of the 
watch were underneath the turtle-back or top-gallant f orecastle. The steamer 
was 416 feet long and about 38 feet beam. The bridge was 150 or 180 feet 
from her bow, and was six or seven feet higher than the top of the turtle- 
tiack, which was about 25 feet above the water. The steamer had her fore, 
main, and mizzen try-sails, fore stay-sail and jib set and drawing, and probably 
her jigger also. She heeledto starboard from 10 to 15 degrees. 

(4) The only lookout on the steamer was on the bridge. None was on the 
turtle-ba,ck, although it would hâve been entirely safe to station one there, for 
the alleged reason that the vessel was plunging into a head sea and taking so 
ihuch water over her bows that he would hâve been of no use there. 

(5) The bark was not seen by those in charge of the steamer until just at 
the instant of the collision, when the second offlcer saw lier head-sails just 
across the steamer's bow ; the lookout in the lee side of the bridge saw her 
after-sails and stem. 

(6) The moon was up, but was obscured by clouds. There was no fog, but 
occasional rain, with mist, and the wind was blowing from the S. W. to 
W. S. W. 

(7) Objeets could be seen at the distance of from 500 yards to a mile. The 
mast-head light of the steamer was sighted and at once reported by the 
lookout on the bark, at the distance of about a mile; the port light of the 
bark was seen by a steerage passenger on the steamer, looking out of his 
room just under the bridge, and reported to his room-mates long enough be- 
fore the collision to enable the second steerage steward, who heard the report, 
to go up the companion ladder, cross the deck, and reach the steamer's rail. 
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After the collision the mizzen-mast of the bark was ail of her above water, 
atid this was distinctly seen from the steamer when she was at the distança 
of 600 yards from it. 
(8) The damages caused by the collision vvere assessed at $50,248.23. 

CONCLUSIONS OF LAW. 

The following conclusions are fairly deducible from the évidence 
and the f acts f ound : 

(1) That the vessels were approaching each other from opposite directions, 
npon lines so close to each other as to involve the necessity of a deflection by 
one or the other of them to avoid a collision. 

(2) ïhat the lookout on the bark saw the steamer when she was nearly a 
mile distant, and she was held steadily on her course, and that she thereby ful- 
fiUed her légal obligation. Even if her helm was ported it was at a time and 
nnder circumstances which did not involve any culpability on her part. 

(3) That it was the duty of the steamer to keep out of the way of the bark, 
and, to that end, so to change her course as to preclude ail danger of col- 
lision. 

(4) That the bark could and ought to hâve been seen by the steamer when 
they were sufflciently distant from each other to enable the steamer to give 
the bark enough sea-roora to avert any risk of collision. In this failure to 
observe the bark the steamer was négligent. 

(5) No satisfactory or sufflcient reason is furnished by the respondent's 
évidence for this failure of observation. If it resulted from the inattention 
of the steamer's lookout, or because their vision was intercepted by her fore 
try-sail, she was clearly culpable. If it is explicable by the condition of the 
atmosphère, no matter by what cause it was produced, it was the steamer's 
duty to reduce her speed, and to place a lookout on her turtle-back. An omis- 
sion to observe thèse précautions was négligence. But, considering the proof 
that the bark held her course, and that the steamer might hâve seen her by 
proper vigilance, when suitable précaution against collision might hâve been 
taken, a mère spéculative explanation of the steamer's presumptive culpability 
cannot be accepted as sufficient. 

I do not deem it necessary to enforce thèse conclusions by extended 
argument, The whole case is so clearly and satisfactorily treated by 
the learned judge of the district court that I adopt his opinion, and 
affirm the decree entered by him. 

A decree wHl, therefore, be entered in this court against the 
respondent for |50,248.23, with interest from Maroh 25, 1881, and 
oosts. 
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TiOBiNsoN, McLeod & Co. V. Memphis & Chaeleston E. Co. 

■ {.Circuit Court, W. D. Tennessee, E. D. Octoter 24, 1881.) 

1. Fbaodtjlent Bill ov Ladino— Common Cabbibb— Nbootiable Insteu- 

MBNTB— Collatéral 8ec0bity— Factob's Advakceb— Innocent Holdeb— 
EsTOPPEL— Principal and Agent. 

The freight agent of a railroad company, by the procurement of a cotton 
buj-er, signed a bill of lading for 32 baies of cotton which were not on hand, 
and were never delivered to the railroad company or any agent for it. The 
plaintifEs paid a draft for the price of the cotton on the faith of the bill of 
lading attached to it and indorsed to them, and never having recéived the 
cotton sued the railroad company for its non-delivery. Eéld, that the carrier 
was not estopped to show that no cotton was in faot delivered for transporta- 
tion ; that the agent had no authority, real or apparent, to sign a receipt or 
.bill of lading until actual delivery of the cotton, and the company was not 
liable. 

2. Same Subject—Custom— Commercial Ubage. 

Neilher a gênerai nor local custom to use bills of lading as collatéral security 
for drafts drawn against the raerchandise can alter the raies of law gov- 
erning the contract of the parties. This use of bills of lading is one in which 
the carrier has no interest, and he cannot be charged with an extraordinary 
liability deh&rs the contract for -which he receives no compensation or indem- 
nity, inerely to assure other parties against loss by the fraudaient dealings of 
those who so use them. It is not in the interest of commerce to impose this 
liability ùpon the common carriers of the country. 

3. Same Subject— Plbading — Actions — Who May Sue— Indorsee — Tennessee 

Code, } 1967. 

The indorsee of a bill of lading for value may not only sue for the goods, but 
he may, in his own name, sue the carrier for non-delivery. Bills of lading are 
quasi negotiable to that extent, and particularly so under the Tennessee Code, 
§ 1967. 

On Demurrer. 

"^laintifî's déclaration, in its flrst connt, claîms damages for a failure to 
deiiver in the city of New York 32 baies of cotton which the défendant cor- 
poration undertook to deiiver by its bill of lading. The second count déclares 
upon the spécial facts, which are stated to be that — 

" The plaintiffs are and were engaged in a gênerai cotton commercial business 
in the city of New York; that one J. S. Chiles was a cotton buyer residing in 
the city of Jackson, Tennessee ; that the défendant was a common carrier by 
land, with an office or agency in said city of Jackson ; that the means by which 
cotton was shipped from Jackson to the markets of the eastern cities for sale 
was by the advancement of money to the cotton buyer in Jackson by the 
plaintiffs and other merchants engaged in like business; that the usual and 
customary mode of obtaining such advancements was by drafts drawn by the 
shippers of cotton for the value of the cotton shipped ; that the usual and cus- 
tomary mode of securing such advances was by obtaining and procuring bills 
of lading from the défendant and other common carriers by land for the cot- 
ton so shipped; that it was the usual and customary mode and manner of the 
defp.ndant and other common carriers to exécute and issue bills of lading, by 
v.9,no.3— 9 
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and in which it was contracted, for a reward, to deliver the cotton mentioned 
and described in the bills of lading to.the shipppr or his order, at the point of 
destination; that, upon the making and drawing of the drafts before men- 
tioned, it was the usual and customary mode of inducing and obtaining the 
payment of money on such drafts, for the shippers of the cotton and holders 
of the bill of lading to indorse the same deliverable to the order of the holder 
of such drafts, and attach the same to the drafts so drawn, 9» seeurity against 
loss by tlie holder of the drafts; that at varions and sundry thnes before the 
ninth of June, 1879, the said Chiles had shipped cotton by the défendant as a 
OTminon carrier from Jackson, and the défendant at such tinaes did make and 
cause to be issued to him bills of lading, iu ipai^ner and forin as hereinbefore 
described; that said bills of lading so issued to said Chiles contained in writ- 
ing, on their face, directions to notify the said plaintifEs of the arrivai of such 
coiton in the city of New York ; that, upon the receipt of such bills of lading 
so made and issued before June 9, 1879, the said Chiles dréw his draft upon 
the plaintiffs for the value of the cotton in said bills described, and did indorse 
the same and attach them to the said drafts; that, upon the faith and crédit 
of the seeurity so given by attaching such bills of lading so made, issued, and 
indorsed, the said Chiles was enabled, and did, discount his said drafts, and 
procure and obtain the money from the local banks at Jackson; that, relying 
upon the said seeurity, the plaintiffs paid the drafts on présentation ; that the 
drafts were intended to be, and in fact were, ptesented long before the deliv- 
ery of the cotton described in the bills of lading so attached; that the usual 
and customary mode of moving the cotton from Jackson, and the courte of 
dealiug between the plaintiffs and said Chilçs, was well known to the défend- 
ant; that, on the seventh day of June, 1879,, the défendant made and caused 
tq be issued the bill of lading now to the court shown, to said Chiles, in and 
by which the défendant acknowledgpd the receipt of 32 baies of cotton in 
apparent good order, marked as described in said bill of lading, and contracted, 
agreed, and bound itself to deliver Said ,32 baies of cotton to the said Chiles 
or his order, in the city of New York; thy,t the common carrier aforesaid (the 
défendant) would notify the plaintiffs ôf the arrivai of the cotton in New 
York ; that the cotton was of the average weight of 500 pounds per baie and 
was worth the sum of 15 cents per pound ; that, on the said seventh day of June, 
1879, tlie said Chiles drew his certain draft of that date in favor of the Bank 
of Madison, of said city of Jackson, addressed to the plaintiffs and payable at 
sight, for the sum of $1,777.12, which said draft is now hère to the court 
shown ; that the bill of lading last above mentioned was attached to said draft, 
with the order of said Chiles indorsed thereon, to deliver the said cotton to 
N. S. "White, the cashier of said bank, or his order; that the draft was, upon 
. the faith of the seeurity of the bill of lading aforesaid, so attached to the draft 
and indorsed as aforesaid, diseounted by the bank, and sent to the correspond- 
ent of the bank in New York for collection ; that the draft, with the bill of 
lading attached, and further indorsed that the cotton be delivered to the 
plaintiffs, was presented to them for payment, and they, relying upon and 
confiding in the seeurity made by said bill of lading, and upon the faith and 
crédit thereof, paid the same; and that the cotton, or any part thereof, has 
never been delivered to the plaintiffs according, etc., although, etc., to their 
damage, etc." 

To this déclaration the défendant company pleads that — 

"It did not undertake," etc. "(2) ïhe bill of lading was given, executed, and 
signed without any authority from the company, and the same was false and 
fraudulent, because the 32 baies of cotton, nor any part thereof, were never 
delivered or came to the hands of the défendant, or to any person authorized 
to receive, receipt for, or give a bill of lading, and this," etc. "(3) That the cot- 



BOBINSON V. MEUPHIS 6 CHAIiLESTON B. CO. 131 

ton mentioned, nor any part thereof, wâs never delivered or came into tlie 
possession of défendant, or any of its agents, for transportation or for any 
other purpose, wherefore the Ipill of lading is false and fraudulent, and was 
issued withbut authority froni the défendant," etc. 

To thèse pleas the plaintiffs demur, except to the flrst, on which issue is 
joined. The grounds of demurrer are stated tô be that — 

"(1) The pleas are not sufflcient in law," etc. "(2) They do not aver that the 
défendant did not contract and agrée to d«liver," etc., " as alleged in the décla- 
ration. (3) They do not aver that the défendants did not make, exécute, and 
issue the bill of lading. (é) They do not show such a state of facts as will 
prevent a recovery. The f àcts averred in the déclaration estop the défendants 
from denying the actual receipt of the cotton," eto, 

Freeman dt McCorry and Mme é Buford, (of Jackson, Tenn,,) for 
plaintiffs. 

Campbell A Jackson , (of Jackson, Tenn.,) for défendant. 

Hammond, D. J. No technical objections bave been raised as to 
the form of any of the pleadings in this case, nor bas the casé been 
strictly argued on the facts as they appear by the pleadings. The 
difficulty is that the second and third pleas are not spécial pleas, stat- 
ing the pairticular facts, and amount to no more than the gênerai 
déniai of the first, on which issue bas been joined. Of course, if the 
bill of lading "was given, executed, and signed without authority from 
this défendant," and the demurrer admits tbis, there can be no recov- 
ery in any view of the case ; but the allégation amounts to no more 
than that of the first plea, that the company "did not contract, under- 
take," etc. Nor is the statement contained in thèse pleas, that the 
cotton was never delivered to the company, anything more than this 
gênerai déniai of the first plea ; for neither of the pleas admita the bill 
of lading to bave been signed by an agent of the company who would 
hâve Leen authorized to sign it if the cotton had been delivered, 
although that important fact bas been assumed in the argument. 
The allégation of thèse pleas, that the bill of lading was "false and 
fraudulent," is a mère conclusion of law, based upon the other 
allégations that it was issued without authority, and that no cot- 
ton was delivered for transportation. The court understands from 
counsel on both sides that there was an agent of the défendant com- 
pany at Jackson authorized to sign bills of lading when cotton was 
actually delivered to him, or the company's other agents, for trans- 
portation, — the défendant contending that this was a spécial agency 
arising only on actual delivery of cotton, while the plaintiff treats him 
as a gênerai agent of the largest powers ; that tbis man Chiles, either 
by collusion with this agent or by false représentations to him, pro- 
cured him to sign the bill of lading in controversy without any aot- 



132 FEDERAL, REPORTEE. 

ual delivei 7 of tlie cotton, attached it to the draft as stated in the déc- 
laration, negotiated them as alleged, but never delivered any cotton 
to tlio Company. This is the case that bas been argued, but it is 
readily seen that it is not precisely the one presented by the record. 
Inasmuch, however, as counsel hâve treated thèse pleas as if the 
facts stated to the court were contained in them, and seem désirons 
of taking the judgment of the court on those admitted facts, I shall 
so treat the case, but will require a spécial plea to be added, stating 
the facts something in the form indicated, and reserve the right, if 
I hâve mistaken them, to reconsider the case on those to be stated in 
the plea, or to render the judgment demanded by the record as it now 
stands. 

It will be seen, from this statement of the facts and those contained 
in the pleadings, that the question is whether or not a coramon car- 
rier is liable for damages sustained by the indorsee of a bill of lading, 
issued by its agent, binding it to deliyer merchandise never in fact 
delivered to the carrier for transportation, where there is an alléga- 
tion of spécial damage sustained by reason of the fact that the 
indorsee has advanced money on the faith of a receipt of the goods 
by the carrier, as expressed in the bill of lading. That the plaintiffs 
believed this cotton was in the hands of the carrier, as certified by its 
agent, under a contract to deliver it to the order of Chiles, there can 
be no doubt. I cannot see that it is material whether this agent 
trustingly confided in the misrepresentations or promises of Chiles, 
or whether hç fraudulently conspired with him to do the wrong. The 
question is, who shall suffer the loss, the railroad company or the 
plaintiffs ? If I may use the language of Mr. Justice Field : 

"The question involved is one so often unfortunately raised in courts of 
justice as to whicli of two innocent parties is to suffer by the dishonest deal- 
ing of a third, and the only course open to a court in sucli case is to àscertain 
upon which of the parties the loss is cast by the opération of the ruies of law 
applicable to the case, and décide accordingly. In this action the question is 
one of considérable mercantile importance, and I hâve taken time to consider 
the authorities applicable to it, but the légal resuit of the facts has always 
seemed and now seems to me plain." Qlyn v. E. & W. India Dock Co. 5 Q. 
B. D. 129, 132. 

But, notwithstanding this seeming confidence, the judgment of 
that learned court was, as the one I am about to give may be, 
reversed on writ of error, and the case is, though not precisely 
like this, very instructive hère. The shipper and consignée re- 
ceived from the master three bills of lading, — or rather one bill 
of lading in three parts, as is sometiraes customary, — marked 
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"first," "second," and ''third." The firsÈ he indorsed to the plain- 
tiffs for advances made, and afterwards, the goods being entered 
at a warehouse in the shipper's naine, he dishonestly gave orders to 
other persons for the goods, assigning the "second" part of the bill of 
lading, upon which the goods were delivered. The plaintiffs sued the 
warehouseman, and the queen's bench division gave judgment for 
the value of the goods. That court calls attention to the f act that 
the carrier would not havè been liable, though the concession is 
Bomewhat reluctantly made, because he was not bound to settle con- 
flicting claims, and might delivèr the goods to' an apparent owner 
holding either part of the bill of lading. I hâve not seen the report 
of the judgment of the court of appeal reversing the queen's bench 
division, but it must hâve been on the ground that the warehouse- 
man was equally protected with the carrier. 16 Am. Law Eev. (N. 
S.) 156. I cite the case to show that while the law holds a carrier 
to a very rigid and often harsh degree of liability for the performance 
of his contract qua carrier, it does not readily impose any outside 
liability or embarrassment upon him. And this is m the interest of 
commerce, and in pursuance of that public policy which encourages 
the unembarrassed transportation of goods by common carriers. 
Their business is that of transportation, and they are not engaged in 
issuing bills of lading as negotiable securities, to be used as such for 
the convenience of bankers, brokei's, and commercial men. A bill of 
lading is issued primarily as an évidence of their executory contract 
to carry, and the àcknowledgement of thé receipt of the goods for 
that purpose is only inoidental, — the mère aVerment of a fact for the 
purpose of founding thereon the contract to carry. Now, commer- 
cial men hâve, from time immémorial, for their own advantage, and 
not at ail for that of the carrier, let it be remembered, treated thèse 
documents as convenient symbols or muniments of title, and as in- 
struments of transfer of title, and they hâve, for that purpose, 
acquired among them a qimsi negotiability or capacity to pass from 
hand to hand by indorsement. But the carrier is not at ail bene- 
fited by this, and it is not for his gain that it is done. Mr. Justice 
Glifford defines a bill of lading thus : "Such an instrument acknowl- 
edges the bailment of the goods, and is évidence of a contract for 
the safe custody, due transport, and right delivery of the same, upon 
the terms as to freight therein described, the extent of the obligation 
being. specified in the instrument." The Delaware, 14 Wall. 579, 
596. 
It seems to me, with ail déférence, that it is a misapprehension of 
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the true character of this instrument, and of the true relation of the 
parties to it, to treat it as if the maker were engaged in the business 
of issuing negotiable seeurities, which he is bound to protect at ail 
hazards in the hands of a bona fide purchaser for value ; or, as it is 
expressed in argument hère, to protect those who innocently and 
in good faith deal with it. This entails a liability dehors the con- 
tract. It makes the carrier an insurer or guarantor of Etrangers to 
the contraet against loss incurred by a use of the instrument in which 
the carrier has no interest, and binds him to a liability for which he 
is not paid; for the comparatively small sum he receivea as compen- 
sation for carriagewill not, and is never intended to, cover or insure 
him against loss incurred by such a liability as that. The considéra- 
tion he reçoives is not commensurate with the liability sought to be 
imposed, and if it is determined to exist carriers must necessarily add 
to the freight a sum sufficient to indemnify them, as insurance com- 
paniea are ; and this for the protection of outside parties dealing in 
matters not pertaining to the carriage of the gooda. Moreover, it 
obstructs the carrier in his proper business, and entails upon him 
the sélection of agents possessing not only the ordinary mental and 
moral qualifications essential to the receiving, handling, and carriage 
of merchandise, but those having the relatively higher qualifications 
required of bank cashiers or other agents entrusted with the duty of 
issuing, signing, and handling bank notes, negotiable bonds, or like 
seeurities. It does not seem to me in the interest of commerce to 
compel carriers either to so increase the rates of compensation or to 
confine them to the sélection of agents as banks and trust companiea 
are oonfined. 

And thèse considérations cannot be overlooked or overborne by the 
supposed benefits of having the commercial world supplied with an 
assurance against inconvenience in their dealings, not with the; car- 
rier, but each other. To illustrate by this case, it is plain that the 
Bank of Madison, when it discounted the draft and took the bill of 
lading, could hâve known, being in the same town, by sendingames- 
senger to the agent, dépôt, or warehouse of the company, that this 
was a false bill of lading. So, although thèse plaintiffs in New York 
could not so readily hâve ascertained that fact, they could hâve pro- 
tected themselves by refusing toaccept thedraftsuntil the cotton had 
arrived, or until by telegraph they had assured themselves of the 
existence of the cotton. 16 Âm. Law Eeg. (N. S.) 1. They both, no 
doubt, trusted more to the ordinary honestyof human nature and the 
particular honesty of Chilea, thau they did to this bill of lading, or 
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least as mnch; and, at ail events, the perBon who sigued the bill 
of lading trusted to tliat lionesty, if he was not particeps criminis, and • 

1 do not see why one should lose more by the trust than the other. 
And in this connection it must be remembered that Cbiles was the 
pla,intiffs' regular customer. Iloffman v. l'he Bank, etc., 12 Wall. 
181, at p. 190. Certainly, in my judgment, an extraordinary liabil- 
ity so beyond the scope of the, actual cqiitract of the carrier, and 
beyond the gênerai business he is engaged \n, should not be imposed 
to siaTe a bank from the ihcoàvènience of sendîûg a^iaessenger a few 
squares in the same town, or yet to expedite by a''few days or mo- 
ments |he dealings between a ebtton factor and hîs éustomer, upon 
any iheory that it is in the interest of commerce, to do, this. A fac- 
tor must attend to the honesty of his customer, and so a bank ; and 
they should know that a common carrier is confined: to the business 
of carrying gôods actually deliTered, hfts no liàbility till they are 
dëlivered, and that delivery and not the sighing ai the bill of lading 
is thé' initial point of the contract and the liàbility. 

. Mr. Justice Willes said, in à case, involying a fraudulent dealing 
with a bill of lading, that^- 

"Argumenta foupded upon the notion, ;that the court is to pronounce a judg- 
ment in this case whi,ch wiU proteçt thosè who deal with f raudij^lent people 
^e altogether beside the facts of this case and foreign from transactions of 
this nature. To attempt sueh a task ,would be idle; toaccomplish it, im- 
possible. We must apply our minds to the facts of the case before us, and 
see what is their true bearing, and wJiàt is the proper conclusion we ought to 
arrive at in respect to the litigant parties, without considering what may 
hereafter happen to persons who omit to use diligence and consequently to 
bave the misfortune to be overreached." 

And this was emphasized, when the case went to the house of lords, 
by liord Chancellor Hatherley, in language I forbear to quote, only 
because it requires space to présent it properly. Meyerstein v. Barber, 

2 G. P. 38, 51; 8. C. 4 H. L. 317, 332. The holder of the first two 
parts of a bill of lading, who had made advances on it, sued, in that 
case, the holder of the third part, who had in good faith, relying on 
the bill of lading, purchased the goods, and recovered their value, not- 
•withstanding the argument just alluded to, which is the same sug- 
gested by the averments of the déclaration and pressed in argument 
hère. The principle established is that because others may deal 
fraudulently with billsof lading furnishes no ground for the court, in^ 
the supposed interest of commerce, to disregard the ordinary rules 
governing the contract of the parties in order to protect those who 
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carelesslj neglect to take the précautions that would protect them- 
Belves. 

The rule contended for would make bills of lading in thia regi)ect 
negotiable, like bills of exchange or other représentations of money, 
which they are not. 2 Daniell, Neg. Inst. (2d Ed.) §§ 1727, 1751. 
Mr. Justice Strong puis this claim for them at rest when he says : 

" The f unction of that instrument is entirely différent from a bill or note. 
It is not a représentation of money used for transmission of money, or for 
the payment of debts, or for purchases. It does not pass from hand to hand, 
as bank notes or coin. It is a contract for the performance of a duty. True, 
it is a symbol of ownership of the goods covered by it — a représentation of 
those goods. * * * Bjug of lading are regarded as so much eottoil, grain, 
iron or other articles of merchandise. The merchandise is very often sold or 
pledged by the transfer of the bills which cover it. ïhey are, in commerce, 
a very différent thing from bills of exchange and promissory notes, answering 
a différent purpose and performing différent functions. It cannot be, there- 
fore, that the statute which made them negotiable by indorsement and 
delivery, or negotiable in the same manner as bills of exchange and promis- 
sory notes are negotiable, intended to change totally their character, put them 
in ail respects on the footing of instruments which are the représentations of 
money, and charged the negotiation of them with ail the conséquences which 
usually attend or follow the negotiation of bills and notes. Some of thèse 
conséquences would be very strange, if not impossible, such as the liability 
of indorsers, the duty of domand ad diem, notice of non-delivery by the 
carrier, etc., or the loss of the owner's property by the fraudulent assignment 
of a thief." Shaw v. Railroad Co. 101 TJ. S. 557, 564. 

If a statute like that described by the learned justice does not so 
resuit, how can a careless belief of the plaintiffs in this case, that 
this bill of lading was what it purported to be, hâve the effect of sub- 
jecting the carrier to the same liability as if it had issued a bill of 
exchange or promissory note without receiving the considération for 
it ? Or the same resuit as if an agent, authorized to sign its notes, 
had executed and negotiated one on his own account to defraud the 
principal? Lowell Bank v. Winchester, 8 Allen, 109. 

Nor do I see why the local or spécial custom averred in this décla- 
ration, or any gênerai custom of dealmg with bills of lading as if they 
possessed this élément of negotiability, should give it to them as 
against the carrier, or enlarge his liability on them. Whart. Ag. §§ 
134, 675, 676; The Beeside, 2 Sumn. 567, 569; Turiiey v. Wilson, 
7 Yerg. 340 ; 6 8o. Law Eev. (N. S.) 845; The Delaware, 14 Wall, at 
pp. 602, 603; Blakemore v. Heyman, 6 Fed. Eep. 581. 

The most plausible argument in favor of the plaintifs is that the 
carrier, having authorized an agent to sign bills of lading, is estopped 
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to deny the receipt of the cotton when the bill of lading lias passed 
intothe hands of an innocent party, and should be held precisely as 
if it had received the cotton and failed to deliver it to the plaiutiffs. 
I doubt whether a factor and his principal occupy sueh a relation to 
each other in their dealings as will justify either in sayiug of theîr 
common or mutual carrier that he is the carrier for the other, so as 
to take the case ont of thecategory'of one between the original par- 
ties where there is not the least doubt that the carrier is not estopped to 
explaiù his receipt by showingit to be a false one or only partially a trùe 
one. The Lady Franklin, 8 Wall. 325. But, passing that question, there 
can be no doubt that one shôuld not be estopped by the conduct bf 
another, unless that other is actilig for him in the premises. Big; Estop. 
442; Id, 429; Whartl Ag. 127-139; 13 Am. Law Eeg. (N. S.) 6S7; 
Plantera' Bank v. Mérritt, 7 Heisk. 177; Merchants' Barik v. State 
Bank, 10 Wall, at p. 676. It is sometinaes said that the princiitàl 
is estopped where the agent acts within the apparent scoipe of h'is 
authority, and this may be conceded hefe- But this raÛroad cdrh- 
pany did not authorize this agent to sign false or fictitious bills of 
lading; It said to the community: We are engaged iù earrying 
mèrchandise to New York or elsewhere, over our lines, and we placé 
this mail hère to receive such as you hâve for transportation, and 
authorize him to give you a receipt for it and a written contract stip- 
ulating for its transportation. They did no more than this, and no 
more can be fairly inferred from what they did. It was not within 
the apparent scope of this authority to sign and issue documents for the 
mère purpose of having them attached to drafts or otherwise pledged as 
collatéral security, irrespective of the actual possession of goods to be 
carried. It may well be doubted whether the directory itself, or the 
body of the stockholders even, could authorize the company to issue 
bills of lading without the mèrchandise in hand tp be used for any 
purpose. The charter does not authorize such a business, and the 
Company is not engaged in it. Therefore, it seems to me plain that 
the agent's authority, actual and apparent, was limited to issuing 
bills of lading on goods in hand, and ail else was outside the agency, 
unless we are to treat thèse documents as against the carrier just as 
if they were as negotiable in this respect as bills and notes, which we 
bave seen we are not authorized to do. Indeed, a bill of lading is 
not necessary at ail, and the carrier's liability is fixed by delivery of 
thé goods without it. Fox v. Hall, 36 Conn. 558; S. C. 4 Ben. 278; 
Shelton V. Merchants' Co. 4 J. & S. (N. Y.) 627; HutcH. Car, §§ 118, 
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729. A gênerai railroad agent may Bometimes bind thecompany 
within the gênerai scope of its o,wn powers, but not a mère station 
agent, freight receiver, or conductor. Atlantic, etc., Railroad v. Eeis- 
ner, 18 Kan. 458 ; Whart. Ag. § 222 ; Id. §§ 57-59, 129, 172, 478, 
«70, 671, C77; Story, Ag. § 69; Cox v. Midland B. Co. 3 Exch. 
(Wils., Hurl. & Gord.) 268. 

The case of Farmera', etc., Nat.Bank v. Erie R. Co, 72 N. Y. 188, 
illustrâtes the class of acts within the scope of the authority of this 
kind of agent, and shows where the corporation is liable for their 
neglect. It waa a bill of lading issued to the wrong person on goods 
received, and the carrier was liable to the rightful owner notwith- 
standing it delivered to this fraudaient consignée. Of course, the 
company did not authorize an agent to issue to a wrong person^, but 
having received the goods of the rightfuj owner its liability was fixed, 
and the agent was neglectful withiri the scope of his authoiâty over 
the goods. It was his business to deliver to the rightful owner, and 
it was négligence to deliver to another. , Signing the bill of lading to 
the wrong person was only an incident of that, neglect. Asnpther 
illustration is found ixx Bradstreet v. Heran, 2 Blatcbf. 116, where a 
master signed a bill of lading, representing that the goods shipped 
were in good order; and another in Relyea v. Eolling Mill Co. 42 
Conn. 579, where the bill of ladipg represented that there was a larger 
quantity thanwas actually shipped, and libels to recover freight were 
dismissed. But see Blanchet \.PoweU, 9 Exch. 74. ,; But there being 
no goods delivered to the carrier, no agenoy to sign a bill of lading 
is called into being; indeed, there is no carrier, for there are no goods 
to be carried. There is a ship or a railroad, but it is not, as to any 
given person, a carrier without the goods, and it only as carrier that 
a bill of lading, ii;, the nature of the thing, binds' the company or 
owner. 

The master of ijt ship has a more comprehensive agency than a 
station or freight agent of a railroad, and be has no authority, actual 
or apparent, to issue bills of lading until the goods are delivered to 
faim or to the ship, and it took a statute iu England to make him 
even personally liable to one injured by such bill of lading. 3 Kent, 
(12th Ed.) 207, and note; 1 Pars. Mar. Law, (Ed. 1859,) 135, 137, 
and notes; 1 Pars.. Ship. & Ad. (Ed. 1869,) 187, 19p, and notes; 2 
Daniell, Neg. Inst. (2d Ed.) §§1729, 1733 ; 1, Chit. Cont. (llth Ed.) 
7, note e; Hutch. Car. §il22, 123, 124; 2 Jac. Fish. Dig. 'l654, and 
cases cited by thèse authorities; 18 & :^9 Vict. ç. 111, § 3; Jessel 
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T. Bath, 2 Exch. 267; Brown v. Powell Col. Co. 10 C. P. 562; Grant 
v:jfprway, 10 C. B. 665; 70 Eng. Cotn. Law, 664. 

îhese authorities establish beyond dispute that' where a master 
signs a bill of lading for goods not received, or for more than are 
received, he acts beyond bis authority, and the o-wner is not liable 
eitber to the original shipper or any assignée of the bill of lading, 
whether he makes iadvances on the faith of it or gives value for it or 
nOt; neithér is the owner estopped to show the facts as they really 
exist. Some courts hâve reluotantly yielded to this principle, and 
some bave sought to restrict or qualify it in the supposed intèrest of 
commercial dealing; but in England, although a statute makes tbe 
individual signing thé bill of lading liable, it goes no further, and 
the doctrine of Grant v. Norway, supra, has withstood the assaults 
upon it and is established law. It bas been approved by the suprême 
court of the United States, and directly or in principle by other féd- 
éral courts. Schooner Freemdn V. Buckingham, 18 How. 182; Van- 
dewdter v. Mills, 19 How. 90; Tke Lady Franklin, 8 Wall. 325; 
The Keokuk, 9 Wall. 517, 519; Buckley v. Naumkeag Co. 24 How. 
386, 392; S. C. 1 Cliff. 322, 328; The Loon, 7 Blatchf. 244; The 
Grant, 1 Biss. 193; The May Flower, 3 Ware, 300; The Edudn, 1 
Sprague, 477; The Leonidas, 1 Ole. 12; The Marengo, 6 McLean, 
487 ; McCready v. Holmes, 6 Am. Law Eeg. (0. 8.) 229; The Brown, 

1 Biss. 76; The Wellington, Id. 279, 280; TheTuskar, 1 Sprague, 
71; Sutton v. Kettle, Id. 309; Blag v. Ins. Co. 3 Wash. 5; î)ixon v. 
Railroad Co. 4 Biss. 137, and note at page 147; Bradstreet v. Heran, 

2 Blatchf. lie-, Relyea y.RoUing Mill Co. 42 Conn. 579. 

It must be coheeded, as is contended hère, that none of thèse cases 
were against railroad companies — the case of Dixon v. Railroad Co., 
supra, being cited only for the note as a collection of authorities ; and 
in the Lady Franklin, supra, Relyea v. Rolling Mill Co., supra, Brad- 
street V. Heran^ supra, there are intimations, and in two of them 
something more than intimations, perhaps, that the rule might be 
différent where the case is embarrassed by advances being made on 
the faith of the bill of lading. But it is thoroughly settled that there 
is no distinction betwéen a bill of lading given by a carrier on land 
and one given by a carrier on water. Mr. Justice Story says as 
much, and that "each means the same obligation and liabilities, and 
is subject to the same duties." King v. Shepherd, 3 Story, 349, 360. 
The learned annptators of Lukharrow v. Mason, 2 T. E. 03, (S. C. 6 
East, 21,) say : 
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"It has, indeed, been questioiied whother a receipt given by a Ciuricr for 
goods or merchandise placed in his banda for transportation from oiie part of 
the same country to another, along the Une of a canal or railroad, is a bill of 
lading in the sensé of the commercial law, or within the rule of Liokharrow v. 
Mason. But this doubt has but little foundation in reason, and is impliedly 
excluded by the décisions in this country, wliich treat the légal eiîect of 
instruments of this description as the same, whether the property which they 
represent is carried by land or across the océan." 1 Smith, Lead. Cas. (7th 
Ed.) 1205, rearg. p. 900. See, also, 2 Daniell, Neg. Inst. (2d Ed.) § 1732 ; 1 Par- 
sons, Ship. & Adm. 134; Bouv. Law Dict. tit. "Bill of Lading," and cases 
cited. 

The argument of learned counsel for the plaintiiïs, that this exemp- 
tion of the owner of a ship from liability for the fraud of tKe master 
in issuing a false bill of lading growa out of the peouliarities of the 
laws oJE the sea, ^nd is founded on the principle that the ship is bound 
to the freight and the freight to the, ship, is a misapprehension, I 
think, of the meaning of the suprême court in "the ScTiooner Freeman 
Case, for the court dîstinctly places its judgment as well upon the 
warit of authorityin thè master as an agen,t. See The Williams, 1 
Brown, Adm. at p. 219; The Pauline, 1 Èiss. 390. 

And in respect, to the, intimations that thqre is a différent rule 
between an assignée who has in good faith advanced money on the 
faith of the bill of lading and the original parties, I can only say that< 
in my judgment, no such distinction exists. Thèse intimations are 
ail founded on doubts and conflicts that were set at rest by Grant v. 
Norway, -which is a direct authority against them. The Schooner 
Freeman Case approves that of Orant v. Norway, viSia itself a case of 
advancement of money on the faith of a false bill of lading, and must 
bind us hère, both in its principle and its précèdent. Besides, I hâve 
no doubt, for the reasons I bave stated, that it is the correct principle, 
and it is a mistake to suppose that the interests of commerce require 
that the common carriers of the country shall become the insurers or 
guarantors of merchants who choose to make, in their dealings with 
each other, a convenience of their bills of lading. 

It is proper that I should give attention to the conflict of authority 
in the state courts, though in this matter of gênerai commercial law 
I should feel at liberty to act independently, without attempting to 
reconcile the conflict, and follow the guidance that seems to me 
plainly pointed out by the fédéral adjudications I hâve consulted. 
The New York commission of appeals has deliberately overruled 
both the courts of Bngland and tbe suprême court of the United 
States, though the lamented author of Hutchinson on Carriers seems 
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to distinguish the case, and the court itself somewhat relies upon the 
distinction; and the responsibility for any want of uniformity on 
the subject must rest on that court. Armour v. Mich, Cent. B. 65 
N. Y. 111; Hutch. Car. § 124. The suprême court of Kansaa 
adopts this view of the New York court in the case of Sapings 
Bank V. liailruad, 20 Kans. 519. On the other hand, the suprême 
courts of Maryland, Louisiana, Missouri, Massachusetts, and Ohio 
Bustain Grant v. Norway and The Schooner Freeman Case in opinions 
that are instructive and conclusive to my mind. There may be other 
cases on both sides, but thèse are sufficient for the présent purpose. 
I find no Tennessee case on the subject, and it is proper to say that 
the décision in Maryland tp which I refer inspired a statute since 
passod to make bills of lading negotiable, the effect of which upon 
the principle we are considering has not been determined. Balt. dk 
Ohio R. V. Wilhins, 44 Md. 11; Tiedman v. Knox, 53 Md. 612, 616; 
Fellows y. Powell, 16 La. ^tJiu. 316; Adams v. Trent, 19 La. Ann. 
262 ; Hunt v. Miss. Cent. R. 29 La. Ann. 4^6 ; Là. Nat. Bank v. 
Lavielle, 52 Mo. 380; Dean v. King, 22 Ohio St.; 118; Sears v. Win- 
gaie, 3 Allen, 103; 1 Meigs' Dig. (Tenu. 2d Ed.) p, 384, § 396; 
Id. p. 411, § 420, subs. 3..,- , 

The Massachusetts case formulâtes the rules of- iaw on this 
subject,' the third of which says : 

" When the master is aeting within the limits of his àutbority the pwmers 
are estoppéd in like manner with him; but it is not within the geiieral pcopp 
of the inaster's authority to aign bills of lading for any goods not actually 
receiyed on board." 

A question is made by the défendant that the plaintifs cannot sue 
in their own name because it is contended that the assignment of a 
bill of lading goes no further than to give the assignée a right to 
bring replevin or trover for the goods or some action connected with 
his ownership, and does not assign the right to bring an action for a 
breach of the oontraot of affreightment. This was never so in our 
admiralty courts, though for a long time such was the contention in 
courts of law. But now, as the authorities already cited and numer- 
ous others show, the assignment carries the right to bring an action 
against the carrier for loss or non-delivery. This would be certainly 
80 under the influence of our Code, which makes ail bills for the per- 
formance of any duty assignable, and our décisions coUected in Meigs' 
Digest at the places above cited. T. & S. (Tenu.) Code, § 1967 ; 
The Thames, 14 Wall. 98; S. G. 3 Ben. 279; 7 Blatchf. 22Q; The 
Vaughan and Telegraph, 14 Wall. 258; Curry v. Roulstone, 2 Teni^. 
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110; Neuiconib \. Boston, etc., B. 116 Mass. 230; Merckants' Bank 
V. U.R. Go. 69 N.Y. 373; 1 Am, Lead. Cas. (4thEd.) 323; 1 Smith, 
Lead. Cas. (7th Ed.) 816; Id. 1147, 1227; Hutch. Car. §§ 720, 737; 
2 Daniell, Neg. Inst. c. 64. 
Demurrer overruled. 

Note. The writer of this opinion cannot, resist an impulse of affectionate 
remembrance, and begs tlie privilège of adding hère a word of admiration for the 
thorougb, careful, and able work of his deceased friend, Robert Hutchinson, the 
author of the treatise on "Carriers," abovè referred to, who died in the great 
plague of yellow fever that desolated Memphis in 1878. Often — very often— while 
he was engaged in the préparation of that book, hâve we labored tçgether in the 
late hours of the night in the library where the writer at this moment works alone 
beside the silent but enduring monument his dead friend has left. 



AliABAMA GOLD LiFB InS. Co. ». GiBABDT. 

[Circuit Court, D. Louisiana. 1881.) 

1. Btaïb ComiT— Process. ' 

A state court cannot reach f unds which havé been made by an ofScer of a 
fédéral court on exécution. 

Eule on marshal to pay over monèys collected on executîon. 

Pardbe, 0. J. In this case the marshal, on exécution, has made 
the Bum of' $1,880.16 for the plaintiffs. To a rule directing him to 
pay over or show cause, he answers that the funds in his hands hâve 
been attached under process from the civil district coîirt of the parish 
of Orléans, in a suit brought by W. H. Finnegan v. The Alabama 
Gold lÂfe Ins. Co. The answër is not sufficient. The funds are in 
the custody of this court, and are not subject to the control or process 
of the state court. See case of EUis v. Wooldridge, 2 Wood, 667. 

The only doubt I hâve about making the rule absolute is whether, 
as à matter of comity, this court should not wait until the attach- 
naent is discharged in the state court, as it undoubtedly will be on 
suggestion of the facts, before disposing of the proceeds in the hands 
of the marshal. 

But considering the absolute illegality of tbe pretended seizure, 
and that a dôlay may be taken as waiving the undoubted jurisdiction 
of this court in the promises, and repudiating any désire or intention 
of forestalling the action of the state court or of prejudicing its juris- 
diction, I deem it my duty to make the' rule absolute; and it is so 
ordered. 
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United States v. Voorhees. 

{Gireuii Court, B. New Jersey. 1881.) 

1. National Bank— Intbnt to Dbpraud—Stati7te8— Construction — Punotua- 

TION. ' 

Under section 5209 of the Revised Statutes of tlie United States, an intent to 
defraud the association, or other compîïny or person, is an essential élément 
of the crime in every case. The words, " with intent in eitlier case to injure 
or defraud," etc., apply as well to embézzlement, etc., of tho funds, as to the 
making false entries in the books. 

The punctuation of a statute is not made to he relied on, and must be disre- 
garded if It requires a construction which is répugnant to a sensé of juiatice. 

This was a motion to quash the indictment found agaiust the 
défendant, as président of the First National Bank of Hackensack, 
under section 5209 bf the Eevised Statutes. The first count charges 
that the défendant did embezzle^ abstract, and wilfuUy misapply cer- 
tain funds and crédits of the bank of the value of $5,000. 

The second is in thé same form, except that it spécifies the partic- 
Ular stocks abstracted. Neither count allèges any intent. 

It'was moved to quash the first count because it was too gênerai in 
its terms, and both counts because no intent is alleged. The seqtion 
is as follows: 

"Sec. 5209. Eveiy président, director, casbier, teller, clerk, or agent of any 
association, who embezzles, abstractS; onvilfuUy misappliea any of the raoneys, 
funds, or crédits of the association; or who, without authority from the 
directors, issues or puts in circulation any of the notes of the association; or 
who, without such authority, issues or puts forth any certificate of . deposit, 
draWs any order or bill of exchange, makes any acceptance, assigna àny note, 
bond, draft, bill of exchange, mortgage, jtidgment, or decree; or who makes 
àny false entry in any book, report, or statement to the association, with 
intent, in either case, to injure or defraud the association or any other çom- 
•pany, body politie or corporate, or any individuel person, or to deceive any 
«flficer of the association, or any agent appointed to examine the afCairs of any 
^uch association ; and every person who with llke intent aids or abets any oflS- 
cer, clerk, or agent in any violation of this section, — shall be deemed guiltyof 
a misdemeanor, and shall be imprisoned not leàs than flve years nor morethan 
tên." 

Joseph D. Bcdle, for the motion. 

A, Q. Keasbey, U. S. Atty., contra. 

McKennan, C. J., announoed -the Opinion of the count. He said 
that as to the first count the object of more spécifie allégations was 
to give the défendant full and fair information as to the charge, and 
to be a bar against another proseeution. It has been usual in this 
district to hold indictments like this, in the words of the statute, to 
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be good, and the object of more definite statements can always be 
reached by an orderfor a bill of particulars. As to the second count, 
it is not subject to this objection, but spécifies the funds abstracted. 
Thèse objections muet, therefore, be overruled. The other objection 
applies to both counts. It relates to the want of allégation of 
intent. 

It is urged that the punctuation of the statute shows that as to the 
first three offences stated, of which the charge in the indictment is 
one, the intent referred to in the section was not applied, but that it 
applies only to the last offence of false entries in any book, report or 
statement. Congress may provide that acts of this character may 
be punished without allégation or proof of criminal intent, and if 
Buch provision is clear the courts must enforce them ; but if the pro- 
vision is répugnant to the sensé of justice, and the offence is made 
very highly pénal, as in this case, courts are disposed to give effeet 
to any fair doubt as to the intention. 

. If it were not for the punctuation, on which the district attomey 
bas laid so much stress, there would be no doubt that the intent men- 
tioned would apply to ail the offences mentioned ; but in a criminal 
case, where much is to be allowed in favor of liberty, it is unsafe to 
rely on a mère matter of punctuation. If thèse offences were sepa- 
rated only by commas there would be no doubt that the intent with 
which the section closes would apply to ail its divisions. But we 
think that, as it stands, the fair construction of the act, and the latter 
part of the section whicli provides that any one who aids or abets an 
officer in doing any of the acts with like intent shall be similarly pun- 
ished, must be to make it necessary to allège and prove the intent as 
to ail. It cannot be supposed that the législature intended to require 
more proof against the abettor than was required against the princi- 
pal ; and this part of the statute makes it necessary to construe the 
preceding part in such a way as to apply the intent to ail of the 
offences, notwithstanding the punctuation of the sentences. Upon 
thèse grounds the indictment must be quashed. 

Judge Nixon concurred in the resuit, and said that while the stat- 
ute would bear both constructions, yet, in a criminal case, where a 
minimum penalty of five years is inflicted, the most lenient and mer- 
ciful construction should be adopted. — [New Jersey Law Journal. 
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Fischer v. Daudistal.* 
(Circuit Court, B. D. Penmylvania. April 16, 1881.) 

1, PoBBiGif Attachmbnt— CoiLBCTOE op CusTOMS— GooDS Hbld for Duties. 

A United States collecter of customs cannot, in a foreign attachaient pro- 
ceeding in a state court, be made gamishee with respect to goods of the 
défendant held for duties ; and if he is served with a writ of attachment in 
such proceeding the service will be set aside. 

2. Removal of Causes — Collbctok op Customs Sbhvbd with ATTACHiCEUT. 

The collector may, if served with such attachment, remove the suit to the 
United States circuit court, under section 643 of the Revised Statutes. 

Motion to remand case to state court, and motion to quash writ of 
foreign attachment : 

This was a suit of foreign attachment brought in a state couii; by Frederick 
Fischer against PhUip Daudistal. By an indorsement on the writ the sheriff 
was direçted to attach the goods and chattels of défendant in the possession 
of the Eed Star Line, (Peter "Wright & Sons, agents,) the Pennsyl vania Kailroad 
Company, and John P. Hartranft, collector of the port of Philadelphia. The 
sheriff returned that he had attached as commaiided and summoned as gar- 
nishees the Ked Star Line, the Pennsylvania Bailroad Company, and John F. 
Hartranft, collector of the port of Philadelphia. Subsequently, in the same 
suit, the plaintifE flled a pétition setting forth that under the writ of foreign 
attachment the sherliï had seized, on the wharf of the Eed Star Line, 14 easks 
of wine imported from Europe by, and consigned to, the défendant, subject to 
claims for duties payable to the United States ; that the customs offlcers had 
taken possession of the wine and stored it in the bonded warehouse; that 
plaintiff, as attaching créditer, had tendered to John F. Hartranft, collector of 
the port of Philadelphia, the duties payable on said wine, and had requested 
him to receive the same and deliver up the goods to the sheriff, but tliat he 
refused so to do. Plaintiff prayed for a rule on the collector to show cause 
why he should not receive the duties and surrender the goods into the custody 
of the court. A rule having been granted in aecordance with this prayer, 
John F. Hartranft, the collector, obtained a oertiorari from the United States 
circuit court to remove the record to that court. The record was duly certi- 
iied, whereupon plaintiff moved to remand, and the collector moved to quash 
the writ of attachment as to him. 

Thèse motions were argued before MoKbnnan, C. J., and Butleb, 
D. J. 

Levnn W. Barringer, for plaintiff. 

This suit is not brought against the collector, and he is not a party défend- 
ant. As garnishee he is only collaterally interested, and cannot remove tlie 
suit. Part of a controversy only cannot be removed. Hervey v. Railroad 
Co. 7 Biss. 103. The title to the property was in the consignée, and the pri- 

*Reported by Frank P. Prichaid, ï^q., oi ttui fUladelpUia bar. 

v.9,no.3— 10 
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ority of the United States is only a "priority of payment, but not of posses- 
sion." It is in tlie nature of a lien or mortgage for tlae payment of the 
duties. Conard v. Atlantic Ins. Co. 1 Pet. 441 ; Tracy v. Swartwout, 10 Pet. 
95; U. S. V. Lyman,! Mason, 499; Hoioland v. Harris, 4 MaSon, 497. The 
custody of the collecter is superseded and discharged when the property is 
seized under légal process. U. S. v. Case of &ilk, 13 Int. Rev. Bec. 58. The 
case of Barris v. Dennie^ 3 Pet. 292, relied on by the collecter, has been over- 
ruled in Conard y. Padflo Ins. Co. 6 Pet. 271. The property being in the 
custody of the court it had power te make the order asked for. Buch v. Col- 
hath, 3 Wall. 341. The duties having been tendered to the cellector he has 
no longer any right to interfère. 

John K. Valentine, U. S. Dist. Atty., for the coUector. 

This proceeding being against an offlcer acting under a revenue law, on 
account of a right claimed by hini, is within section 643, Rev. St. A foreign 
attachment is a suit within the statute. Taylor v. Carryl, 20 Hew. 597 ; 
Weston V. City Council of Charleston, 2 Pet. 464. In this case an attempt 
is madeto compelthe collecter toaccept the duties — an act which he couldnot 
be compelled to do by mandamus. Kendall v. U. 8. 12' Pet. 526 ; McChmg v. 
Silliman, 6 Wheat. 598; 8ame v. &ame, 2 Wheat. 3è9; Mcintire y. Wood, 7 
Cranch, 504 ; Marhury v. Madison, 1 Cranch, 137. Attachments issued eut 
of a state court do net affect the rights of the United States to hold the mer- 
chandise until the payment of duties. Earris v. Dennîe, 3 Pet. 292. This 
case was not overruled by Conard v. Pacific Ins. Co. 6 Pet. 262. Judge Story 
delivered the opinion of the suprême court in both cases, and in the latter 
case Judge Baldwin, in the court below, éxpressly distinguished them. The 
doctrine of Harris v. Dennie was reafflrmed in Tayîor V, Cari-yl, 20 Hew. 594. 
See, also, U. S. v. Lyman, 1 Mason, 482 

The court filed a decree refusing the motion to remand, and setting 
aside the service of the writ as to John F. Hartranft, the coUector. 
No opinion was iiled. 



. In re Yodng. 

[Circuit Court, S. D. Illinois. November 3, 1881.) 

1. Bankrdptcy — Application for a Dischargb — When Seasonable. 

The application of a bankrupt for a discharge is seasonable if ruade before 
the final disposition of the case. 

2. Case Sïatbd. 

Order denying a bankrupt hia discharge for want of timely application 
reversed, where the application was made before a final order closing the case, 
though af ter an order permitting a créditer to mbve for a final order. 

James Goleman, for bankrupt. 
John W, Eanstead, contra. 
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Dexjmmond, C. J. The bankrupt in this case was adjudged a bank- 
rupt in 1878. On the sixth of September, 1880, no application for 
a discharge having been made to the district court by him, that court 
made an order that ail bankrupts who should not take the necessary 
steps to hâve the question of their right to a discharge ready to be 
determined on, or before the first Monday in December foUowing, 
■would be deeined to hâve unreasonably delayed in endeavoring to 
obtain a discharge, and it was declared that any créditer or other 
person interested in the bankrupt's estate mlght, without notice, move 
for a final order closing the case and denying the discharge for want 
of timely application therefor. The bankrupt had notice of this 
order, but the counsel who had attended to his case being sick, hé 
Btates that he wae informed and believed, on that account, no stepô 
would be taken to préjudice his right to make the application for dis- 
charge. 

On the the fifteenth of December the bankrupt caused an appli- 
cation in due form to be made for his discharge and presented to 
the clerk of the district court, who refused to receive it, because of 
the order of the court of the sixth of September. On the third of 
January, 1881, the ruatter was brought to the notice of the district 
court by a pétition in due form alleging thèse f acts, and on the same 
day a creditor of the bankrupt, who had previously proved his debt 
against the estate, made an application to the court for a final order 
closing the case and denying a discharge to the bankrupt, and the 
court thereupon granted the application of the creditor, and denied 
the bankrupt his discharge for want of a timely application for, a dis- 
charge. 

It is this order_ of the district court which the bankrupt asks 
to hâve reversed, and that the district court should grant his dis- 
charge, and the only question in the case is whether he should bave 
been permitted to apply for a discharge under the facts stated. 
There can be no doubt it was entirely compétent for the district court 
to make the order of September 6, 1880. Proceedings were pending 
in many cases without any application having been made for the dis- 
charge of the bankrupts respectively, and it was quite proper that 
some action should be taken by the court in order to finally close ail 
thèse various proceedings. The only question is whether the court 
could refuse the application before the case was finally closed by 
some action which had that effect. The law upon this subject, as it 
was modified by the amendment of July 26, 1876, is as follows : 
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"At any time after the expiration of six montBs from the adjudication of 
bankniptcj', or if no debts iiave been proved against the bankrupt, or if no 
assets hâve corne into the hands of the.assignee at any time after the expiration 
of 60 days, and before the final disposition of thecaiise, the bankrupt may apply 
to the court for a discharge from his debts. This section shall apply in ail cases 
heretofore or hereafter commenced." 

If there had been an order of the district court made, as contem- 
plated by that of the sixth of September, 1880, finally closing the 
case, before the application was made by the bankrupt for a discharge 
on the fifteenth of December, there could hâve been no doubt that it 
would hâve been too late; but, in fact, no action was taken by the 
court, finally closing the case, until after the application for a dis- 
charge was made to the clerk of the court. 

On, the third of January, 1881, the bankrupt called the attention 
of the court to the fact that he had made his application on the fif- 
teenth of December, 1880, He ought not to be prejudiced by the 
refusai of the clerk then to receive and file the pétition for a discharge. 
At that time, the case had not been finally disposed of, and it was hot 
until the third of January, 1881. I adhère to the ruling made in the 
case of In re Forsyth, Chi. Leg. News, Dec. 11, 1880, "that in order 
to deprive the .bankrupt of the right to make his application for a dis- 
charge there should be some action of the court to the effect that the 
case had been finally disposed of." So that, I think, the true con- 
struction of the order of the district court of the sixth of September, 
1880, when considered in connection with the act of congress upon 
this subject, already referred to, must be that, until the final disposi- 
tion of the cause by some action of the court, the effect of which is 
to show such disposition, the bankrupt bas a right to présent his 
application for a discharge, because the statute gives him that right, 
and if there is no other reason than such as appears in this case his 
discharge ought to be granted. 

The order of the district court, therefore, will be reversed, and that 
court directed to proceed and grant the discharge, unless some other 
reason ia found to exist than that stated in the order hère sought to 
be reviewed. 



ALBXANDEB V. GALT. 1:49 

Alexandeb and others, Assignées, etc., v. Galt. 
(JMêtriet Court, N. D. lUinok. November 1, 1881.) 

1. Bakkbdptct — Pbeferbnceb— Whbn Valid. 

Preferential payments, made more than three months before bankruptcy, 
cannot be set aside in favor of thç assignée in bankruptcy. 

2. Assignées. 

Assignées in bankruptcy do not succeed to the rights of assignées in insolr- 
ency whose assignment they hâve had set aside. 

In Bankruptcy. 

McFarren, for plaintîffs. 

Chas. H. Roherts and Manahan dt Ward, for défendant. 

Blod^ett, D. J. This is an action of trover to recover a prom- 
i^sory note made by one Williams to the bankrupts, Patterson & Co., 
and by them, as is àlleged by plaintiffs, fraudulently indorsed and 
delivered to défendants. The nâaterial facts, as shown without dis- 
pute in the propis, or by stipulation in writing, are as follows : 

Patterson & C!o* were engaged in Ibusiçess as J)ankers at Sterling, in this 
district, from 1869 to the sixteenth of, January, 1878. On the seventeenth of 
January, 1878, said firm made a voWntary assignment of their propefty tb 
oneKosTi^ell Champion, in trust', for the payment'ot their debts, but Champion; 
the assignée, did not file his inventory and bond with the clerk of the county 
court of Whiteside county, where the parties resided, pursuant to the statute 
of this State in regard to voluntary assignments, approved May 22, 1877, 
until the fifth^ of Fehruary, 1878. 

On the twenty-fourth day of April, 1878, a pétition in bankruptcy was filed 
in this court against Patterson & Co., on whieh they were subsequently àd- 
judged bankrupts, and plaintiffs hâve been duly appointed and qualifled 
assignées; and, under a decree of this court, in a suit brought by plaintiffs as 
assignées in bankruptcy, the assignment to Champion was set aside on the 
twentieth of July, 1879. It also appears in proof, and is undisputed, that 
défendant, Galt, was treasurer of a cheese faetory in the vicinity of Sterling, 
and kept his funds as such treasurer on deposit with Patterson & Co., and 
that on the sixteenth of January, 1878, there was to his crédit on this deposit 
account about $1,540; that about two months before the sixteenth of Janu- 
ary, défendant told J. M. Patterson, one of the firm, that the money to his 
crédit as treasurer belonged to the cheese faetory, and that he vvould draw it 
out unless he was sure of getting it or having it protected, and that Patterson 
then told him he should be protected. On the sixteenth of January Patter- 
son & Co. were insolvent and on the eve of making an assignment for the 
beneftt of their creditors, when J. M. Patterson took the note in question from 
the files of bills receivable belonging to his banking flrm, computed the inter- 
est on it to that date, and charged the sûm then due for principal and interest 
to the defendant's account as treasurer, indorsed the note with the firm name, 
and pîaced it, in an envelope, before them in the bank vault, containing some 
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other papers belonging to défendant, and credited bills receivable with the 
proeeeds o£ the note so charged défendant. During the business hours of the 
16th the bank was kept open for business. ïhe bank did not open on the 
morning o£ the seventeenth of JanUary, and about 9 o'clock in the morning 
the deed of assignment was delivered to Champion, assignée, and La was 
placed in possession of the bank by giying him a key, although another key 
was retained by tlie flrm, and the inventory was not completed until seveial 
days after. The note in question was never delivered to Champion, nor 
was it described in the inventory, and sonle time during the forenoon of the 
17th défendant came to the bank, and, on being told what had been done in 
regard to the transfer of the note to him, assented to it, and took tiie note 
away. He bas since brought suit upon the note against the maker and col- 
lected the amount due thereon. 

PlaintifFs do not claim that this transaction is affeeted by the pro- 
visions of sections 5128 and 6129, as amended by section 10 of the 
act of June 22, 1874, but theyinaist that this property was conveyed 
by the bankrupt in fraud of his creditors, and can be attached tinder 
the provision of section 5046 ; or, in other words, that this transfer is 
BO far tainted with actual fraud as to be voidable outside of the pro- 
visions of the bankrupt law. There can be no doubt that the title 
to property conveyed or converted by a bankrupt before bankruptey, 
with a fraudaient animm or intent, passes to his assignée uuder sec- 
tion 5046, and the assignée can take steps to set aside the fraudaient 
transfer or conveyance. But a mère préférence or payment of one 
creditor over another is not of itself fraudulent. As was said by the 
suprême court of Pennsylvania, Judge Strong delivering the opinion : 

• "An insolvent debtor may prefer one creditor to another, either by judg- 
ment, deed, or by any mode, if his motive be au honest intent to pay the iwe- 
ferred debt, although the unpreferred creditors be delayed or wholly prevente^ 
from obtaining payment. The payment of a debt to one creditor is no fraud 
upon another creditor." York County Bank v. Carter, 38 Pa. St. 446. 

The principle which runs ail through the cases is that to make a 
pref erential payment of an indebtedness is not fraudulent ; while if, 
under pretext of paying one creditor, a debtor conveys to him prop- 
erty of value largely in excess of the debt, with the design of thereby 
hindering and delaying other creditors, and securing some direct or 
indirect benefit to himself, the transaction may be deemed fraudulent. 

Tested by this rule I can see no élément of fraud in this transac- 
tion. There is no doubt that Patteraon & Co. owed défendant, as 
treasurer, more than the amount pf this note. Nor is there any 
doubt, from the proof, that he allowed the money to remain on 
deposit with t>i"^ upon the assurance that he should be secured or 
protected. When Patterson & Co. saw that their lailure was inevi- 
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table they had the right to make good the promise that he should be 
profected. It is true that if: Patterson & Co. had been adjudged 
bankrupts within three months after the transfer of this note, their 
assignées in bankruptcy could bave attacked this transfer as a préfér- 
ence contrary to the express provisions of the bankrupt law then in 
force, and perhaps set it aside. But the provisions of the bankrupt 
lOsW,. prohibiting, preferential payments and conveyances, Was not 
invokied in apt time, and this transaction is to be considered as if no 
bankrupt law hàd ever existed. 

Complainants hâve cited a large number of décisions by the lowa 
courts upon the statute of that- state regulating assignments mth 
préférences, ; and insist that as the statute of Illinois, in regard to 
*oluntàry assignments, approvèd May 22, 1877, was substantially 
tiopied frbm the îowa statute, thèse décisions should be dôfemed eon- 
troUing. There Would seêm to be no doubt that the doctrine bf those 
c^ses, is that if an insolvent debtor makes severaï preferential pay- 
meitts to creditprs, or conveyances of property in p3,ynient of debts, in 
such séquence to each other, and to an assignment in trust for the 
tenefit of crèditors, that they are ail to be deemed as essentially one 
transaction, the préférence wîU be sei aside as being in violation of 
the spirit of thèse statutes. Lampson v. Arnold, 19 Iowa, 480. And 
in this class of cases it bas been held that the voluntary assignée can 
set aside the préférence and recover the property transferred or 
-money paid. Thèse authorities only go to the point that if the trans- 
fer of this note to défendant was so intimately related to the assign- 
ment to Champion that they could be held to be one transaction. 
Champion could hâve held the note as against défendant. But when 
this court set the assignaient to Champion aside, it did not place 
plaintiffs in his shoes as against défendant; that is, it doea not fol- 
low, because Champion might bave attacked this transfer as a préfér- 
ence, that, therefore, the plaintiffs can do so. They do not succeed 
to his rights of action under the Illinois statute, if he had any, but 
must rest upon. their rights upder thé bankrupt law, 

This, then, being at most only a preferential payment, made more 
than three inonths before bankruptcy, cannot be set aside in favor of 
plaintiffs. Défendant not guilty. ■ 
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Chalmees Spence Patent Non-Conductob Co. v. Pierce and 

others.* 

{Circuit Court, E. D. Pennsylvania. August 15, 1881.) 

1. PaTBKT — InFBINGEMENT— COVEEINO FOR BOILBB. 

Patent No. 55,598, for an improved mode of covering steam-boilers, consist- 
ing of a covering of felt, supported on an open metallic frame-work separated 
frora the boiler by studs or struts, Tidd, to be. infringed by a covering of felt, 
supported on a métal jacket, so punched that it is full of V-shaped points; 
which separate it from the boiler. 

Hearing on Bill, Answer, and Proofs. 

This was a bill for an injunotion against the infringement by défendants 
of letters patent No. 55,598, issued to John Asheroft, under date of Jûne 19, 
1866, for an « improved mode of covering steam-boilers or pipes." Befend- 
ants denied the infringement. PlaintifE's invention consisted in covering 
steam-boilers with a covering of felt, supported on a frame-work of wire or 
small iron bars, forming an open frame-work removed a short distance from 
the boiler and supported by studs or struts. Défendants' invention consisted 
of a covering of felt, supported on a sheet-iron métal jacket, so punched that 
it was full of V-shaped points, which touched the surface of the boiler and 
held the jacket equidistant from the surface. 

E. B. Barnum, for complainant. 

J. R. Sypher, for respondents. 

BcTLEE, D. J. In a former suit (against Camp and others) the 
court passed upon the plaintiff's patent, and held it to be valid. The 
only question now involved is that of infringement; and this was de- 
cided against défendant on the motion for preliminary injuuction. 
Comparing the two devices, we found no material différence between 
them, and McKennan, G. J., then delivered the foUowing opinion : 

" There is but a single question, and a very narrow one, involved in this 
hearing. It is admitted that this patent is valid, and that in so far as it wa,s 
rendered valid by an invention of John Asheroft, it is not in question upon 
this motion. It is alleged, and has been argued hère, that John Ashcroft's 
invention consisted in the devising of this jacket and its support upon the 
outer surface of the boiler to be covered. Now the patentée says this 'frame- 
work, c, can be easily constructed or built up of wire, small iron bars, or gas- 
pipes, unwelded, forming an open frame-work with meshes of the size of the 
metallic bars used, for the size of the meshes must dépend upon the size of the 
boiler, or pipe, being a matter of mère judgment.' The claim of the patent 
refers to the construction and opération of this jacket, as it is to be constructed 
and operated, substantially as described in the patent ; that is to say, an open 
frame-work supported on the boiler by appropriate studs. ' This frame-work 
must be supported by suitable studs, or struts, which can be constructed in 

♦Reported by Frank P. Priohard, Esq., of the Pliiladelphla bar. 
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sections so as to be e;isily removed.' What is contemplated is just this, an 
open jacket, supported by suitable studs, or struts. That is one form in which 
the invention is to be carried into effect, and which it is necessary to describe 
in order to make his patent valid, but he is not conflned so as not to be able 
to use any other form which is not substantially différent from that.nor ishe 
confined to any method of attaching the struts other than the one that is 
shown in the patent; that is not made an essential part of the invention at 
ail. The object is to keep it off of the boiler, and that is to be accomplished 
by the use of struts adapted to that purpose. But the patentée is not confined 
to any particular mode of attachment on the jacket; so that the question to 
be considered cornes down to this, which has been repeatedly said during the 
progress of the argument: Whether the alleged infringing device is substan- 
tially différent from the one embraced in the patent, and that must be dieter- 
mined with référence to the f unetion to be performed, or the mode in which 
that function is effectnated. What is the différence? Hère you hâve a jacket 
with quite a large number of perforations in it. I do not profess to be a 
skilled mechanic, but it does seem to me to be obvions that ail thèse struts 
are not necessary to furnish a support to the jacket. 

" This [indicating] is supported without anything like the number of struts 
that are in this model [indicating.] Why are so many put in this model 
[indicating] '? It seems to me that it is obvioiisly to make available an advan- 
tage which would be derivable from the perforations of this material ; or, in 
other words, to make available whatever would be the resuit obtained from 
the meshes or the perforations by the punching of more holes than are actu- 
ally requiied to furnish a support to this jacket. Then you hâve the per- 
forated, or meshed jacket ; which is supported by struts. As I hâve already 
remarked, the form or mode of attaching thèse struts to the jacket is not 
made an essential part of the patent. There must be struts, but they are to 
be appropriately attached. Jfow, instead of being riveted or screwed on, they 
are punched out of the material itself — instead of taking a separate pièce of 
material and riveting it on, the strut is made by a punch in the material of 
the jacket, so that you hâve the same function and precisely the same mode 
of opération. You hâve the jacket resting upon the boiler and supported by 
it in precisely the same way and by the use of precisely the same means. 
What différence is there in the mode of opération ? ïhere is no earthly dif- 
férence except as to the manner in which the struts are made. There is no 
other différence about it. The patentée has not limited himself to any par- 
ticular mode of making thèse struts. They are to be applied with référence 
to the function to be performed; that is, that they shall support the jacket 
upon the boiler. That is what is doue hère, and that is ail that is done, in 
so far as the mode of opération is concerned. As we hâve already said, you 
hâve the perforations or the meshes, and thèse lioles, which operate precisely 
in the same way, so that guided by our own eyes we hâve no doubt that there 
is no fundamental différence between thèse devices, and we therefore grant 
the injunction." 

Nothing material has been developed since the foregping views 
were «xpressed. An elaborate and able argument has been presented 
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to show that the plaintiffs' claim and patent should be. confined to 
the "metallic frame-work." But adôpting this view would not help 
the défendants. The fact.that they hâve copied the "metallic frame- 
work," would remoiin. We say copied, because this, in effect, is what 
they hâve doue. There is no material différence between the two 
devices. The mechanical différence in construction, is unimportant. 
When constructed, — considèred as instruments for the use contem- 
plated,— they are substantially identical. 

The meshes, or open spaees, in the "metallic frame-work," are 
covered by the claim, though the pateijt may not be conûned to them. 
The methodof construction specified produces meshes, and the model 
filed ëxhibits them. That their uses are not speciûed is unimportant» 
The plaintiffs hâve the benefit of ail uses to which they'can be applied. 
The ingenious argument based on a différent view of the patent thua 
loses its effect. 



Illingworth V. Spauldikg, Jennixgs & Go, 
{Circuit Court, D. New Jersey. July 23, 1881.) 

1. Lettehs Patent — Prei,imihabt Injunction. 

A preliininary injunction will not ^e granted where the deîendant's afflda- 
vits make oùt a case of Teasonable doubt as to the novelty of the complainant's- 
patent. 

2. Same— Same. 

Semble that the same rule applies as to its vaiidity. 

In Equity. 

Nixon, D. J. This is an application for a preliminary injunotion. 
None should ever be granted where the answering affidavits of the 
défendants show a reasonable doubt about the novelty or vaiidity of 
the complainant's patent. This was done at the hearing by exhibit- 
ing a certified copy of English letters patent No. 3,801, for improve- 
ments in the manufacture of plated and gilded ingots ot iron and 
steel, and in the moulds used for that purpose, ceded to William 
Morse on the nineteenth of May, 1874. After an inspection and 
examination of the provisional and complète spécifications and draw- 
ings of the said Morse patent on the argument, I intimated tbat they 
suggested a sufficient uneertainty in regard to the novelty of the 
complainant's patent to warrant the court in refusing the applica- 
tion. The counsel for the complainant afterwards submitted to me 
several affidavits, taken without notice, and purporting to be verified 
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before a master in tHe court of chancery of New Jersey, tending to 
show that, although the patent to Morse antedated the lUingworth 
patent on which the suit was brought, the invention of the latter was 
in fact perfeeted several weeks before the actual sealing of the com- 
plète spécifications of Morse* and elaimed that, under the rule, he 
was entitled to use such affidavits in reply to the afl&davits of the 
défendants on the complainant's motion. Bût' this is not allowable. 
Such a practiçe would often resuit in determining what seems to be 
the vital question of a cause i;pon ex parte affidavits. 

The complainant must wait for his injonction until the final hear- 
ing, when the court will be better able upon the proofs to ascertain 
the facts. The injunction is refused. 



Consolidated Middlings Purifier Co. v. Guildeb. 
(Uircuit Court, D. Minnesota. October, 1881.) 

1. Letters Patent — Assignment — Bstoppel. 

An assigner of a patent, who had agreed to stop manufacturing the patented 
machines and had pald a license fee, agreed upon, to his assignée for th6 
privilège of selliug machines he had on hand, is estopped from denying its 
validity, in a suit against him hy the assignée for its infringement, by man- 
ufacture and sale under letters patent issued subsequently to the assignment. 

2. Samb — Middlings Pubipiers. 

Beissue Ko. 8,386, and letterg patent Ko. 225,218, are substantially for tha 
same machine. 

R. Mason and J. B. é W. H. Sanhom, for complainant. 

Shaw, Levi & Cray and R. C. Benton, for défendant. 

Nelson, D. J. A motion is made upon bill and affidavits for a pre- 
liminary injunction pendente lite. The défendant résista the appli- 
cation upon affidavits, and since the notice of motion an answer is 
filed, which, under the rule, is used upon the hearing as an affidavit 
with the others presented. The bill is filed for an account, and to 
recover damages for an infringement of certain letters patent granted 
for improvements in purifying and dressing middlings, and owned by 
the complainant, and a permanent injunction is prayed for. The bill 
of complaint sets up several patents, and charges the défendant with 
infringing each of them. 

The complainant on May 29, 1879, purchased and took an assign- 
ment of ail patents owned by défendant, among them reissue No. 
8,386, under the following circuttistanceB : 
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The défendant was manufacturing machines for purifying middlings under 
letters patent, and the complainant, believing that he was trespassing upon 
its rights, had an interview through an agent, when a settlement was per- 
f ected. The complainant agreed to give $5,000 for ail the patents owned by 
the défendant if he would stop manufacturing and quit the business, and 
also agreed to permit the défendant to sell certain niaeliines he had made on 
payment of a royalty, which the défendant accepted. An assignment was 
executed, and delivered to the flrm of which the agent was a member, of dé- 
fendants patents, which were flnallyassigned by said flrm to the complainant, 
and the défendant has paid the royalty exacted for the machines on hand, and 
for some time stopped manufacturing. On March 9, 1880, letters patent No. 
225,218, "for an improvement in middlings purifiera," was granted défendant, 
and he commenced to manufacture under this patent, and has been selling 
machines. , 

The défendant, in his answer, admits that he made a full assign- 
ment of the patents owned by him, inciuding reissue No. 8,386, to 
the firm of Bennett, Kniekerbacker & Co., but dénies that he agreed 
to quit the business of manufacturing purifiers ; and also allèges, 
among other things, that reissue No. 8,386 is invalid, and that the 
claims therein made by him were expanded beyond the original 
invention. 

It satisfactorily appeared on the hearing that Kniekerbacker, who 
conducted the negotiation with the défendant, was duly authorized 
to act for the complainant, and that he conducted the same on its 
behalf ; and also that, as a part of the settlement made, the défendant 
•agreed to stop manufacturing, and the payment of royalty for ma- 
chines on hand is not denied. 

On the facts as thus established the défendant, in my opinion, 
cannot set up as a defence the invalidity of the assigned patents. 
He was not ignorant at the time of the settlement, and when he made 
the assignment, of ail the facts which are set up in his answer, and 
he knew of the existence and full mechanism and opération of the 
machines now alleged by him to hâve anticipated one, at least, of 
those assigned the complainant ; and, having made the agreement 
above stated, and paid royalty for license to sell, it would be inéqui- 
table to permit suoh a defence now to be made. He, of course, is free 
to exercise his inventive genius, and manufacture and sell any im- 
provements for which he may secure letters patent, provided he does 
not infringe the complainant's rights. On this motion, in the view 
taken by the court, the fourth claim only of letters patent reissue 
No. 8,386 will be referred to in connection with No. 225,218, and 
the issue of infringement considered, and to do this satisfactorily. 
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and détermine whather défendant is a trespasser, an examination of 
the Gnilder patent and reissue is necessary. 

Guilder's patent — reissue No. 8,386 — claims: 

"(4) The combination, with a' reciprocating riddle or shaker of a» biush 
moving transversely across the entire under surface of the riddle, and inde- 
pendently of the movement of said riddle, substantially as and for Ihe purposes 
s«t forth." 

In his spécifications he states — 
"That his invention has relation to machines for purifying flour and mid- 
dlings, wherein a suction fan and adjustable suction spouts are arranged over 
a riddle and endless conveyers, arranged benoath the riddle. * * * It 
also consists in the employaient of détachable brush carriers or brush holders, 
which hold the brushes in contact with the under side of tho riddle durinaf the 
upper part of their révolution." 

" It also consists in giving to the said brushes a continuous transverse motion 
across the bottom of the said riddle." 

He afterwards describes the function of the brushes : , 
"Beneath the riddle, C,is a transverse division, H, which leaves * * * a 
space, j, on one side of it, for the material, which passes first through the rid- 
dle and a space, j prime, for the coarser material, which passes afterwards 
* * *. In each space or compartment (J, or J prime) are single-row dust- 
ing brushes, which are arranged to sweep across the bottom of the riddle 
clotb, from side to side, so that they move at right angles to the material in 
its passage over the riddle, thus avoiding the mixing of the différent grades 
of the material and keeping the cloth clear." 

This patent is for a new combination of old éléments, and the 
brushes are so arranged that the meshes of the riddle cloth are kept 
clear, and at the same time the brush, moving transversely at right 
angles tothe flow of the material, prevents the mixing of the coarser 
with the finer middlings. In other previous cpmbinations the brush, 
moving in the direction of the flow of the middlings, would carry 
some of the coarser middlings with it and deposit them in the com- 
partment containing the finer middlings. 

In Guilder's patent. No. 225,218, issued in March, 1880, which is 
the machine manufactured, and is alleged to be substantially the old 
patent, reissue 8,386, with some additional contrivances, he claims: 

•' (5) The combination of the reciprocating boit, Gg, and transversely moving 
brush, K, having a longitudinal reciprocating motion, substantially as and 
for the purpose described." 

In the spécifications he describes the opération of purifying mid- 
dlings in the machine, and the function of the various contrivances 
and mechanism used, which it is not necessary to set forth, except 
what is said about the brush, which is this : 
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" K is a brush loBgitudinally under the boit cloth, g, the bristles of whieh 
are fast in the stock, K prime; & fe are supports to the brush stock; * * * 
L is a transverse guide stock attached to one of the supports, k k, and bas 
gecured upon its upper edge a corrugated guide plate, l, that goes between 
two friction rollers on downward nminctinor studs on the under side of brush 
stock, K prime." 

This brush stock is attached to endless chairis, and travels with 
them in a transverse direction across the entire width of the boit 
cloth in the corrugated or bent guide plate, and so moving gives the 
brush a longitudinal or endwise motion of several reciprocations 
while in contact with and sweeping across the boit cloth, and when 
a current of air, by means of a suction fan, is passing through the 
middlings. This motion in two directions, vibratory while in contact 
with the boit cloth, is said to be more effective in clearing its meshes 
from adhering substances. 

If it is conceded that the zigzag motion given the brush, while 
moving transversely across the under side of the boit cloth, makes its 
opération more effective, and the device of a corrugated guide renders 
the brush more serviceable, still the brush, in combination with the 
reciprocating sieve or boit cloth in No. 225,218, moves transversely 
across the under side of the boit cloth, at right angles to the material, 
in its passage, and performs the same function, and keeps the cloth 
clear, substantially as in No. 8,386. The fact that the brush, while 
crossing, is given what is called a longitudinal reciprocating motion, 
does not render the combination différent from his previous patent. 
It embodies the substantial idea therein set forth. It may be better 
to adopt the motion given the brush by défendant, and he may be able 
to prevent the use by others of his device ; but in the use of the com- 
bination described he violâtes his agreement with plaintiff. The 
identity of the two patents sufficiently appears ; and, although there 
has been no judicial décision in favor of the validity of reissue No. 
8,386, a preliminary injunetion must be granted, unless the défend- 
ant gives bond in an amount large enough to pay the royalty on each 
machine mamifactured by him, as shall be determined hereafter. 

It is so ordered. 
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GouLB V. Staples. 

{Circuit Court, D. Maine. September 5, 1881.) 

X, .AjornsALTr— CoNsuLAE Agents— CoNstris. 

TJnder the provisions of tbe sta'.utes and established , régulations, a consular 
agent is the représentative of the consul to whom he is subordinate. 
2. Samb— Rbv. St. i 4309. 

; An arrivai at a foreign port from another foreign port is within the purview 
, of section 4309 of the Revised Btatutes. 
S. Bamb— Consular RBauLATioNs of May 1, 1881. 

Semble that Hiéres is not within such reasonable distance of the port of 
Toulon, and the communication between the two points so free from difflcultyj 
asto require a master,. mider the provisions of paragraph 179 of the consular 
régulations of M^y 1, 1881, on arriving there, to deposit his ship's papers at the 
Toulon consulate. 

W. F. Luntf Dist Atty., for plamtiff. 

H. D. Hadlock, for défendant. 

jFox, D. J. This action is brought by the consul of the United 
States at the city of : Marseilles, France, to recover from the défend- 
ant, master of the ship Charter Oak,-the penalty of $500 prescribed 
by the Eevised Statutes, § 4310, for not depositing his ship's papers 
yrith the consular agent of the United States at Toulon, in December, 
1879; the ship having arrived at Hieres, which -was "within the con- 
sular jurisdiction of the consul of the United States residing' at Mar- 
seiUes, the said consul having a consular agent at Toulon." Hieres 
is.abûut 20 miles from Toulon; about four miles from the shore, near 
the head of a bay. There is no harbor at this place, but pnly an 
open roadstead with a sandy bottom. There is no représentative of 
the United States at Hieres, the nearest being at Toulon, at which 
place there is a consular agent who is subordinate to the consul at 
Marseilles. 

The Charter Oak, in September, 1879, sailed from New York to 
Genoa with a cargo of oil. On the second of December she sailed 
from Genoa for Hieres, for a homeward cargo of sait, arriving there 
the next day, but on aecount of bad weather she did not reach the 
loading ground till the 5th, when she made fast to, the mooring 
chains. On the twelfth and seventeenth of December the consular 
agent at Toulon notified the défendant by letter that he must corne 
to that city, and deposit with him at the consulate the ship's papers. 
Thèse demands were never complied with. 

Section 4309 of the Eevised Statutes requires of every master of a 
ship, belonging to citizens of the United States, who. shall sail from a 
port in ±he United States — 
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" That he shall, upon his arrivai at a foreign port, deposit his register, etc., 
with the consul, vice-consul, commercial agent, or vice-commercial agent, if 
any there be at such port. And it shall be the duty of such consul, etc., upon 
such master producing to him a clearance from the proper offlcer of the port 
where his vessel may be, to deliver to such master ail of his papers, if he has 
complied with the provisions of law relating to the diseharge of seamen, etc., 
and to the payment of the fées to the consular offlcers." 

Section 4310 imposes a penalty of f 500 upon the master of any 
Buch vessel who refuses or neglects to deposit his papers as thus 
required, the same to be recovered by such consul, in his own name, 
for the benefit of the United States. 

Neither of the officiais named in thèse sections was to be found at 
either Hieres or Toulon ; but at the latter port the consul at Mar- 
seilles was represented by an agent, recognized by the laws of the 
Dnited States. Section 1674 of the Eevised Statutes enacts — 

"That «consular agents' shall be deemed to dénote 'consular offieers' subor- 
dinate to their principals, the consuls, exercising the powers and performing 
the duties within the limits of their consulates * * * at such ports or 
places différent from those at which such principals are located." 

By section 1695 the président is authorized to appoint consular 
agents in such numbers and under such régulations as he may deem 
proper. By paragraph 17, consular régulations of 1881, consular 
agents are described as — 

"Acting only as the représentatives of their principals, and are subject and 
subordinate to them, and are paid only by the fées collected by them, retain- 
ing the whole or such portion as may be agreed upon between them and their 
principals, the residue being received by the principal, under the sanction of 
the président." 

From thèse provisions of the statutes and established régulations, 
it is manifest that the consular agent of the United States at Toulon 
was in law a représentative of the plaintiff, and that through him the 
plaintiff was in fact the consul for the port of Toulon, discharging ail 
the duties of a consul at that port as effectually as if there présent 
attending to them in person; and if the Charter Oak had arrived at 
Toulon her master would bave been bound to bave deposited his 
papers at the consulate in that eity with the agent of the plaintiff, 
and on faihire so to do would hâve been liable to the plaintiff for the 
penalty. 

It is objected that the Charter Oak, on her arrivai at Hieres, came 
from the foreign port of Genoa and not from a port in the United 
States, and that the statute only requires a ship's papers to be depos- 
ited with the consul at the first port at which she may arrive after 
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leaving this country, and that her master is not required to deposit his 
papers with the consuls at every other foreign port to which she may 
subsequently proceed. The language of the section is certainly some- 
wbat ambiguous, and is as follows : "Every master, etc., who shall 
sail from any port in the United States, shall, on his arrivai at any 
foreign port, etc., deposit his papers with the consul." In the opin- 
ion of the court this provision of law requires that at every foreign 
port where the designated of&cer is to be found, the master, on his 
arrivai, is bhliged to deposit with him his ship's papers. Every addi- 
tional port, subséquent to the first to which he may proceed in the 
course of the voyage, is an arrivai at a foreign port by him. The case 
is within the letter of the act, and the same reasons which would call 
for the ship's papers at the first port at which he might arrive would 
be alike applicable on his arrivai at any other port. The case of Par- 
sons V. Hunter, 2 Sumn. 419, was one similar to the présent. There, 
the ship, on her voyage from Matanzas to London, touohed at Oowes, 
and her master, failing to deposit his papers with the consul at Cowes, 
this suit was instituted for the penalty. This objection was patent on 
the record, was of a preliminary nature, and if tenable could not hâve 
escaped the attention of so careful and discriminating a judge as was 
Mr. Justice Story. The défendant in that case prevailed, and the 
reasons of the leamed judge for his décision are set forth in a full 
and elaborate opinion; but the présent objection is not suggested as 
arising in the cause. 

Paragraph 179 of the consular régulations promulgated May 1, 
1881, is as follows: 

"A vessel arriving within a consular district, although at some port other 
than that at which the consular office is situated, makes an arrivai in such 
sensé as to require a deposit of the (ressel's papers, and to subjeet her to con- 
sular jurisdiction, if the port which she actually enters is within reasonable 
distance from the consulate, and the communication between the two ports is 
not difflcult." 

This régulation was not promulgated until after the failure of the 
défendant to deposit his papers with the consular agent at Toulon, 
herein complained of, and therefore can hâve no effect upon the rights 
of the parties to the présent suit. The président is by law empow- 
ered to prescribe régulations for consuls; but he bas no authority to 
change or modify the law, and thereby subjeet a master, who fails to 
comply with such régulations, to penalties nowhere imposed by 
any act of congress. "Whether paragraph 179 is or not a true con' 
'v.9,no.3— 11 
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struction of tBe provisions of the- act of congress upon this subject, 
may possibly admit of some doubt ; and the same is lef t for f urther 
considération when it shall be necessary to pass upon it, as, under 
the cirGumstances of the présent case, in the opinion of the court, the 
port of Hieres is not within such reasonable distance of the port of 
Toulon as to r'equire the master of a ship, arriving at Hières, to 
deposit his ship's papers at the Toulon consulate, Such a requirement 
is unreasonable, and would demand of the master a neglect of other 
duties and impose upon him a burden whioh a ship-master ought not 
to be subjected to. 

That the iship lay about four miles from the town of Hieres, which 
is about 20 miles from Toulon, are matters about which there is no 
controversy. There is some question as to the means of communi- 
cation between Hieres and Toulon. The consul, in his communica- 
tion to the department of state, which is admitted as testimony by 
consent, says "the two places are connected by a railroad Une, with 
four trains running daily, performing the passage within one hour." 
Whether ail thèse are or not passenger trains is not stated ; neither 
does it distinotly appear that there were four trains each way, but 
only that there were four trains passing each day between the two 
places. The master's testimony is that after receiving the notice 
froîn the consular agent at Toulon he applied to his consignées and 
was informed by them "that it was not the practice for American 
ship-masters arriving at Hieres to leave their papers at the Toulon 
consulate, and that, as the trains ran, if he went to Toulon he must be 
absent from his ship ail night." That the master acted in good 
faith and believed the statemept of his consignées the court does not 
question, The burden is on the plaintiff to establish that the con- 
sular agent at Toulon was "within reasonable distance, and that 
communication with him was not di£&eult." 

In Harrison v. Vose, 9 How. 878, whieh was an action against a 
consul similar to the présent, the principle is laid down by Wood- 
bury, J., — 

"That weinust begin tlie inquiry with the presumption that the défendant is 
innocent, and that the burden of proof to make out his guilt devolves upon 
the plaintiff. In the construction of a pénal statute it is well settled that ail 
reasonable doubts concerning its meaning ought to operate in favor of the 
respondent. * * * Where penalties are to be recovered greater f uUness of 
évidence is necessary to make out sucli a case. The proof must, then, bring 
the transaction within the spirit as well as the letter of the law, and must 
usually show a plain breach of both." 
— And in the opinion of the court this the plaintiff has f ailed to do. 
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The proper place for a master of a ship of the burden of the 
Charter Oak, wheu in a foreign port, is on board his ship. His 
présence is always promotive of obédience and good discipline, and' 
of attention to their duty, by the crew, and he should never be 
absent therefrom unless the emergency is urgent. More especially 
was such the duty of the naaster of this ship, moored in an open road- 
stead, in the month of December, on the Mediterranean coast, with 
mooring tackle of a doubtful character. As the master says : "The 
mooring chains to which he made fast weire smaller than the ship's 
chains, and he distrusted their holding her if a stortn should arise." 
That they were liable to gales while at this anchorage is shown by 
the log-book, as it recit«s that on the day of their arrivai at Mères 
"it was blowing a gale, with rain." The record for the next day is : 
"Came on with hard gale, and rain much of the time." Some days the 
weather was fine, and they were employed taking in cargo. December 
15th, the log says, "Strong breeze and clear. Large swell. No 
cargo." December 16th, "No cargo; large swell." December 17th,' 
"No cargo." December 18th, "Presh easterly gale; clear; no cargo." 
The master testifiies "that with wind from S. E. to E. N. E. they 
coùld not land from the ship ; that with the light mooring chains he 
was afraid of being driven on shore ; did not dare to leave the ship 
over night, on account of the danger." Only on two occasions did 
he go to Hieres. "Went there for funds. Selected the best chances 
when the wind was to the westward. Was not gone over three hours 
at either time. On one of thèse occasions the wind chopped round 
suddenly, so that on his attempting to go to the ship the surf fiUed 
his boat. With the wind from the eastward, lighters could-not come 
off with cargo. With the sudden changes of the wind the ship was 
in danger." 

Situated as the Charter Oak thus was, the court finds that it would 
hâve been highly imprudent for the master to hâve been absent from 
his ship ail night. His first duty was to the ship, her cargo, and his 
crew, and his absence from her for that length of time would hâve 
unjustifiably exposed her to péril and danger. If, in his absence, a 
violent storm should arise, which not unfrequently happens on that 
coast, the ship was liable to be driven from her moorings, either on 
shore or to sea; and in such an emergency the master's présence, 
with his skill and expérience, might hâve proved of the greatest ad- 
vantage in protecting the lives of the crew and saving the proper ty 
in his charge, which otherwise might hâve become a total loss. If 
obliged to deposit her papers at the Toulon coxisulate, the master 
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must have been absent from his ship two nights — one to leave them, 
the other to obtain them — and suoh a requirement, in the opinion of 
the court, is so unreasonable that it ought net to meet with its sanc- 
tion and approval. To use the words of Woodbury, J., in Harrison v. 
Vose, before cited, p. 383 : 

" The requirement would be oppressive in the extrême. It would embar- 
rass and clog, rather than aid commerce, which last is peculiarly the design 
and policy of législation by the gênerai government on this vital subject." 

The interest of commerce and navigation will be greatly promoted 
by so construing the acts of congress as to encourage a master in 
remaining on board his ship whenever situated as the Charter Oak 
was, and he should never be compelled to be absent from her for any 
considérable time in search of a consulate, at some port other than 
that at which his ship has arrived, snbjeeting his owners to unneces- 
sary expense, and the yessel and cargo, upon su dden péril and emer- 
gency, to serions conséquences which might resuit from his absence. 
If any great benefit is supposed to arise from the ship's papers being 
in the hands of the consul, consular agencies can be established at 
every port which our ships may visit, as the président is authorized 
to appoint so many of thèse officers as he shall deem expédient. 
Adopting this course, a consulate could be reached by the master 
without delay or expense. The provisions of law could then be com- 
plied with by him without the great péril and risk which might fre- 
quently attend its observance, if the défendant should be held to 
have violated the law in the présent instance. 

The défendant is adjudged to be without fault, and is entitled to 
judgment... 



The Clymene.* 



{Distriet Court, E. V. Pennsy'.vania. October 12, 1881.^ 

1. CONSTITtTTIONAL LaW — PILOTAGE — AUTHOBITÏ OF STATB. 

TJnder the acts of congress of August 7, 1789, ani March 2, 1837, each state 
has autliority over the subject of pilotage on the navigable waters within its 
limits, although suoh authority is not exclusive. 

2. Samb. 

Bach State may, therefore, license pilots and provide régulations for their 
government and employment, but it cannot exolude otliei's diily licensed else- 
where from employmeut on the public waters of the nation, either on thé 
ground that those waters are within the territorial limits or on the groundthat 
the vessel to be piloted is bound to a port within its territory. 

*Reported by Frank P. Prichard, Esq., of the Philadelphla bar. 
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3. Same— Statut» Exeiîoisihg Exclusive Juiîisbictioiî— Iuvaliditt of. 

A State statute whicli prohibita any one not licensed under the authority of 
the State from piloting a vessel to a port within the state is void, so far as it 
interfères with the employment, on public watera, of pilota licensed by other 
States bordering thereon. 

4. Same— Pilotage Laws dp Pennsylvahia and Delawahe. 

A pilot licensed by the state of Delaware héld entitled to recover for services 
in piloting a vessel up the Delaware bay and river to Philadelphia, notwith- 
standing a law of Pennsylvania prohibiting any one from acting as such pilot 
without a Pennsylvania license. 

In Admiralty. Hearing on libel and answer. 

This was a libel by Eobert C. Chambers, pilot, against the steamship 
Clymene, setting forth that in Jane, 1881, the steamship being at the en- 
trance of Delaware bay, libellant boarded her and offered his services as pilot 
to conducfc her to Philadelphia, her port of destination ; that his services were 
accepted, and that he did pilot the steamship to Philadelphia. The libel fur- 
ther set forth that libellant was a regular pilot under an act of assembly of 
the state of Delaware, passed April 5, 1881, and that he was entitled to the 
pilotage fées prescribed by that act, but that the maater of the steamship 
refused to pay the sama 

The answer of the master admitted the performance of the pilotage service, 
but set forth that from the year 1803 to the passage of the Delaware act of 
April 5, 1881, under which libellant claimed, there was no System of pilotage 
laws in force on the bay and river Delaware, exeept the law enacted by the 
state of Pennsylvania, March 29, 1803, (4 Sm. Laws, 73,) and that during the 
same period there were no pilots on sald bay and river exeept those licensed 
under said act of 1803 by the board of wardens of the port of Philadelphia, 
under whose license libellant himself acted as pilot for several years, until he 
surrendered the same and took a license from the state of Delaware under the 
act of April 5, 1881 ; that when libellant boarded the steainsliip she was on 
the high seas, and respondent, without making any contract with libellant, 
allowed him to act as pilot, supposing that he was duly licensed under the 
laws of Pennsylvania; that respondent was advised that the state of Delaware 
had no power to require vessels bound to the port of Philadelphia to take a 
pilot or to regulate his compensation, and that the act of April 5, 1881, had 
no extraterritorial virtue; that by an act of assembly of the state of Pennsyl- 
vania, approved February 4, 1846, (P. Laws, 30,) it is made an indictable 
offence for any person to pilot a vessel into the port of Philadelphia without 
a license from the board of wardens, and that as libellant had no such license 
his services were illégal, and he could pot recover therefor 

Henry Flanders and Hon. Thomas F. Bayard, for libellant. 

Henry 6. Ward, Morton P. Henry, and Richard C. McMurtrie, for 
respondent. 

Butler, D. J. The claim is for services rendered in piloting the 
respondent tip the Delaware bay and river to Philadelphia. The 
tender and acceptance of the service, as well as its performance, is 
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admitted by the atiswer. The refusai to pay is rested on an alléga- 
tion that the libellant had no authority to perform the service, — that 
he was liable to indictment, under the laws of Pennsylvanie-, for per- 
forming it, and that the service was accepted in ignorance of such 
want of authority. The libellant was duly licensed under a statute 
of the state of Delaware, approved April 5, 1881. Does this license 
authorize him to do what he undertook ? Ttis is the only question 
presented. Jurisdiction over the subject of pilotage, is conferred 
upon the fédéral government by the third clause of article 8 of the 
constitution, — which provides for the régulation of commerce : Gooley 
V. The Port Wardens, 12 How. 299. Whether the states might exer- 
cise jurisdiction until such time as congress should interfère, is a 
vexed question, — about which the judges disagreed in the case cited. 
To sustain such jurisdiction it must be held that the constitutional 
grant of authority to the fédéral government did not, of itself, oust 
the authority of the states. "While such a view might seem to be 
illogical, it is not inconsistent with what has frequently been asserted 
by the suprême court in similar cases. As is said in Henderson v. 
TheMayor.m'U. S. 259:, 

" It is stated in the décisions of this court that there is a kind of neutral 
ground, especially in that covered by the régulations of commerce, which may 
be occupied by the states, and its législation be valid, ao long as it interfères 
with no act of congress or treaty of the United States. Such a proposition ia 
supported by the opinions of several of the judges in The Passenger Cases, 7 
How. 283; Cooley v. The Port Wardens, Id.; and by the cases of Crandalî v. 
Nevada, 6 Wall. 35, and Gilman v. Philadelphia, 3 Wall. 713. But the doc- 
trine has always been controverted in the court, and has seldom, if ever, been 
stated without dissent." 

As, however, congress did interfère, by the statutes of 1789* and 
1837, t the jurisdiction of the states is now confined within the limita 
thus prescribed. The first of thèse statutes adopted the existing 
laws of the states, regulating and governing the subject of pilotage, 
and provided for the adoption of such others as they might thereaf- 
ter make, — thus conferring upon the acts of the state législatures the 
eSect of fédéral statutes. Its language is as follows : 

" AU pilots in the bays, inlets, rivers, harbors and ports of the United 
States shall continue to be regulated in conformity with the existing laws of 
the states respect) vely, wherein such pilots may be, or with such laws as the 
states may respectively hereafter enact for the purpose, until f urther législa- 
tive provision shall be made by congress." 

It might readily bave been foreseen that the states, thus left to 
*1 St. 54. fS St. 153. 
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separate, independent action, would soon come in conflict. Two or 
more, bounding on the same water, each intent upon its individual 
interests, would be impelled to inconsistent hostile législation. Such 
a resuit did follow, and to provide for it, congress in March, 1837. 
enacted — 

" ïhat it shall and may be lawful for the master or commander of any vessel 
coming into, or going eut of, any port situate upon waters which are the 
boundary between two states, to eiiiplôy any pilot duly autliorized or licensed 
by the laws of either of the statés bounded by said waters, to pilot said vessel 
to or from said port, any law, usage or custom to the contrary notwithstand- 
ing." 

The first of thèse statutes conferred on'the state of Delaware (if 
she had it not before) authority ovèr the subject of pilotage, on the 
navigable waters within her limits. Such at least was its effect. I 
do not mean to say that the authority thus conferred (or recognized) 
was exclusive, and might lawfuUy be exercised in hostility to her 
neighbors, — even before the enactment of the subséquent statute. I 
bélieve, indeed, that it was not exclusive ; and that it could only be 
exercised in such manner as was consistent with the relations which 
the eeveral states bear to each other as members of the fédéral 
government. Gibbons v. Ogden, 9 Wheat. 1 ; The Daniel Bail, 10 
Wall. 663; The Montello, 11 Wall 411. The subséquent statute did 
not interfère with the proper exercise of this authority, but put the 
question just suggested at rest, by providing against such abusive, 
hostile exercise of it. She may license pilots, and provide régula- 
tions for their government and èmployment, but she may not exclude 
others, duly licensed elsewhere, from èmployment on the public 
waters of the nation, because thèse waters happen to be within her 
territorial limits. Those from Pennsylvania, as well as her own, may 
lawfuUy exercise their callingthere, andvessels requiring such service 
may elect whom they will employ. That this statute was intended 
to apply to circumstances such as exist in this case I cannot doubt. 
They are clearly within its spirit, and with a just interprétation of 
its language, as clearly within its terms. It was so understood and 
applied by the suprême court of Pennsylvania in Flanigen v . Ins. Co. 
1 Barr, 306; and so construed by congress in the subséquent statute 
of February, 1847, relating to the same subject. 

In this view of the case the respondent's contention that "pilotage 
is the subject of local régulation of the state in which the port lies," 
and therefore that Pennsylvania, in the absence of statutory prohi- 
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bition, lias exclusive jurisdiction of pilotage respecting the port of 
Philadelphia and its commerce, is unimportaiit. It is not improper, 
however, to say (as before intimated) that I could not adopt this 
position, aven in the absence of the statute last referred to. The rela- 
tionsof the states as membersof the gênerai government, — the fact that 
they are not separate independencies, and that the navigable watera 
within their respective limita are subject to common use, — must be 
constantly kept in view. The commerce on the Delaware bay and 
river, no matter where from or where bound, does not belong to Penn- 
sylvania. That she and her citizens dérive a larger share of benefit 
from it than her neighbors, is her good fortune, but it conf ers no right 
on her to say who shall enter a port within her limits, or what pilot 
shall be employed. The port itself, constituted of the public waters 
of the nation, — is not hers ; and it is but by the grâce of the gênerai 
government that she is allowed any independent voice respecting it. 
In the absence of the statute of 1837, that of 1789, construed in the 
iight of thèse facts, must hâve been held to confer on Pennsylvania, 
I believe, such authority only as is hère conceded to her. Before the 
adoption of the fédéral constitution she had no jurisdiction whatever 
beyond her territorial limits. Since that event she has none (even 
within) except such as congress has conceded to her. She must be 
content, therefore, with a voice on the subject in common with her 
neighbors, who with her border on the waters which constitute her and 
their outlet to the sea. 

It follows from what has been said that the libellant was a duly 
licensed pilot, authorized to do what he undertook; and that any law 
of Pennsylvania designed to interfère with him in this respect, is 
inoperative and void. It also follows that the provision of the Dela- 
ware statute, which contemplâtes an exclusive jurisdiction over the 
subject on waters within her limits, — by requiring "that any person 
exercising the profession of a pilot in the bay and river Delaware 
shall * * * apply in person to the board of pilot commissioners 
(of the state of Delaware) for a license to entitle him to foUow that 
occupation," — is equally inoperative and void. 

A decree must be entered in favor of the libellant for the amount 
claimed. 

Note. The act of assembly of Pennsylvania of March 29, 1803, (4 Sm. 
Laws, 73,) provided inter alia that — 

'• Every person exercising the profession of a pilot in the bay or river Dela- 
ware shall * * * apply in person to the board of wardeus for the port of 
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Philadelphia for a license; * * * and that it shall be the duty of at least 
three of the said wardens to examine every person so applying, * * * 
and to grant lieenses to ail such as they shall deem qualified. * * * " 

The act of assembly of Pennaylvania of February 4, 1846, (P. L. 30,) 
provides : 

" If any person * * * shall undertake to pilot any vessel in the bay or 
river Delaware * * * without a license duly granted by the board of 
wardens of-the port of Philadelphia, * * * every person so ofEending 
shall, upon conviction thereof, be imprisoned for not less than one month iior 
more than one year, and be flned any sum not exeeeding $200, at the discré- 
tion of the court." 

The act of assembly of Pennsylvania of March 24, 1851, (P. L. 229.) pro- 
vided that " every vessel arrivjng from or bound to any foreign port * * * 
shall be obliged to take a pilot. * * * " ; 

The act of assembly of the state of Delaware of April 5, 1881, provided 
inter alia — 

" That any person exercising the profession of a pilot on the bay and river 
Delaware siiall * * * apply in person to the board of pilot commission- 
ers for a license, * * * and that it shall be the duty of at least three of 
said board to examine every person so applying, * * * and to gràht- 
lieenses to ail such as they shall deem qualified; * * * and if any person 
shall * * * exercise the profession of pilot in the bay and river Delaware 
without such license, * * * he shall forfeit for every vessel which he 
shall undertake to pilot * * * $30, together with the pilotage to which 
he would be otherwise entitled. * * * That every ship or vessel * * * 
passing in or ont of Delaware bay by the way of Cape Henlopen shall be obliged 
to receive apilot; * * * that the pilot who shall first offer himself to any 
inward-bound ships or vessels shall be entitled to take charge thereof. * * * *■ 



The Harrisburqh.* 
(Oireuit Court, E. D. Pennsylvania. October 10, 1881.) 

1. ADMIRALTY — COIiLISIOIÎ — DtTTY OF StKAM-ShIP ApPBOACHINa SAILrNa-VBSSEI. 

— Presumption AS TO Latter's Courbe. 

When a steam-shîp and a salling-vessel are approaching each other, it is to 
be presumed the latter will pursue the customary course, at that point, of ves- 
sels bound in the direction in which she is sailing ; and if that course would 
cause the vessels to approach on intersecting linea and create danger of collis- 
ion, it is the duty of the steam-ship to make such timely réduction of her speed 
or change of her course as would avoid such danger. A failure to do this will 
render the steam-ship llable in case of collision. 

Appeal from the Decree of the District Court. 

This waa a libel by the owners of the schooner Marietta Tilton agaînst the 
steamship Harrisburgb to recover damages for the loss of the schooner by a 
collision. The facts are sufflciently set forth in the opinion. The district 
court, in an opinion reported 36 Leg. Int. 66, dismissed the libel, and from 
that decree the présent appeal was taken. 

«Keported by Frank P. Prlchard, Esq., of the Philadelphia bar. 
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Cwrtis Tilton and Henry Flanders, for appellants. 
Thomas Hart, Jr., and J. Warren Goulston, for appellees. 
MoKennan, C. J. Finding of faéts by the court : 

(1) On the evening of the aixteenth of May, 1877, a little before 9 o'clock, 
a collision occurred between the scUooner Marietta ïillon, of whicli the libel- 
lants were owners, and the steamer Harrisburgh, which resulted in the entire 
loss of the schooner and her cargo, and in the drowning of six of-her crew, — 
ail but two of those who were aboard of her. 

(2) The place where the collision occurred was within 100 yards of Cross 
Rip light-ship, off the coast of Massachusetts. 

(3) The night was unusually clear, the moon shining in her flrst quarter, and 
objecta were distinctly visible at a long distance, the vessels havlng actually 
sighted each other when they were about four miles apart. 

(4) At the point where the collision occurred the channel was nearly a mile 
wide, the light-ship being on the southern border of it, and there being a suf- 
flcient depth of water for the passage of the steamer in any part of it. 

(5) The steam-ship was pursuing a westwardly course, heading for the light- 
ship upon a straight line which wbuld pass slightly north of it ; or, in the 
language of the mate, "I ported my bow and headed my ship for the light- 
ship, keeping the light a little on my port bow." This course she maintained 
without any déviation or réduction of her speed. 

(6) The schooner was sailing eastwardly, and when she was flrst seen by 
the steamer her position was cohsidérably (not less than a half mile) horth of 
the line of the steamer's progiress, and so north-westward of the light-ship. 
When the vessels were at a safe distance apart the schooner lufîed a little to 
the windward, and thence, sailing on the wind, which was from the South- 
west, she pursued a course directly towards the light-ship, upon a line which 
was oblique to that of the steamer's course, exposlng her port light to the 
steamer. This was the course laid down in the sailing directions for vessels 
bound eastward, and she kept it steadily. 

(7) The courses of the vessels thus converglng to the light-ship, they must 
necessarily hâve moved upon interseeting lines. 

(8) When they were within three or four hundred feet of each other, and 
the péril was imminent, the schooner ported and the steamer starboarded her 
helm, and ran stern on into the port side of the schooner and sank her. 

CONCLUSIONS OF LAW. 

Most of the facts found above are undisputed. Those which are of 
décisive significance hâve been the subjects of very earnest and 
exhaustive contestation, and the évidence touching them is, to some 
extent, conflicting. It bas, therefore, been the duty of the court to 
•coUate and consider carefully this évidence; and it is believed that 
fche facts found are the resuit of the pïeponderating weight of it, and 
of the inhérent probability of their truth. It would be superfluous to 
vindicate thèse conclusions by a detailed discussion of the évidence, 



THE HABBISBUBaH. 



171 



because tbey are not subject to review. It is enough to state them, 
aud apply the law to them. That'is simple and well settled. It gave 
the right of way to the schooner, and required her to keep her course, 
which she did ; it imposed upon the steamer the duty of slowing up, 
stopping, or ehanging her course, neither of which she did. The 
adoption of either of thèse précautions would hâve averted the dis- 
aster. The circumstances were such as to make this duty imperative 
upon the steamer. She sighted the schooner at a distance of four 
miles, again at a distance pf two miles, and observed that the schooner 
■was sailing on thé wind and bo south-easterly. She ought to hâve 
presumed that the schooner would pursue the customary track, at 
that point, of vessels bound eastward, and a proper observation of 
the actual direction of the schooner's course ought to hâve wamed 
her seasonably that tbey were approaching each other on intersecting 
Unes, and that she was bound to regulàte her movements in such an 
emergency to avoid ail danger of collision. A timely réduction of her 
speed, or a slight change in her course, would bave accomplished 
this, but she directed her course, with undiminished speed, to pass 
between the light-ship and the schooner, and so brought herself in 
contact with the latter. This was her avoidable mistake, and so she 
must be held solely accountable for the conséquent loss. 

The theory propounded by the respondents' counsel does not fumish 
a satisfactory solution of the problem. It rests upon the hypothesis 
tbat the vesseis were sailing upon parallel Unes, sufficiently far apart 
not to involve any danger of collision, and that, when tbey were 
within three or four hundred feet of each other, the schooner suddenly 
lufifed across the stearaer's bow, and thus brought them in contact ; 
but it is unsupported by sufficieût évidence, is against the decided 
weight of évidence in the case, is inherently improbable, and, in the 
judgment of experienced seamen, is perhaps entirely impracticable. 

There must be a deeree for the libellants, and a référence to a 
commissioner to ascertain and report the damages. 
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The Alcona. 

(District Court, E. B. Illinois. 1881.) 

1. GENERAL AVEEAGB. 

Where a vessel, in the course of her voyage, beoomes stranded upon the bank 
of a river or harbor, and the circumstauces are such as to show there is no dan- 
ger to be apprehended from her lying there, the expense of getting her OiS. is 
not the subject of a gênerai aVerage contribution. 

In Admiralty. 

This was a libel in personam by Charles Bewick et al., owners of the pro- 
peller Alcona, against the Détroit Fixé. & Marine Insurance Company, to re- 
cover for a gênerai average contribution. The policy insured the propeller 
against total loas and gênerai average only in the sum of $10,000. The answer 
denied that the libel set up a proper claim for gênerai average. By a stipula- 
tion of facts it appeared that the Alcona, wjth a cargo of 37,000 bushels of 
corn, left Toledo, Ohio, for BufEalo, and while proceeding down the Maumee 
river, when on the range stakes, brought up on the bottoni, and was unable 
to get ofE without assistance; that she lay about 20 feet outside of the chan- 
nel ; that while she was thus stranded it was deeined advisable to lighten her 
of a portion of her cargo, and accordingly about 5,000 bushels were removed 
from the propeller to a barge, and the propeller was then floated by the assist- 
ance of the propeller Alpena and certain tugs. 

Otto Kirchner, for libellants. 

F. H. Canfield, forclaimants. 

Bbown, D. J. So far as the facts of this case are concerned, I am 
satisfied that there is no évidence which would be proper to go to a 
jury that the Alcona was in any danger of total loss or serions 
damage to herself or cargo. There is no allégation to that effect in 
the libel. She lay upon an even keel, upon a bank of sand, clay, and 
mud, several miles from the mouth of the Maumee, proteoted from 
the heavy winds and sea of the open lake. A rise in the water -would 
hâve floated her off without assistance, and it was very improbable 
that any such fall would occur as would put her in any serions péril. 
She was a little out of the channel, and there was plenty of room for 
other vessfels to pass without fear of collision. The weather was good, 
and for ail that appears she was as safe as if she were lying at her 
own dock. Nor should I be justified, from the testimony, in finding 
the existence of a usage of Insurance companies to treat expenditures 
of this kind as gênerai average. It is true that évidence was offered 
tending to show that in a number of similar cases, running through 
a séries of years, expenses incurred under like circumstances had 
been allowed; but there is nothing to show a uniform and certain 
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usage to that effect. A cu$tom cannot thus be proved by isolated 
cases. Cope v. Dodd, 13 Pa. St. 33. 

We are, then, left to deal with the nated question whether expense 
incurred in getting off a vessel stranded in a place of safety can 
be the subject of a gênerai average contribution. Cases in which 
steam-power is employed in bauling off stranded vessels are not 
•strictiy cases of gênerai average, but are treated in the books as 
ratber in the nature of gênerai average. The law upon this subject 
originated in cases of jettison, apd most of the earlier cases relate to 
actions brought to recover contributions for goods thrown ovQrboard> 
or masts, cables, or rigging sacrificed to relieve vessels in distress. 
After the invention of steam-power the same principle was extended 
to expenses incurred for tugs hirôd to haul off stranded vessels from 
a dangerous shore ; but I do not understânid that the gênerai princi- 
ple upon which allowances of thjis kind are made bas been at ail 
enlarged in this new class of cases;, and I apprehend the expense of 
tugs for this purpose would not be allowed in any case where, ifotber 
equally prudent and effieacious measures of relief had been àdoptedj 
(such, for exainple, ias a Jettison pf a part of tHe cargo,) tlie loâses 
thereby voluntarUy incurred wonld not be held the subject ôf a geii- 
eral average contribution. It would bè unreasonable to say thait a 
vessel in péril may sélect one method of relief and obtaiû an allow- 
ance by way of gênerai average, while, if she sélects another method 
of accomplishing the same thing, the loss would be hers alone. 
Hence it seems to me quite clear that we must look only to the cir- 
cumstances in which this vessel was placed, and not to the particular 
measures employed, to détermine whether the case is a proper one 
for contribution. 

Now, referring to the authorities upon the subject, I take it thaï 
nothing is better settled than that a voluntary sacrifice of a portion 
of the vessel and her cargo can only be justified to save the remain* 
der from an imminent danger of loss. 

In 2 Arnold, Insurance, 883, it is said: "It is an undoubted requi- 
site of gênerai average loss that it should hâve been incurred under 
pressure of a real and imminent danger." And at page 884 it is said : 
"The sacrifice must hâve been made under an urgent pressure of some 
real and immediately-impending danger, and must hâve been resorted 
to as the sole means of escaping destruction. " 

In the case of the Columbian Ins. Co. v. Ashby, 13 Pet. 331, in which 
it was held that the voluntary stranding of a ship in imminent péril 
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constitutes a case of gênerai average, Mr. Justice Story remarked 
that — 

"The Roman law fiilly recognized and eriforced the leading limitations and 
conditions to justify a gênerai contribution, whicli hâve ever since been 
steadily adhered to by ail maritime nations: (1) That the ship and cargo 
should beplaced in a commoii imminent péril; (2) that there should be a 
voluntary sacrifice of property to avert that péril; and (3) that by that. 
sacrifice the safety of the otlier property should be preseutly and suceessfuUy 
attained. Hence, if there was no imminent danger, or necessity for the 
sacrifice, as if the jettison was merely to lighten a ship, too heavily laden by 
the fault of the master in a tranquil sea, no contribution was due. The con- 
tention of libellants, that the expenses incurred in this case were for the joint 
benefit of the ship and cargo, (because the voyage might otherwise hâve been 
indeflnitely prolonged,) is expressly declared in this case to be no ground for 
a gênerai average contribution. It may be said that unless the ship is got off 
the voyage cannot be performed for the cargo, and the safety and prosecution 
of ■ the voyage are essential to entitle the owner to a contribution. But this 
principle is nowhere laid down in theforeign authorities; and certainly it 
bas Dâ foundation in the Roman law. It is the deliverance from an immé- 
diate, jrapending péril, by a common sacrifice, which constitutes the essence 
of the claim. * * * But, in truth, it is the safety of the property, and not 
of the voyage, which constitutes the true foundation of gênerai average." 

In the subséquent case: of Barnard v. Adams, 10 How. 303, it is 
said that "in order to constitute a case for gênerai average, three 
things must concur, the first of which is a common danger; a danger 
in which ship, cargo, and crew ail participate; a danger imminent 
and apparently inévitable, except by voluntarily incurring the loss of 
a portion of the whole to save the remainder." Subséquent cases in 
the same court reaffirm the same principle. The Hornet, 17 How. 
100; The Ann Elizabeth, 19 How. 162; The Star of Hope, 9 Wall. 
203. 

. In his work on General Average, air. jjowndes states, as a funda- 
mental rule, p. 4: "That after the cargo is in safety, the benefit it 
may dérive from being carried in the ship to its place of destination, 
is not a ground for màking it eontribute towards the cost of repairing 
theiship, nor placing the ship in shape where she can be repaired;" 
citing Powell v. Gudgeon, 5 M. & S. 431, and Sarquy v. Hahson, 4 
Bing. 131; Duncany. Beiison, 1 Exch. 537; 3 Exch. 644; Job y. Lang. 
te«, 6E. &B;^779. 

None of the cases cited by libellants look to^yards any relaxation of 
tbè rule that imminent danger to the ship and cargo is an ingrédient 
esseptial to a gênerai average contribution. 
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In Birkley v. Presgrave, 1 East, 228, it was merely decided that an 
action of assMmjosi*, would: lie by the owner of the ship to recover 
from the cargo its proportion of a gênerai average loss; but the 
déclaration in that case expressly alleged that the sacrifice was nec- 
essarily made in order to préserve the ship and cargo from perishing 
bystorm. 

In Thornton v. U. S. Ins. Go. 12 Me. 150, which was an action upon 
a policy of insurance, it appeared that the vessel, being on a voyage 
from Eichmond to Bremen, waB compelled to put into Guxhaven, an 
intermediate port, for the préservation of thô ship, cargo, and lives 
of the crew, So in the Bedford Ins. Co. v. Parker, 2 Pick. 1, it ap- 
peared that the vessel struck on a reef of rocks outside the harbor of 
New Bedford, at the distnnee of about nine miles from the. town, but 
within 80 or 90 yards from the shore, and was in imminent péril from 
thë sea, the tide flowing into and ont of her; and fiUing the hold; The 
question was whether iron taken off the ship before the ship itself 
was gotten off waa subjeet to contribution. In the case of McAndrews, 
V. Thatcher, 3 Wall. 347, the same question was considered, and Mr. 
Justice Clifford expressly says : 

"It cannot be doubted that the ship and cargo were jointly exposed to a 
common péril, and were in imminent danger of being whoUy lest. SUeh being 
the fact, it is clear that the expei^es of saving the ship and cargo were a 
proper subjeet of joint and ratable contribution in gênerai average by vessel, 
freight, and cargo, provided the vessel and cargo were saved by the same séries 
of meaaures during the continuance Of the common péril which created the 
joint necessity for the expense." < . : 

The continental writers are equally éxplicit to the point that îmmi-, 
hent péril of loss is an essential ingrédient in a claiin for gênerai 
average. Says Goirand, in commenting upon article 400 of the 
French Commercial Code : 

"Four conditions are. indispensable to gênerai average, the absence of any 
one of which sufflces to render the average particular. In oirder that the 
average be gênerai, it is necessary (1) that the damages or expenses àrise 
frbm the voluntary act of man; (2) that such volutitary action has had 
for object to save the ship and cargo frorn immédiate danger of loss; (3) that 
such danger has equally menaeed both ship and cargo; (4) • that the volun- 
tary sacrifice bas been attended with beneBcial results, — that is to aay, has led 
to the préservation of the ship and carep." 

The civil-law courts are even stricter than ours in requiring a pre- 
vious consultation with the crew, and parties interested in the cargo 
who may be on board. A report of the délibération must be drawn 
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up, specifying the motive of the jettison, and enumerating the 
articles thrown overboard or damaged. This is signed by the per- 
sons who took part therein, and transcribed into the log-book. At 
the first port touohed at the captain must, within 24 hours after his 
arrivai, attest the statement contained in the délibération. 

So, in the elaborate work of Hoechster & Sacré, vol. 2, p. 946, it is 
said: 

" The act [the basis of the claim for gênerai average] should be a vohuitary 
act agreed to after a consultation with the crew, and in the coiumon iuterest. 
It should be justifîed by the fear of a péril certain and imminent, and bave for 
its object to preyent a total or considérable loss by a less sacrifice." Page 
960: "A jettison is justiflèd only by extraordinary necessities, when it is 
a question of lightening the ship to prevent her foundering, by relieving her 
when she la stranded, or of quickeniiig her speed to escape the pursuit of an 
enemy." 

Section 702 of the Dnteh Code provides for a case precisely like 
the one under considération : "When a ship is prevented, from exist- 
ing shoals or shallows or banks, from leaving the place of departure, 
or reaching her place of destination, with her f uU cargo, and a part 
thereof must be conveyed to the ship by or discharged into lighters, 
Buch lightering is not considered as an average." See, also, Cau- 
mont, title, "Avaries," §§ 31, 32, 33. Thèse expenses are, however, 
allowed where the vessel is obliged to enter the harbor by a storm or 
the enemy's pursuit. Code of Portugal, art. 1816, §§ 14, 16, 18; 
Code of Spain, art. 936, § 5; Code of Italy, art. 509, §§ 10, 14; 
France, art. 400, §§ 7, 8. AU of the continental Codes, so far as I 
hâve examined them, appear to restrict claims for gênerai average to 
"cases where a voluntary sacrifice is made to save the vessel and 
cargo from a greater loss. If the allowance of gênerai average can 
be made in the case under considération, I see no reason why it ia 
not equally allowable whenever a tug or lighter is employed to assist 
a vessel over a bar at the port of departure or of destination, or to 
relieve a vessel whenever and wherever, in the course of her voyage, 
she may happen to touch the bottom, be her situation never so safe, 
if she happens to require assistance to get off. Such a ruling would 
be extending the doctrine of gênerai average to cases never con- 
templated by any writer upon maritime law, either in Europe or 
America, to which my attention has been called. 
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Flanagin V. Thompson and others. 

(Circuit Court, D. Maryland. November 7, 1881.) 

1. Kes Adjtjdicata — Estoppei,. 

Two mortgages of différent properties were at the same time assigned to a 
bank by a wife as security for one note discounted for her husband. Ai ter- 
■wards, in a proceeding in a state court for the foreclosure of one of ' the 
mortgages, the wife disputed the validity of the assignment, and resisted 
the claim of the bank to receive the money arising from a sale of the mort- 
gaged property. The issue thus raised was decided by the state court in favor 
of the bank, and the validity of the assignment to it was sustained. ' Sûbse- 
quently a proceeding to foreclose the other of th,e two mortgages was insti- 
tuted in the fédéral court, and the wife raised the same objection to the validity 
Of the as3is;nment to the bank. The bank pleadedthat the question of the 
validity of its assignment was rei adjudieata. Rdd, on the authority of 
Campbell v. Bankin, 99 U. S. 263 ; Cromwell v, Uounty ofSae, 94 U. S. 351 ; and 
. Davis V. Brown, Id. 423, that although the subject-matter of the case in the féd- 
éral court was not the same as that of the case in the state court, yet the mat- 
terput in issue having been the same, and the parties to the controversy the 
same, that the wife was estopped from again contesting the validity of the 
assignment upon the same ground as she had set up in the flrst case. 

In Equity. 

William Sheppard Bryan, for complainant. 

John H. Handy, for défendants. 

MoREis, D. J. This bill is filed by M«irgaretta M. Flanagin, wife 
of William S. Flanagin, a citizen of Pcnnsylvania, against Hedge 
Thompson, a citizen of Maryland, and the Easton National Bank of 
Maryland. 

The bill allèges that the défendant Thonapson in 1867 executed a mortgage 
of land in Maryland to secure a bond for the payment of $5.000, which bond 
and mortgage, by proper assignments, had become the property of the com- 
plainant, and that, except the sum of $1,000, no part of the money intended to 
be secured had been paid, but that the same was long overdue and the mort- 
gage in default. The bill further allèges that the Easton National Bank of 
Maryland has possession of the bond and mortgage, and sets up a claim to the 
same by virtue of a pretended assignment, which the complainant charges is 
nuU and void. The bill prays that the pretended assignment to the bank may 
be annuUed and set aside, and that the mortgage land may be sold for the 
payment of the mortgage debt. The bank, by its answer, asserts the validity 
of the assignment to it, giving the history of the transaction by which It ac- 
quired the mortgage, and also, in an amended answer, pleads, in bar of the 
action, that the same matters put in controversy by the bill had been adjudi- 
cated by the court of appeal of Maryland in a cause between the same parties. 
The mortgagor makes no def ence. He admits that the mortgage ià in default 
and that the title of the bank is valid. 
v.9,no.4— 12 
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The facts disclosed are: 

That Mrs. Flanagin, the complainant, in 1872, was the owner of two mort- 
gages on land in Talbot county.Maryland, viz.,the one mentioned in tliis suit 
which may be called the " Thompson " mortgage, and another which may be 
called the " Johnson " mortgage. Her husband being pressed for money, she, 
at his request, assigned in blank both o£ thèse oiortgages and the bonds they 
were intended to secure, and gave them to him to be disposed of. Failing in 
an effort tosell them outright, he applied to the Easton National Bank to loaa 
him, $7,000 on them as collatéral security. ïhis the bank agreed to do on 
condition that he should exécute a note payable at six months, with two other 
persons as sureties. He did exécute such a note for $7,000, dated December 
16, 1872, at six months, payable at a bank in Philadelphia, and over the com- 
plainant's signature on eaeh m oi-tgage was written: 

"I hereby assign, transfer, and set over the within mortgage and the accom- 
panying bond, with ail interest thereon, to the président,, directors, and Com- 
pany of the Easton National Bank of Maryland, as collatéral security for the 
payment of a note discounted December 16, 1872, in f avor of Winiam S. Flan- 
agin, for $7,000, indorsed by E. D. Johnson and Hedge Thompson." 

The mortgage and bonds were then delivered to the bank's attorney, and 
Flanagin received the proceecls of the discounted note. Before this note be- 
came due Flanagin notifled the bank that he would not be able to pay it at 
maturity, and asked for a renewal with the same collaterals and sureties. The 
bank granted his request and consented to renew, but informed him that as 
the note had been placed in a Philadelphia bank for collection he mnst take it 
up there. This he did, and a few days afterwards went from Philadelphia to 
Easton, and there received the proceeds of the renewal note. Thereafter re- 
newals were granted to him by the bank, upon his solleitation, every six 
months until March, 1876, when the note then maturing laid over and remains 
vmpaid. 

Of the two mortgages thus assigned to the bank, the Johnson mortgage was 
a second mortgage, and in' 1876 Ridgaway; the holder of the first mortgage, 
filed his bill on the equity side Of the Talbot county court, making Flanagin and 
his wife, the bank, and other persons having an interest in the land, défend- 
ants, and obtained a decree for a sale. A sale was made by a trustée, and after 
paying the Ridgaway claim there remained a balance in his hands applicable 
to the payment of the second mortgage. Mrs. Flanagin then claimed that bal- 
ance, and for the first time disputed the title of the bank, and insisted that, 
as the mortgages were pledged to secure a particular note of ■ $7,000 of a cer- 
tain date, described in the written assignment indorsed on the mortgages, and 
as that particular note had been paid, the bank could not hold the mortgages 
as security for notés subsequently discounted, to secure Which she had never 
authorized them to be pledged, nor ratified the pledgihg of them. She claimed 
thàt thé balance of the fund after paying the first mortgage should be audited 
to her, and not to the bank. This claim was resisted by the bank, and the 
isèue was raised by proper exception^ to the accounts of the auditor distrib- 
nting the fund, and was passed npon by the county court. The court's order 
is to be found in the record flled in this case, and in this langauge: 
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" The sole question to be determined in this cause is wliether the pro- 
ceeds of sale applicable to the Flanagin tnortgage should be awarded to 
Mrs. Flanagin, or to the Easton National Bank. I am satislied from the 
évidence tliat William S. Flanagin, on the sixteenth of December, 1872, with 
the consent and by the authority of his wife, Mrs. M. M. Flanagin, deposited 
said mortgage, and accompanying bond, as collatéral security l'or the payaient 
of a note for ^7,000, discounted , f or him by said bank on that day, and also 
that the note, in thèse proeeedings mentibned, is a renewal of said note. It is 
thereupon, this eleventh day of March, 1880, ordered," etc. 

The order overrules the exceptions of Mrs. Flanagin to the account award- 
ing the f und to the bank, and directs the trustée to pay the bank. From this 
order Mrs. Flanagin appealed, and the record having been transmitted to the 
court of appeals of Maryland and the case having been heard there, the order 
of the county court was afflrmed. The opinion of the court of appeals is in 
the record, and leaves no rooin for doubt but that the same question viras con- 
sidered and adjudicated by that learned tribunal. In the opinion of the court 
itls said: : 

"The question for décision in this case arises upon the auditor's reports 
distributing the proceeds of sale of certain real estate, and this contest is over 
the right to the balance of purchase money in the hands of the trustée after 
paying flrst liens. At the hearing ail the other objections were waived except 
the one aflEecting the right of the Easton bank to claim the fund as against 
the appellant. The appellant claims as mortgagee of the land. The appellee 
clajms on the ground that appellant's mortgage and the bond which the 
mortgage secnred were assigned to the bank as collatéral security for a note 
of appeUant's husband and others, which has not been paid." 

After very fully discussing the facts with regard to the renewals of thé 
note, and the law applicable to them, the court holds that the transaction was 
not a payment of the flrst note, but was an extension of crédit, and simply a 
renewal of the loan; that the parties never intended to pay the flrst note, and 
that it never had been paid. 

The court, as a further ground for atfirming the Judgment below, held that 
as Mrs. Flanagin had indorsed the bond and mortgage in blank, and given 
them to her husband to dispose of, she had put it in his power to pledge them 
for each of the successive renewals ; and, as she had actual knowledge that he 
had obtained the loan from the bank on a pledge of them, and made no objec- 
tion until the auditor's account was stated, she could not then be heard to 
object. 

The bank now contends that the foregoing judgment is conclusive of the 
issue raised in the présent case. 

The eomplainant contends that tlie subject-matter of the controversy is not 
the same; that the évidence adduced is not the same; and that, therefore, the 
doctrine of estoppel by res orfjMdfcafa cannot apply. 

The question of what requisites are essential to render a juclgment 
in one case conclusive in another case, has been of late years very 
frequently before the suprême court. That court uniformly has held 
that it was sufiicient, if, in the first case, the same question or mat- 
ter in dispute had been necessarily in issue and decided between the 
BamepartieSf ;: Thu.s, in Campbell v. Rankin, 99 TJ. S. 263, it is said : 
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" Wliatever had been the opinion of other courts, it has been the doctrine of 
this court in regard to suits on contracts, ever since the case of Steam-paoket 
Co. V. Sickles, 24 How. 333, and, in regard to actions affecting real estate, 
since Miles v. Caldwell, 2 Wall. 35, that whene ver tlie same question has been 
in issue and tried and judgment rendered, it is conclusive of the issue so 
decided in any subséquent suit between the same parties; and also that 
where, from the nature of the pleadings, it would be left in doubt on what 
précise issue the verdict or judgment was rendered, it is compétent to ascer- 
tain this by paroi évidence on the second trial. The latest expression of the 
doctrine is found in Cromwell v. County ofSao, 94 U. S. 351 ; Bains v. Brown, 
94 U. S. 423." 

In the présent case, while it is true that this suit is instituted to 
foreclose the Thompson mortgage, an4 that the previous suit vs^asone 
to foreclose the Johnson mortgage, and therefore the subject-matter 
of the suits is différent, in neither case has there been any contro- 
versy over the validity of the mortgage; the sole controversy has béën 
between Mrs. Flan agin and the bank, and as to whetherthe bankhad 
a right to retain the mortgages as security for the $7,000 now due it. 
The assignments and transactions on which the bank bases its claim 
hâve ail affecte d both mortgages precisely alike. If the first.note of 
$7,000 was in légal effect paid, and if in that case the husband never 
had authority to pledge the raortgages for the subséquent notes, then 
the bank had no claim to retain them, rior to receive any part of the 
proceeds of the mortgaged land in the first case, and has none in this 
case. The claim of the bank being founded on precisely the same 
title in both cases, it is évident that the complainant cannot succeed 
in this case without impeaching the correctuess of the décision of the 
court of appeals, rendered in a case in which the same parties were 
litigants over the same question. 

It is error to suppose that because the two suits ooncern différent 
subject-matters, the first cannot be conclusive of the second. On the 
contrary, the suprême court has repeatedly held that notwithstand- 
ing the two suits hâve proceeded upon différent causes of action, if in 
the first the same matter of fact was put in issue between the same 
parties, and was a necessary ground of recovery, it is a final adjudi- 
cation of that fact and is an absolute estoppel in the second suit. 
Thus, in Cromwell v. County of Sac, on page 352 of the opinion of 
the court, it is said : 

" There is a différence between the eiïect of a judgment as a bar or estoppel 
against the prosecution of a second action upon the same claim or demand, 
and its effect as an estoppel in another action between the same parties upon 
a différent cause of action. * * * xhe language, therefore, which is so 
often used, that a judgment estops, not only as to every ground of recovery oi 
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defence actually presented in the action, but also as to every ground whicli 
might hâve been presented, is strictly accurate, when applied to the demand 
or claim in controversy. Such demand or claim, having passed into judgment, 
cannot again be brought into litigation between the parties, in proceediugs at 
law, upon any ground whatever. But where the second action between the 
same parties is upon a diiïerent claim or demand, the judgment in the prior 
action opérâtes as an estoppel only as to those matters in issue or points con- 
troverted, upon the détermination of which the flnding or verdict was rendered. 
In ail thèse cases, therefore, where it is sought to apply the estoppel of a judg- 
ment, rendered upon one cause of action, to matters arising in a suit upon a 
différent cause of action, the injury must always be as to the point or question 
actually litigated and determined in the original action, not what might hâve 
been thus litigated and determined. Only upon such; matters is the judgment 
conclusive in another action. The différence in the opération of a judgment 
in the two classes of cases menti oned is seen through ail the leading adjudi- 
cations npon the doctrine of estoppel. Thus, ih Outrdm v. Morewood, 3 East, 
346, the défendants were held estopped from averring title to a mine, in an 
action of trespass for digging out coal from it, because, in a previous action 
for a similar trespass, they had set up the same title and it had been deter- 
mined against them. In commenting upon a décision cited in that case, Lord 
Ellenborough, in his elaborate opinion, said : ' It is not the recovery, but the 
matter alleged by the party, and upon which the rçcovery proceeds, which 
créâtes the estoppel. The recovety of itself, in an action of trespass, is only a 
bar to the future recovery of damages for the same injury ; but the estoppel 
precludes parties and privies from contending to the contrary of that point or' 
matter of fact, which, having been once distinctly put in issue by them, or by 
those to whom they are privy in estate or law, has been, on such issue joined, 
solemnly found against them.' And in Qardn&r v. Bttckbee, 3 Cow. 120, it 
was held by the suprême court of New York that a verdict and judgment of 
the marine court of the city of New York, upon one of two notes, given upon 
a sale of a vessel, that the sale was fraudulent, the vessel being at the time 
unseaworthy, were conclusive upon the question of the character of the sale 
in an action upon the other note, between the same parties, in the court of 
comnion pleas." 

See, also, the cases cited by Mr. Justice Clifford in his dissenting 
opinion, page 365. 

In the face of thèse controUing décisions, it is useless to eontend 
that the détermination of a question directly involved in one action 
is not conclusive of that same question in a second suit between the 
same parties upon a différent cause of action. It is, indeed, a qual- 
ification of this doctrine that if a particular and distinct defence, 
which might hâve been made in the first case, was not made at ail, 
was not put in issue and passed upon, then, in another suit between 
the same parties, upon a différent cause of action, the défendant 
would not be estopped from raising that new issue. The above-cited 
cases of Cromwell v. County of Sac, and Davis v. Brown, are con- 



182 FEDERAL BEPORTEB. 

clusive to this effect. In the latter case the défendants, being sued 
on two of a batch of ten promissory notes, ail of which they had 
indorsed and transferred to the plaintiff at the same time, defended 
solely upon the ground that their liability as indorsers had not been 
fixed by due prosecution against the makers of the notes. This 
defence was not sustained, and judgment went against them. In a 
subséquent suit by the same plaintiff on others of the notes, the same 
défendants rested their defence on a written agreement of the plain- 
tiff, made at the time ail of the notes were transferred, that they 
should not be held liable for ahy of them. This, the suprême court 
decided, they had a right to do, and on page 428 of the opinion it is 
said : 

" Where a judgment îs offered in évidence in a subséquent action between 
the same parties upon a différent demand, it opérâtes as an estoppel only 
upon the matter at issue and determined in the original action, and such 
matter, when not disclosed by the pleadings, must be shown by extrinaic 
évidence." 

But it is plain that no new defence against the claim of the bank has 
been made, and that no différent matter has been put in issue in the 
présent case. The controversy is the same and the issues are the 
same. 

It is, however, urged that the testimony is not the same, and that 
there is now more évidence for the eomplainant than in the case 
which went up to the Maryland court of appeals. Particularly, that 
there is now évidence tending to show that Mr. Planagin had no 
authority from his wif e to pledge the mortgages, but only to sell them ; 
and that, although she knew of and ratified his pledging them for 
the note of December 16, 1872, she did not know of and did not 
ratify his acts as to any renewals of that note. 

The obvions answer to this is : First, that as the court of appeals 
determined that the first note was never paid and that the collaterals 
pledged for its payment were still bound for it, the want of authority 
to pledge for the renewals, or the absence of ratification by the wife in 
respect to such renewals, are now entirely immaterial matters, and 
that finding of the court of appeals is conclusive of the complainant's 
whole case; second, that the question of the husband's authority 
over the bonds and mortgages, and his right to pledge them for the 
renewals, was in fact put in issue and was decided by the court of 
appeals. The husband did testify in that case as to his authority, 
and the purpose for which the bonds and mortgages were indorsed 
in blank and given to him, so that it appears that matter was in 
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issue, and from the opinion of the court of appeals it clearly appears 
the court so considered it and passed upon it. 

That Mrs. Flanagin may be now advised that she did not in the 
first case bring foiward ail the évidence she had to support her side 
of that issue, of course, cannot now be heard as an objection to the 
estoppel, even if it were an issue in any way material after the 
adjudication of the court of appeals on the first point. Smith v. 
Town of Ontario, 4 Fed. Eep. 386. 

In my judgment the complainant's bill must be dismissed. 

HopMns V. Lee, 6Wheat. 109; Bank of U. 8. v. Beverly, 1 How. ISéj Mflea 
V. CaMwell, 2 Wall. 85 ; Beloit V. Morgan, 7 Wall. 619 ; Corcoran v, Ganal Co, 
94 U. S. 744; Hill v. Nat Bank, 97 U. S. 450; Campbell v. Mankin, 99 U. S. 
261. 



Bbown v. Philadelphia, Wilmington & BaijTimobb R. Co. 

{Uircuit Court, i>. Bdaware. November 16, 1881.) 

1. l'RACTlCE— JUDOMBNT BY DeFAUI/T. 

Judgment by default for want of an appearanoe taken ofl, and the défendant 
let in to try the case upon its merits, upon it appearing to the court that theire 
has been no négligence or lâches upon his part in f ailing to hâve an appearanoe 
entered : and upon it furthër appearing that the attorney for the défendant 
mistookthejurisdictionof the court, andin point of fact endeavored to cause an 
appearance to be entered in another tribunal — i. e., the superior *ourt of thè 
State of Delaware — in which he thought the suit had been brought. 

Summons. Action on the case. Motion to strike off a judgment 
by default for want of an appearance, or to open the same, so as. to 
let the parties in to a trial on the merits of the case. 

Georye V. Massey, for the motion, cited the following authorities : 
Wood v. Cleveland, 2 Salkeld, 518; Dobbs v. Paffer, 2 Strange, 975î; Evans v. 
mu, 1 Bos. & Pul. 52; 1 Tidd,567; Conklin v. Haven, 6 Johns. 126; Phillips 
V. Hawley, Id. 127; Davenport v. Ferris, Id. 130; Burrows v, Uillhouse, Id. 
132; Platt v. Torrey, 18 Wend. 572; Breden v. GiUiland, 67 Pa. St. 841; Ster- 
ling V. lUtchey, 17 Serg. & R. 263; Pennington v. France, 2 Houston, 417; 
Bev. Code of Delaware, 603 ; section 914 Eevised Statutes ; and a certificate as 
to the practice in the state courts signed by ail the judges pf the superior court 
of the state of Delaware in the following words: 

" Dover, November 5, 1881. 
" The practice in the superior court of this state is to take ofE a judgmetit 
hy default for want of appearance when the application for that purpose is 
made without unreasonable delay, and the court is satisfled that,the fai.lure of 
counsel to appear at the retnrn term was not owing to gross carelessness. In 
such cases an aflldavit of counsel is nevèi- reqiiired, but. if iiisMed 'on, thé 
court wouldorder it. ïliey would, however, require to be satisfied; that tlie 
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défendant believed he had a good defence to the whole or some part of the 
cause of action. Tbis practice, we believe, has always prevailed in this state, 
and rests in the sound discrétion of the court. The second paragraph of sec- 
tion 3 of chapter 102 of the Eevised Code obliges the court to take off such 
judgment upon aiiidavit made in compliance with its requirements, but this 
has never been understood to affect f urther the aneient practice. Of course, 
if exécution had been issued upon such a judgment, it would remain caution- 
ary. Chapter 102 is no older than 1852, 

" J. P. COMEOYS, G. J. 

"John W. Houston, J. 
" Edward Wootten, J. 
«L. E. Wales, j." 

— And the affidavit of the président of the road of a meritorious cause of 
action ; of a direcior of the road upon whom process had been served and who 
notifled counsel ; of the attorney of the road that he had mistaken the tribunal 
and had directed the prothonotary of the state court to enter his appearance 
in the railroad case honaflde, thinking the case was in that court. 

James W. Gray, contra, relied upon — 

Section 914, Rev. St., conforming the practice in the United States courts 
to that of the state courts, and to the following provision of the Delaware 
State Code regulating the practice in the state courts, viz.: 

"If the défendant in a writ of summons shall not appear at the return-day 
thereof, and it shall appear by the return that he was duly summoned, it 
ishall be lawful for the plàintiff, having ûled his déclaration, to take judgment 
thereon for default of appearance, according to the rules and practice of the 
court. But if the défendant shall, at or before the next term after such judg- 
ment, by affidavit, deny notice or knowledge of such suit before the judgment 
was rendered, and shall allège that there is a just or légal defence to the 
action, or some part thereof, such judgment shall be taken off and he shall 
be permitted to appear; any exécution which may bave been issued thereon to 
remain cautionary." Section 3, Del. Rev. Code 1874, c. 102, pp. 633, 634. 

Bradford, D. j. The facts in the case are as foUows: 
The plaintifE brought suit to the last June term of this court to recover 
damages for injuries suffered by him by alighting from a train en route through 
this city and stopping temporarily to permit the passengers to obtain ref resh- 
ment, The summons was properly issued and served upon the corporation 
défendant. No appearance was ever entered by défendant, and, upon August 
2d last, the plàintiff flled his déclaration and entered judgment by default for 
want of an appearance. At the présent Oetober term, on October 19th, the 
plàintiff obtained an order, in the nature of a writ of inquiry, for the ascer- 
tainment of the damages by a jury attending at this term. 

Upon this state of facts the défendant moves to-day that the judg- 
ment be stricken off the record, and présents the affidavits before 
mentioned. 

Section 91é, Eev. St., requiring the practice, etc., in the United 
States courts, in cases other than equity and admiralty, to conform, 
as near as may be, to the practice, etc., in like cases in the state 
courts of the states in which such United States court is held, the first 
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inqiiiry -will be, what is the practice in this regard in the state courts 
of Delaware ? 

Eemembering the fact that common-law actions hâve been judi- 
cially tried and determined within the territory now defined by the 
limils of this state for a period of upwards of 200 years, and that it has 
been repeatedly held, by the higbest courts of judicature within- this 
state, that the common law of England, up to the time of the déclara- 
tion of independence, is as much a part of our System of jurispru- 
dence as it is that of Great Britain, it will be material to examine the 
décisions of the common-law courts of that country, and, ascertaining 
what they are, see how far the statute laws and practice of our own 
state hâve modified them, or afifected their validity hère. 

The cases referred to by the defendant's attorney, and running 
back to the time of Williani and Mary, ail sustain the principle con- 
tended for, and recognize the propriety, right, and justice of per- 
mitting a judgment by default, be it ne ver so regular, to be taken 
off if it shall appear to the court that the défendant bas a merito- 
rious, just, and légal ground of defence. Indeed, one of the author- 
ities goes so far as to permit the judgment to be taken off, and the 
case to be tried on ifcs merits, notwith standing an acknowledgment 
by the défendant, at the time of the application, of gross carelessness 
and neglect on the part of the attorney in not entering an appearance. 
It thus appears that the ancient and uniform practice in England 
permitted the default to be taken ofï upon its appearing to the court 
that the défendant had a just and légal ground of defence. The 
American authorities cited go to the same point. 

If, then, this was the established practice inherited from our English 
ancestors, and in vogue in our own state up tp the timeof American 
independence, to what extent has the statute of Delaware, relied 
upon by the plaintiff , modified or oontroverted it ? We cannot see 
that it does so. A careful inspection of the statute in question 
shows that it makes provisions for a défendant not served by process, 
and againstwhom a judgment by default has beenentered. He may 
come in, and, upon makinc; aflSdavit of the facts, the court must take 
off the default; but it is silent as to taking off defaults against 
défendants differently circumstanced. And, in the absence of any 
express statutory enactments as to other cases, the ancient practice 
must be held to prevail. 

There being no statute provision controverting the ancient prac- 
tice, is there any modem practice of our state courts in antagonism 
with it. As we are informed, there is but one reported case, that of 
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Pemihigton -^.France, 2 Houston, 417, and this recognizes and affirms 
the ancient practice. 

Without examining at any greater length into the matter, we may 
say that ail doubt is removed by the certificate presented by the de- 
fendànt's attorney for the inspection of the court, and signed by ail 
the state judges, declaring what is the practice in the state courts in 
this regard. This, although it bas not the weight of a décision given 
by thèse eminent judges while on the bench, in a case duly argued by 
counsel, and maturely weighed by them in their of&cial capacities, 
yet is of value as settling the question of practice upon this point in 
the courts of the state. 

Upon an examination of the Delaware statute itself, and giving due 
■weight to the déclaration of the judges of the superior court as tothe 
fact as to what. the practice is in the superior courts of,the state on 
this point, -we hâve no hésitation in directing that the judgment be set 
aside, and the défendant let in to try his case upon its merits, upon 
his pleading an issuable plea, and paying the costs of the suit up to 
date. 



Black, Trustée, v. Scott and others.* 

(Circuit Vourt, 8. D. OMo, E. D. 1881.) 

1. JuKisDiCTiOH OF Unitbd States Oottkts — Suns TO EuFoiiCE Liens — NoN- 
Kebident Défendants— Section 738, Rev. St.— Conflict of Juhisdictions 

— ASSIGNMENTS FOR BeNBFIT OF OeEDITOIÎS — PhOBATE COTJKTS. 

Bill in equity in United States circuit court by complainants, citizcns of states 
other than Ohio, to foreclose a mortgage upon real estate in Ohio. Before tlie 
suit was begun tlie mortgagor Imd made an assignmcnt for the beneflt of his 
creditors of ail his property, real and Personal. The bill made the mortgagor, 
his assignée, (who was a résident of Ohio,) and others, défendants, The mort- 
gagor and assignée iiled pleas to the iurisdiction — the former allcging that he 
was not a citizen of Ohio, and l)y reason thereof the court had no Jurisdiction : 
and the latter setting up that he had accepted the trust as assignée, and quali- 
fied ; that the probate court of Athens county, having exclusive jurisdiction of 
the trust, had, before the bringing of the suit, ordered liim to sell the real 
estate of the assigner, inoluding that described in the bill ; that said order is 
still in full force, and that he is engaged in executing it ; that the real estate 
is of greater value than complainant's claim, and that the property is insufH- 
cient to pay ail the indebtednesa of said mortgagor ; that said real estate was, 
at the commencement of this suit, in the custody of the law, and subject to the 
order of said probate court ; wherefore the court has no jurisdiction thereof, or 
of this suit. On demurrer to pleas, held : 

•Reported by J. C. Harper, Esq., of ths Cincianati bar. 
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(1) The plea of the mortgagor is insufBcient. Under section 738, Rev. St. , he 
may he served out of the state, or brought in by publication. 

(2) The plea of the assignée is also insufflcient. The court has jurisdiction 
to détermine the amount due upon the mortgage, and flx the rights of the 
parties. Quœre, as to whether it can proceed to sell the property. 

In Equity. On demurrer to plea8 to the jurisdiction. 

Welck é Welch, for complainants. 

G. H. Grosvenor, Brown é Koons, and John G. McGuffey, for re- 
spondents. 

Swiso, D. J. The bill states substantially — 
That John Scott, on the second day of August, 1875, executed and delivered 
to Miner T. Ames and John M. Carse his 21 promissory notes, payable to the 
order of said Ames & Carse, with 8 per cent, interest — interest payable anau- 
ally; said notes being for différent amounts, payable at différent dates, the 
last six of which were for $1,000 each, and payable Xovember 1, 1877, Febru- 
ary, 1878, May 1, 1878, August, 1878, November, 1878, and February 1,1879; 
that said Scott, on the day of the exécution of the notes, executed to com- 
plainant a deed of trust, to secure the payment of said notes; that the four 
notes due May 1, 1878, August 1, 1878, November 1, 1878, and February, 1879, 
were, before either of them became due, to-wit, about the tenth day of Sep- 
tember, 1877, for a full and valuable considération, indorsed and delivered by 
said Ames & Carse to the Humboldt Safe Deposit & Trust Company, a corpo- 
ration of Pennsylvania, which now holds and owns the same, and about the 
same time and before the raaturity thereof, for a valuable considération, the 
said Ames & Carse indorsed and delivered to the National Bank of Chicago, 
a corporation of the state of Illinois, the note due February 1, 1878, and in- 
dorsed and delivered to said John M. Carse* before maturity, and for a valua- 
ble considération, the note for $1,000, due November 1, 1877, and who are 
still the owners and holders thereof; that the said John "W. Scott, on or about 
the twenty-third day of October, 1877, made an assigntaent of ail his property 
to Charles A. Coble, a résident of said Athens county, who has duly accepted 
such trust and qualifled as said assignée; that complainant is a résident of 
Chicago, and state of Illinois; that John M. Carse is a résident of Illinois; 
that the Humboldt Safe Deposit & Trust Company is a corporation and rési- 
dent of Pennsylvania; that the Union National Bank is a corporation and 
résident of the state of Illinois ; that said John W. Scott is a résident of Athens 
county, Ghio; and that John M. Grâce is a résident of Ohio. Several other 
persons are made parties, ail résidents of Ohio. 

The prayer of the bill is for an aceount of the amount that may be 
due on the several notes, and that John W. Scott may be decreed 
and ordered to pay the same ; and that, in default of payment, the 
real estate included in the deed may be ordered to be sold,-as upon 
iudgments and exécutions at law, for the payment of the same. Sub- 
pœnas in chancery were issued, and the marshal retumed, as to John 
W. Scott, "Served on John W. Scott by leaving a true copy thereof 



188 FEDERAL BEPOETEE. 

at his usual place of abode, with G. C. Coble, an adult person;" and 
Charles A. Coble wa3 served personally. 

The défendant John W. Scott filea a plea to the jurisdiction, in 
which he allèges that by reason of the faot that he, at the time, nor 
since the bringing of the suit, was not a citizen of the state of Ohio, 
this court bas no jurisdiction. 

The défendant Charles A. Coble files his plea, in which he allèges — 
That this court haa no jurisdiction, because John W. Scott, before the bring- 
ing of this suit, had assigned ail his property, including the lands in tlie deed, 
to him, for the beiieflt of his creditors; that he accepted the trust, and quali- 
fied; that the probate court of Athens county, having. exclusive jurisdiction 
of the trust created by said deed, ordered and adjudged, long before the bring- 
ing of this suit, that the défendant should proceed and sell the real estate 
embraced in the pétition in this case, as well as ail other, and couvert it into 
money, which order and judgment remain in full force, and biuding upon the 
défendant, and that he was, and now is, engaged in trying to sell said real 
estate; that the real estate is of greafcer value than the amouut of the com- 
plainant's claim ; that the property would be insuflieient to pay ail the indebt- 
edness of said John W. Scott; that the real estate, at the commencement of 
this suit, was in the custody of the law and of the probate court, subject to 
its order, and this court had no jurisdiction thereof, or bf this suit, 

The plaintiff bas set down thèse pleas for argument upon tbeir 
suffi ciency. It is objected by the plaintiff — 

That thèse pleas are insuflieient, for the reason that they do not conform to 
the requirements of rule 31 ; that a plea shall not be allowed to be filed uuless 
upon a certilîcate of counsel ; that iu his opinion it is well founded, iu point 
of law, and supported by the affidavit of the défendant; that it is not inter- 
posed for delay, and that it is true in point of fact. Neithor of thèse pleas bave 
the required certifleate of counsel or aftidavit of the défendant, and would 
therefore.be adjudged insufflcieiit; biit inasmuch as the court would permit 
them to be araended or supplemented in this respect, the plaiutilï lias con- 
sented to their hearing as if they were accouipanied by the necessary certifl- 
eate and affidavit. 

We will examine them separately — First, the plea of John W. Scott. 
The allégation of this plea is that at the time, nor any time since, the 
complainant exhibited his said bill in this honorable court, he was 
not a citizen of or within the state of Ohio, and therefore the court 
bas no jurisdiction. The first section of the judiciary act provides 
that no civil suit shall be brought before the circuit court of the 
United States against any person by any original process or proceed- 
ings in any other district than that whereof he is an inhabitant, or 
in which he shall be found at the time of serving such process or 
eommenoing such proceeding. Tlie bill allèges that the défendant 
is a citizen of Ohio, and the return of the marsbal is that he was 
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Berved by leaving a copy of the subpœna at his Usual place of aLode, 
in Ohio. The bill also allèges that the plaintiff is a citizen of Illinois, 
and it allèges the transfer of the notes for a valuable considération, 
before due, to parties who were citizens of Pennsylvania and Illinois ; 
that thèse notes are due and unpaid, and that since their exécution 
and that of the deed, John W. Scott had assigned- ail his property for 
the benefit of his creditors. The bill prays an account, and an order 
that the défendant Scott pay, and in def ault that the court order the 
property to be sold. 

Section 738 provides that — 

"When any défendant, in a suit in equity to enforce any légal or équitable 
lien or claim against any real or personal property within the district where 
the suit ia brought, is not an inhabitant of nor found within said district, 
and does not voluntarily appear thereto, it shall be lawful for thé court to 
make an order directing such absent défendant to appear, plead, answer, or 
demur to the complainant's bill at a certain day therein to be designated. 
And the said order shall be served on the absent défendant, if practicable, 
wherever found ; or, where it is impracticable, publication may be made. And, 
upon proof of the service or publication, it shall be lawful for the court to 
entertain jurisdiction of such suit in the same manner as if such absent de- 
fendant had been served with process within the district. But the adjudica- 
tion shall afEect the property of such défendant within such district only." 

The gênerai nature of this suit is clearly one to enforce a lien 
against real estate within this district. The plaintiff is a citizen of 
Illinois, and the défendant, in whom the légal title is vested, is a citi- 
zen of Ohio. The court bas clearly, then, jurisdiction of the subject- 
matter, and the party in whom the légal title rests ; and the f act that 
one who may be a proper party may not be an inhabitant of the 
etate or a citizen of it, or may not be found within it, cannot oust 
the jurisdiction, for under section 738 he may be served personally 
out of the state, or may be brought in by publication. The plea, 
therefore, of the défendant John W. Scott is adjudged insufficient. 

The plea of the défendant Charles A. Coble substantially states 
that John W. Scott, before the bringing of the suit, had made an 
assignment of ail his property, including that described in the bill, to 
him, for the benefit of his creditors ; that he had accepted the trust, 
and had qualified before the probate court of Athens eounty, Ohio, 
and had procnred an order for the sale of said property, and was pro- 
ceeding to sell the same ; and that by virtue of thèse proceedings the 
probate court had acquifed complète and exclusive jurisdiction of the 
subject-matter of this suit, and therefore this court cannot entertain 
jurisdiction of this cause. The proceedings set out in the plea were 
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proceedings under the insolvent laws of the state, which provide for 
the manner of administering property assigned for the benefit of the 
créditera. Such assignments in nowise affect the légal and équita- 
ble liens which existed against the property at the date of the assign- 
ment. The persons in whose favor thèse liens exist are not made 
parties to the proceedings by the assignée to sell the property, and 
certainly no orders of the court, affecting their rights, would be bind- 
ing upon them, unless they were parties thereto. Ray v. Norseworthy, 
23 Wall. 128. The plea does not allège that the plaintiff was before 
the court in said proceedings, by being made a party thereto, but it 
is claimed only that by the proceedings and order of sale the probate 
court acquired exclusive jurisdiction, so that this court has no juris- 
diction to maintain this suit. It is certainly very clear that ail the 
éléments of jurisdiction of the circuit court of the United States are 
alleged in this bill. It is a controversy between citizens of différent 
states. The amount exceeds $500, exclusive of costs. The real estate 
and the principal party in interest are in the district in which the 
suit is brought. None of thèse allégations are controverted by this 
plea, but it is sought to defeat the jurisdiction solely upon the ground 
of the assignment, and the proceedings in the probate court to ad- 
minister it. The question presented by this plea is not whether, when 
property has been seized by opération of the insolvent laws of a state, 
and is being administered by her courts for the benefit of creditors, 
this court can take possession of the same property and admin- 
ister it. It has been held by the suprême court of the United States 
that in suc^ cases the property could not be seized on exécution from 
this court. Williams v. Benedict, 8 How. 107; Bank of Tennessee v. 
Harn, 17 How. 160. But it is whether this court, in a case where, by 
the constitution and laws,it has jurisdiction, can be prevented, by an 
assignment and proceeding under it, from entertaining jurisdiction 
and determining the rights of the parties. In each of the last cases 
referred to, the court recognize the right of the court to proceed to 
judgment, but détermine that no exécution could be levied on the 
property. And there are numerous cases in which jurisdiction has 
been maintained in the fédéral courts against administrators, while 
the estate was in proeess of settlement by the state courts, the rights 
of the parties ascertained and iixed, and their satisfaction to be made 
under the laws of the state. But in this case the property which is 
sought to be made applicable to the satisfaction of the decree, if one 
should be rendered, is property which had been set apart by the 
owner especially for that purpose, and which the assignment could 
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in no way affect, but upon which the plaintiff hàs a spécifie lien; and' 
it was held by the suprême court iu the Union Ba/ak oj Tennessee, 18 
How. 503, tbat "tbe law of a state, limiting the remédies of its oiti-^ 
zens in its own courts, cannot prevent the citizens of other. states 
from suing in the courts of the United States, in that state, for the 
reoovery of any property or money there to which they may be legally 
or equitably entitled." Suydam v. Broadnax, 14 Pet. 67; Hyde v. 
Stone, 20 How. 170.- But it is not necessary now to détermine whether 
this court can, in case of a decree in favor of the plaintiff, proceed 
to a sale of the real estate described in the deed for its satisfaction. 
It is enough to say that the bill prays an account, and for a dccree 
for the amount which may be found due, and for this piurpose it is 
very clear to us that this court bas jurisdiction, notwithstanding the 
proceedings in the probate court. Union Bank of Tennegsee, supra; 
Payne v. Hook, 7 Wall. 425 ; Yonley t. Lavender, 21 Wall. 276. Thia 
plea must, therefore, also be adjudged insufficient. 



Stevens v. Eichabdson and others. 

{Circuit Court, 8. D. New York. October 31, 1881.) 

1. Rbmovai oir Causes— Act of 1875, f 2. 

Where the plaintiff, in a suit comraenced in a state court, bas united contro; 
versies between herself and citizens of the same state, with others, which can 
be fully determined as between the parties to them, between herself and citi- 
zens of a différent state, the latter may hâve the cause removed under sectioo 
2 of the act of 1875. 

2. Notice— Same. 

No notice prier to the order of reraoval need be given to the other party. 

3. Bond — Soketibs. 

The bond need not be executed by the petitioners, but is sufflcient if executed 
by others who are named in it as obligors ; if conditioned that the petitioners 
shall comply with the provisions of the statute ; and if it recites that the peti- 
tioners hâve petitioned for the removal ; thougû the obligors are not otherwise 
, called in the bond sureties for the petitioners. 

4. VOLUNTART APPEARANCB. 

A party does not lose the right to insist on the removal of the suit by a vol- 
untary appearance. 

John Berry, for plaintiff. 

John E. Burrill, for défendants. 

Blatchfoed, C. J. This suit was brought in the suprême court of 
New York, and bas been removed into this court by the défendants 
Bichardson and Stevens, as citizens of Massachusetts, the other 
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défendants being citizens of New York. The plaintiff is a citizen 
of New York, and moves to remand the cause. The removal, if 
made, must be made under section 2 of the act of March 3, 
1875, (18 St. at Large, 470.) The only pleading put in in the 
state court, before the removal, was the complaint. The con- 
troversies set out therein are not varied by the pétition for removal 
or by anything now before this court. Stevens and Kichardson 
are trustées for the plaintiff under the will of Paran Stevens. 
Stevens and Melcher and the plaintiff are executors of said will. 
Stanfield is lessee of an apartment house in New York, which is part 
of the trust property under a lease thereof made to him by Stevens 
and Eichardson as sueh trustées, by the terms of which the rent he 
is to pay is to be paid by him to them. The complaint allèges that 
a valid agreement exists between the plaintiff and said trustées that 
said rent should and shall be paid directly by Stanfield to the plain- 
tiff at New York, and that they insist on having Stanfield pay it to 
them, and that he refuses to pay it to her. 

In addition to alleging a violation of said agreement by said trus- 
tées, the complaint allèges that the trustées hâve wrongfully retained 
from the rent paid to them moneys claimed to hâve been paid by 
them for expenses of suits brought by them against Stanfield to com- 
pel him to pay the rent to them, and moneys for commissions, and 
hâve refused to pay over to the plaintiff the whole amount of moneys 
so received from Stanfield, and hâve wholly failed in the performance 
of their duties as trustées, and réside in Massachusetts, and hâve no 
property in the state of New York, and are of but little pecuniary 
responsibility, and the plaintiff has suffered great loss and been put 
to great expense in her efforts to protect herself against the wrongful 
acts of said trustées. There is other property besides said apartment 
house held by said trustées under said trust. Founded on the above 
allégations the complaint prays : 

(1) That the trustées be enjoined from coUecting from Stanfield the rent of 
the apartment house, and from receiving and disposing of any moneys as 
trustées of the plaintiff, and from doing any act as such trustées ; (2) that they 
be required to account as such trustées; (3) that they be removed as sueh 
trustées ; (4) that some other and compétent person or persons be appointed 
trustée or trustées in their place ; (5) that they pay to the plaintiff such dam- 
ages as she has sustained by their wrongful acts. 

Certainly,inthe matters which are the subjectof those five prayers, 
there are controversies which are wholly between the plaintiff on 
the one side and the trustées on the other side. Stanfield is not an 
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indispensable party to any of said controversies, although he may be 
a proper party to the suit by reason of his being lessee of the apart- 
ment house. Melcher, as exécuter, bas no concem with any of said 
controversies. 

But there are other mattera in the complaint. The trust for the 
benefit of the plaintiff is one for her life, for the Bum of $1,000,000. 
It has not been completed by the executors. It was for the executors, 
under the will, to put into the hands of the trustées property to that 
àmount. That has been done only in part. The complaint prays 
that the executors may complète the trust fund by conveying real 
estate to the trustées ; and that they pay to the plaintiff what may be 
due to her for intereston the trust fund; and that they pay to her, or 
for her benefit, out of the estate other moneys which she claims ; and 
that they do not charge against her certain moneys which the estate 
has paid ; and thàt they be restrained from paying to certain trustées, 
of certain residuary trusts created by said will, any moneys now in, or 
which may hereafter corne into, their hands as such executors. It 
also prays that the rent of said apartment house, under the lease to 
Stanfield, be paid to the plaintiff. There is nothing in any of thèse 
allégations which makes Melcher, as exécuter, a necessary party to 
any of the said controversies between the plaintiff and her trustées. 

Those controversies, as embodied in the said five prayers in respect 
to the trustées, can be fuUy determined as between the parties act- 
ually interested in them without the présence of either Melcher or 
Stanfield as a party. If the suit had sought no relief but what is 
embodied in said five prayers, neither Melcher ner Stanfield weuld 
hâve been a necessary or an indispensable party te those issues. The 
controversies involved in those five prayers do not cease to be con- 
troversies whoUy between the plaintiff on the one side and the trus- 
tées on the other, because the plaintiff has chosen to embody in her 
complaint distinct controversies between herself and the executors, or 
a controversy between herself and Stanfield. Whether there is or is 
not such a connection between the varions transactions set out in the 
complaint as to make ail of the défendants proper parties to the suit, 
and to every controversy embraced in it, at least in such a sensé as 
to protect the complaint against a demurrer for multifariousness or 
misjoinder, is a question not affecting the matter of removal. If 
there was any fault in pleading in that respect it was the plaintiff's. 
On the question of removal she rnust abide by the case made by her 
complaint. The question of multifariousness or misjoinder cornes 
?.9,no.4:— 13 
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up after the question of remoyal is settled. The latter question 
must be settled now upon the complaint. If, hefeafter, under any 
différent phase of the case, it should appear that the cause does not 
really or substantially involve a dispute or controversy within the 
jurisdiction of this court, it will be the duty of the, court, under sec- 
tion 5 of the act of 1875, to remand it to the state court. The case 
is one directly within the décision in Barney v. Latham, 103 U. S. 205, 
and it must be held that the case was one for a removal of the whole 
of the suit by the trustées, even though Melcher or Stanfield, or both 
of them, may hâve been proper parties to the suit. There is noth- 
ing in the case of Blake y. McKim, 103 U. S. 336, which in any man- 
ner qualifies any thing decided in Barney v. Latham. In that case 
there was » single controversy between the plaintiff, a citizen of 
Massachusetts, and three executors, two ofwhom were citizens of 
Massachusetts, and one of whom was a citizen of New York, the suit 
being one to recover the amount of a bond executed by the testator 
of the défendants. The court held that the case was not removable 
under either of the two clauses of section 2 of the act of 1875, on the 
ground that ail of the executors were indispensable parties to the 
suit, and that two of them were citizens of the same state with the 
plaintiff, and that the suit embraced only one indivisible controversy. 
. The state court made an order accepting the pétition for removal 
and the bond filed, and ordering the removal of the suit into tliis 
court. This, order was made without prior notice to the attorney for 
the plaintiff, and the plaintiff contends that the proceedings for 
removal were therefore irregular. The act of 1875 does not require 
any notice. The filing of the pétition and bond makes it the duty of 
the state court to aeçept them and to proceed no further in the suit. 
In the présent case the pétition and the bond were filed on the twenty- 
seventh of July, 1881, and the court on that day accepted them with- 
out requiring any préviens notice. As was said by this court in Wehl 
v. Wald, 17 Blatchf. 346: "If, as matter of discrétion, a state court 
can or does require notice in any case of removal, such notice was 
dispensed with in this case by the state court ; and, the matter being 
one of practice, it is for the state court to regulate its own practice, 
and this court will not review such a question." It has always been 
held in this court that no notice was necessary. Fisk v. Union Pac. 
R. Co. 8 Blatchf. 248, 247. 

The bond for removal is not executed by Stevens and Richardson, 
nor does it name them as obligors. It is executed by two other per- 
sons, who are named in it as obligors. It recites that Stevens and 
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Eicliardson Kave petitioned for the removal of the suit, and is con- 
ditioned that they shall do what the statute requires. The obligors 
are not otherwise called in the bond sureties for Stevens and Eich- 
ardson. The plaintiff contends that, as section 3 of the act of 1875 
says that the pètitioner for removal is to "make and file" the bond, 
the bond is void and the removal invalid. This objection is not 
tenable. The statute is satisfied, as to the bond, if a bond with suf- 
ficîent surety is filed. The pètitioner for removal makes the bond, 
in the sensé oî the statute, if he offers it to the court as the bond 
required. By section 639 of the Eevised Statutes he was required 
to oflFer good and suflScient surety. The act of 1875 means no more. 
Aside from this, a new bond, running in the name of and executed 
by Stevens and Eichardson as principals, and the former sureties as 
sureties, was filed in the state court on the twenty-eighth of Septem- 
ber, 1881, that court having made an order on the twenty-second of 
September thàt it be filed there nunc pro tune, as of July 27th. A 
copy was filed in this court October Ist. The first day of the next 
term of this court, after July 27th, was October 17th, The notice of 
motion to romand was not served till October 3d. Nothing to affect 
the stattis of the suit was done in the state court from July 27th to 
October Ist. The objection as to the bond is overruled, 

It is also objected that Stevens and Eichardson voluntarily ap- 
peared in the state court without the summons being served upon 
either of them ; that, therefore, they were not in court, and no action 
was pending as to them ; that their voluntary appearance was a sub- 
mission to the jurisdictioû of the court, and a waiver of their right of 
removal; and that they also waived such right by obtaining in the 
state court an extension of their time to answer, and by giving notice 
of a motion in said court to dissolve a temporary injunction, which 
that court had granted, restraining them from collecting any rent 
from Stanfield, and from doing other acts as trustées. There is no 
force in thèse objections. A plaintiff, who brings his suit voluntarily, 
has a right to remove the cause under the same statute. The trustées 
were called onto appear and défend their trust by the bringingof the 
suit and the issuing of the injunction, and they lost no right of 
removal by saving to the plaintiff the trouble, expense, and delay of 
briaging them in compulsorily or by doing what they did. 

The défendants move that the plaintiff replead in this court. It is 
not 80 entirely clear that there are causes of action at law set forth 
in the complaint which are so separate and distinct from the equita- 
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ble causes of action set forth as to make it proper now; on tins mo- 
tion, to compel the plaintiff to divide the suit into a suit or suits at 
law and a suit or suits in equity. If this is to be done at ail, it 
should be done only as the resuit of pleading. The same remark 
applies to any questions of multifariousness or misjoinder of causes 
of action or of parties. 

I see no sufficient ground in the papers for requiring the plaintiff 
at présent to give additional in junction security to the trustées ; and, 
although the notice of motion includes the giving further security 
to the exeoutors, there is nothing in the moving .affidavits on that 
eubject. 



In fe Hendeeson.* 
(District Court, 8. D. Ohio, W. D. November 11, 1881.) 

1. Involtintaby Bakkriiptct — Action for Recovbrt of Debt — Bah. 

A proceerting in involuntary bankruptcy is net one for the recovery of the 
creditor's debt, but to secure a distribution of the debtor's property among ail 
his creditors; and therefore the proseoution of an action bythe creditorfor 
the recovery of his debt is not a bar to his proceeding against the debtor in 
bankruptcy. 

2. Same — Amendmbnt to Pétition — New Act of Bankbttptct. 

An amendment to the pétition charging that the conveyancea, whiph were 
specifically set forth in the pétition, and which were therein alleged tô be 
fraudulent and without considération, were also made, if there was any con- 
sidération, with intent to prefer certain persons to whom the conveyances 
were made, does not charge a new act of bankruptcy, and should be allowed. 

3. Same — Jurisdiction— Number and Amount. 

That the petitioning creditors constitute one-fourth in number and one- 
third in amount of the debtor's creditors and indebtedness is not, in the proper 
sensé of the term, & jurisdietwnal fact. 

Ex parte Jewett, 2 Lowell, 393, foUowed. 

4. Same — Same — Same — Repbal op Bankrupt Law — "Penbing" Case. 

A proceeding in involuntary bankruptcy was "pending," within the mean- 
ing of the act of June 7, 1878, repealing the bankrupt law, when that act went 
into force, although the required number and amount had not thea joined as 
petitioning creditors ; and the court bas power thereafter to permit other cred- 
itors to join as petitioning creditors. 

Bateman é Harper, for petitioners. 
Follett, Hyman d Dawson and Thos. Millikin, contra. 
Swing, D. J. This is a proceeding in involuntary bankruptcy, 
The second defence of the answer sets up that, after the filing of the 

*Keported by J. C. Harper, Esq., of the Cincinnati bar 
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pétition in bankruptcy, the petitioning créditer began a civil action 
against the debtor for the recovery of his debt, and had prosecuted 
the same to judgment, thereby securing a lien upon the defendant's 
property; and allèges that, by reason thereof, the petitioner is 
estopped from prosecuting this proceeding. To this defence a gên- 
erai demurrer is interposed. 

I think the demurrer is well taTcen. Bankruptcy proceedingg are 
not instituted for the recovery of the creditors' debt, but to secure a 
distribution of the debtor's property to ail his creditors. Therefore, 
the commencement, by the créditer, of an action for the recovery of 
the debt, is not a bar to a proceeding, under the bankrupt law, to 
déclare the debtor a bankrupt. As to what effect, if any, the lien 
obtained by the créditer in such action is to bave against other cred- 
itors it is not necessary now to décide. The matters set up do not 
eonstitute a bar to the proceeding for an adjudication of bankruptcy, 
and the demurrer must be sustained. 

A motion bas been made for leave to amend the pétition. The 
original pétition, filed in 1878, set out the conveyance of certain 
premises by the debtor to his -wife through a trustée, and chargéd 
that the same was made without considération and with intent to 
delay, hinder, and defraud his creditors, and to defeat the opération 
of the bankrupt act. It also charged a transf er and conveyance of 
certain personal property to Ayres McCreary, with the same intent. 
The amendment proposed sets out the sàme conveyances, but charges 
that the first, to the debtor's wife, was made upon the pretended 
considération of an indebtedness to her, and with intent to prefer her 
and to defraud, etc., as in the original pétition ; and that the second, 
to Ayres McCreary, was made with intent to prefer him and to de- 
fraud, etc. The amendment dôes not allège what can properly be 
called a new act of bankruptcy. The act was the transfer of the 
property. The amendment proposed simply charges a new intent, 
and should be allowed. 

Finally, there is an application on the part of other creditors to 
join as petitioning creditors. This proceeding was begun March 16, 
1878, and it appears that the petitioning créditer does not eonstitute 
the requisite one-fourth in number and one-third in amount of the 
alleged bankrupt's indebtedness. It is claimed that the requisite 
number and amount is a jurisdictional fact, and that that require- 
ment not having been fulfilled before the repeal of the bankrupt law, 
the court has no power to permit others to join or to proceed further 
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in the case. If the proeeeding was "pending" when the law waa 
repealed, the court has power to grant the application. 

ïhs language of the act of congress is inconsistent with the idea 
that it intended the court's jurisdiction to dépend upon the présence 
of the required number and amount. Section 5021 of the Eevised 
StatuteSj as amended by the act of 1874, (18 St. at Large, 180,) pro- 
vides that : 

"And in ail cases commenced since the first day of December, 1873, and 
prior to the passage of this act, as well as those commenced hereafter, the 
court shall, if such allégation as to the number or amount of petitioning cred- 
itors be denied by the debtor by a statement in writing to that effect, require 
him to file in court forthwith a full list of his ereditors, with their places of 
résidence and the sunis due them, respectively, and shall ascertain, upon 
reasonable notice to the ereditors, whether one-fourth in number and one- 
third in amount thereof, as aforesaid, bave petitioned that the debtor be ad- 
judged a bankrupt. But if such debtor shall, on the flling of the pétition, 
admit in writing that the requisite number and amount of ereditors bave 
petitioned, the court (if satisfled that the admission was made in good faith) 
shall so adjudge, which judgment shall be final, and the matter pioceed 
without further steps on the subject. And if it shall appear that sùch num- 
ber and amount bave not so petitioned, the court shall grant reasonable 
time, not exceeding in cases heretofore commenced 20 days, and cases here- 
after commenced 10 days, within which ereditors may join in sucli pétition. 
And if, at the expiration of such time so limited, the number and amount 
shall comply with the requirements of this section, the matter of bankruptcy 
may proceed; but if, after the expiration of such limited time, such number 
and amount shall not answer the requirements of this section, the proceed- 
ings shall be dismissed, and, in cases hereafter commenced, with costs." 

The bankrupt act provides that the adjudication shall relate back 
to the time of filing the pétition. The section just quoted provides 
a mode for supplying the requisite number and amount when there 
was originally a deficiency. Can it be said that congress would 
make the adjudication relate back to a time when the court had no 
jurisdiction of the proeeeding? In this case there was a pétition 
containing the neeessary allégations as to the résidence of the alleged 
bankrupt, his indebtedness, the nature and cbaracter of the petition- 
er's claim, the acts of bankruptcy alleged to hâve been committed, 
with accompanying proofs and aifidavits as required by the bankrupt 
law, the défendant was duly served, and this gave the court juris- 
diction of the cause. The question was before me in the case of In 
re H. Hirsch é Co., and I then so ruled. The opinion of Judge 
Lowell in Ex parte Jeivett, 2 Lowell, 393, is to the same effect. 
The court having jurisdiction of the case when the bankrupt law was 
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repealed, it follows that it was then "pending" within the meaning 
of the repealing act cf June 7, 1878, (20 St. at Large, 99,) and that 
proceedings thereaf ter in it are not affected by such repeal. 

The applicants présent a pétition alleging the same acta of bank- 
ruptoy chargedin the original pétition and amendment, and leave is 
given to file the same, 

Note. See, also, in su'pf)ort of décision in foregoing case, Re Bùnoan, 8 
Ben. 365; lie Frisbee, 14 Blatchf. 185; Ferin v. Peale, 17 B. E. 377; Las- 
trapes v. Blano, 3 Woods, 134 ; Re Mendenhall, 9 B. E. 380 ; Be Rebmeister, 15 
Blatchf. 467;'Bump, Bankruptey, (lOtli Ed.) 47-48, 468-469, and cases cited. 
That the number and amount is a jurisdictional fact, see Re Rosenfields, 11 
B, K. 86 ; ^ Burch, 10 B. E, l50.— [Rep. 



New York Bong & Bushing Co. v. Hoffman. 
IGircuit Court, S. D. New York. September 29, 1881.) 

1. Rbissub — Too Bhoad— Invalid. 

Where the original patent is for a particular form of wooden bushing in an 
iron one, a reissue for any form is broader than the original, and invalid. 

2. Lettbrs Patent — Bushings fou Pauqet-Holes. 

Reissued letters patent No. 8,483, foi- an improvement in hushings for faucet- 
holes, is invalid. 

In Equity. 

WyUis Hodges, for plaintiff. 

Preston Stevenson, for défendant. 

Wheeleb, D. J. This suit is brought upon letters patent No. 
141,473, dated August 5, 1873, issued to Samuel E. Thompson for 
an improvement in bushings forfaucet holes, and reissued Noyember 
12, 1878, in No. 8,483, to William G. McKean, George H. Jackson, 
and Jefferson Brown, Jr.,. assignées, and now ownsd by the plaintiff. 
The principal defences set up are that the original patent was void 
for want of novelty ; that the reissue is for an invention différent 
from that described in the original; and that the défendant, in what 
he does, does not infringe. The only anticipations necessary to be 
noticed are — 

The Englisli patent to William Ilowland Taylor, dated August 6, 1864, and 
sealed February 3, 1865, for, among other things, the employinent in béer 
barrels of peg holes, smallest in the middle of the stave, and conical both out- 
ward and inward; the patent of the United States to John Ruegg, assigner 
to J. G. Marriott, No. 70,024, dated October 22, 1867, for a wooden bung. 
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screwed into an iron casing or bushing, haviiig screw-threads on both its outer 
and inner circumference^ and screwed into the stave of béer barrels; the 
patent No. 111,352, dated January 31, 1871, issued to Josiah Kirby, for wooden 
buugs with a hole in the middle, for a veiit-tube, filled with a plug, both bung 
and plug being made with the grain of the wood running horizontally ; and 
the patent No. 123,789, dated February 20, 1872, to Otto Netzan and John F. 
Heck, for an elastic bushing for faucets, tapering towards the interior of the 
barrel, both on its outer and inner circumferences, with a shoulder on the 
inside, at the inner end, to bear against the inner end of the faucet. 

The original patent of Thompson was for a wooden bushing having 
the hole for the faucet smallest in the middle, and conical both out- 
ward and inward, screwed into another bushing or casing made of 
iron, with screw-threads, to be screwed into the barrel. The claims 
were for the bushing, constructed and arrangea as described, and for 
the combination of the bushing and casing, constructed and arranged 
as described, for the purposes speciâed. The spécification of the 
reissue states that "the invention consists, broadly, in a device com- 
posed of a rigid aleeve or casing to be inserted within the faucet 
hole, and provided with a yielding lining;" and the claims are for a 
compound bushing for faucet holes of barrels consisting of a rigid 
sleeve or casing, and a yielding lining, as set forth, and the combi- 
nation of a casing and a lining having a double-levelled internai for- 
mation, as shown and described, and for the purpose set forth. 

The défendant sells béer in casks, having iron casings screwed into 
the staves, for the bung, like that in the Euegg patent, and like that 
for the wooden bushing in the plaintifï's patent, with bungs having 
a hole nearly but not quite throughthem, in the c enter, filled with a 
plug to bedrivenin by a vent-tube, carrying with it the solid portion 
of the bung opposite, when the barrels are tapped, like the bunge 
described in patent No. 148,747, dated March 17, 1874, and reissued 
in No. 5,937, dated June 30, 1874, to Eafael Pentlarge, for an im- 
provement in bungs for casks. When thèse bungs are so tapped by 
the insertion of the vent-tube, the remaining portion of the bung, 
with the iron casing about it, forms a compound bushing of wood 
within iron, for the vent-tube, similar to that described in the plain- 
tiff's reissued patent for faucets ; and the défendant sells the béer in 
casks provided with sueh bungs and casings, intending and expecting 
that the bungs will be so tapped with vent-tubes and used until the 
béer is withdrawn, and that then the barrels will be returned to be 
refiUed and supplied with new»bungs and the process repeated. 

It is true, as has been argued for the défendant, that the double- 
conical hole for the faucet is shown in the double-conical peg hole 
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in the patent of Taylor, and the rigid casing for the wooden busliing 
in the iron casing for the wooden bung in the patent of Euegg, the 
simple wooden bushing of the reissue in the yielding bushing of the 
patent of Netzan and Heck, and the wooden bushing of a vent- 
tube driven through a bung in the patent of Kirby; but still, as 
argued for the plaintiff, no one of thèse shows ail the éléments of 
this invention as shown in either the original patent or the reiësue. 
None of them had a yielding bushing like one made of wood in an 
iron outer bushing or casing, forming a oompound bushing yielding 
to the faucet or vent-tube, and rigid and supporting to the barrel, as 
the plaintiff's bushing a,nd casing is, It is also true, as bas also 
been argued for the défendant, that the défendant does not himself 
make or use, or vend to others to be used, the whole patented inven- 
tion of the plaintiff, so but that, if the whole stopped where he stops, 
there would be no infringement. Bnt it does not stop there. He 
f umishes the means which af terwards became, and intended they 
should become, the oompound bushing described in the reissuéd pat- 
ent, and in that manner direotly procured the infringement to be 
done, if any was done, by those tapping the bungs to draw the béer ; 
and he is himself liable, if any one is, for that infringement. Wal- 
lace V. Holmes, 9 Blatchf. 65; Cotton Tie Supply Go. v. McCready, 17 
Blatchf. 291. So the original patent was valid, and the reissuéd pat- 
ent is inf ringed ; and the turning question in the case is whetber the 
original patent will support the reissue. 

The original patent described a wooden bushing inside an iron one, 
or a yielding one inside a rigid one, and if the description had been 
gênerai, as this statement is, it would hâve covered what the reissue 
describes and claims broadly. Such, however, is not the case. The 
original describes the double-conical form of wooden or yielding 
bushing only, and this form is described to be of the very essence of 
that part of the invention, and of the combination of which the 
wooden bushing was an important part. Thompson was not the 
original inventor of bushings, nor of wooden bushings, nor of. iron 
bushings, for which any patent bas been granted underlying ail others s 
of either class, so as to give a monopoly of them. He is subséquent to 
Taylor, Euegg, and Kirby, and could only hâve a patent for what was 
distinguishable from their inventions, and his patent could be valid 
only for that. Bailway Co. v. Sayles, 97 U. S. 554. The form of the 
wooden bushing was an important part of what so distinguished it, 
and when form is of the substance of an invention, it is not to be dis- 
regarded. Machine Go. v. Mwphy, 97 U. S. 120. Thompson in- 
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vented a particular form of wooden bushing encased in an iron one, 
and took a patent for that, describing no other. The reissue is for 
any form of wooden bushing in an iron one ; that is, for an invention 
not described in the original. If he had diseovered, as he now bas, 
that other forms were useful, he might doubtless bave had a patent 
covering them, or, if he had described them in bis patent, had a 
valid reissue covering them ; but he did not do either. 
Let there be a deoree dismissing the bill, with costs. 



Blatheewick V. Cabey and others. 
{Oircuit CmvH, N. D. lUinoù. October 28, 1881.) 

1. Lbttees Patent— Hohsbshoes. 

The distinctive feature of patent No. 170,809, granted to Nelson J. Blather- 
wick, December 7, 1875, for an improvement in horseshoes, being a projection 
beyond the wall of the hoof, made by curving the shoe almost at a right angle 
froin the natural toe, or point of the hoof, to a point nearly as far inward as 
the widest part of the hoof, so that the inner fore-quarter of the shoe was 
nearly a right angle, is not infringed by a shoe in which the projection is lack- 
ing. 

2. ESTOPPKIi. 

Défendants are not estopped from denying infringement by reason of hav- 
ing at one time acted uuder a licunsc from the compiainaut. 

In Chancery. 

Merriam é Whipple, for complainant. 

Wood é Cttnningham and West é Bond, for défendants. 

Blodgbtt, D. J. ïhis is a bill for infringement of patent No. 170,- 
809, granted to Nelson J. Blatherwick, the complainant, under date 
of December 7, 1875, for an improvement in horseshoes, and reaching 
back by caveat to October 21, 1874. The object of the invention is 
declared in the spécifications to be the construction of a shoe to pre- 
vent horses from interfering, and the end is said to be obtained — 
" By making the shoe broader and fuller upon the inside than upon the out- 
side, enlarging it at the toe and upon the inside, thus increasing the support 
for thehorse atthat point, the effect of whicli is that in traveling this point 
is the last to leave the ground, and the tendenny is to thrôw the ahkle of the 
horseoutward andavvay from the opposite ](.'g, iustead of inward and towards 
it, and whenthefootleaves the ground it l'oUovvstliis position of thaankle.and 
is thrown away from rather than towards tlio opposite leg. Wlien the ankle 
is in this position the opposite hoof can paas wiliiout interfering." 

The drawing (figure 1) shows the inside fore quarter of the shoe 
carried forward so as to project beyond the wall of the hoof to such an 
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extent that the projection beyond the hoof would be at least three- 
fourths of an inch in an average fuU-sized shoe,and the outside periph- 
ery or rim of the shoe is carried bàck from the point of the projection 
nearly in a straight line to the beginning of the hind quarter — that is,to 
the point where the hoof begins to curve in tovards the heel; and when 
a toe calk is used, it is to be looated upon the corner or angle thus pro- 
jected from the inner fore quarter— that is, considerably to one side 
of "the shoe, and coming to or nearly to the outer edge thereof. In 
other words, the apparent purpose of this device is to practically 
change the location of the horse's toe from the point of the hoof to 
this projection inside of the natural toe or forward point of the hoof. 
The object of the device, and its mode of opération, are quite clearly 
described by Mr. Powers, complainant's expert^ who says : 

" The patent shœ is carried forward on its inner side, from the wîdest part 
of the foot, în nearly a straight line to and even with the front of the foot, 
and this forward extension, when the foot tips forward upon the toe in the 
act of moving, continues the longest in contact with the ground, or leaves 
the ground last. The effect of this construction and motion is to cause the 
foot, in its forward progress, to swing or tumble upon this extended point 
outward, and, to a certain extent, removing the passing foot and leg of the 
horse from the other leg standing on the ground, thus preventing the mov- 
ing foot from hitting the opposite stationary one. Each opposite foot, being 
provided with one of thèse shoes, in turn tumbles out on this point of the 
shoe, and thus escapes the other, or does not interfère." 

The only questions màde in the defence which I deem it necessary 
to consider are: (1) The construction to be given this patent; (2) 
whether défendants infringe. The proof shows, and it was admit- 
ted on the argument to be true, that horseshoes to prevent inter- 
fering had been made and used, long prior to thg time when Blather- 
wick daims to hâve made this invention, where the iiiner fore quarter 
was curved or bent much more sharply than the natural curve of the 
hoof, and the toe calk placed upon this sharp curve or angle so that 
the bearing of the toe was upon this calk nearly in a line with the 
inside bar of the shoe. This is clearly shown by the testimony of 
John Palmer, A. W. Eedner, Thomas Leggett, Michael McNurney, 
John Trainor, Thomas Cody, and others. Indeed, it may be taken 
as a proven and an admitted fact in this case that horseshoes, for tho 
purpose of preventing interfering, had' been made and used before 
complainant énteréd the field, Whëh an attempt, at least, had been 
made to change the bearing of the toe to a point inside of the natural 
toe or tip of the hoof. 

This inventer did more than this, and made a new and artificial 
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toe, iaside of the natural one, by curving the slioe almosfc at a right 
angle from the natural toe or point of the hoof to a point nearly as 
far inward — that is, towards the other foot — a8 the widest part of the 
hoof, and extending back from this point to the heel, so that the inner 
fore quarter of the shoe was nearly a right angle, rather than a curve 
corresponding to the shape of the foot. The necessary effect of this 
shape is to make the angle of the shoe, as I hâve already said, to 
project beyond the wall of the hoof, and this projection forms the 
tumbling point, as Mr. Powers calls it, or point which last leaves 
the ground in the act of stepping. 

In the light of the testimony as to the state of this art at the time 
-Blatherwick made his invention, I hâve no doubt this projection 
beyond the wall of the hoof must be .deemed the distinctive feature 
of his patent; and that he evidently intended this should be so is 
shown by his drawing, figure 1, where the location of the nail- 
head channei is such as clearly demonstrates that the corner or 
angle would project beyond the hoof. With this construction of the 
soniplainant's patent it is quite évident that défendants do not 
infringe, for their shoe (complainant's exhibit 1) has no projection 
beyond thu wall of the hoof. It seems to me to be, in ail substantial 
respects, like the shoes made and used by Palmer, Trainor, and others 
long prier to complainant's invention. It places the toe calk inside 
the line of the point of the hoof, and 'thereby transfers the bearing 
from the toe, but it does not project or bear beyond the Une of the 
hoof. 

It is urged that défendants caUed the form of shoe which they used 
the "Blatherwick Shoe," and it also appears that défendants at one 
time held a license from complainant ; but this does not amount to an 
estoppel on défendants to deny infringement, and only proves that 
for a time at least défendants eonceded to complainant the broad 
claim now insisted on in this case : that the patent covers ail shoes 
where the tumbling point is changed to a point inside the line of the 
natural toe. Not being now acting under a license, défendants are 
not bound by any implied admission from the fact of having once 
taken a license. 

I therefore conclude that défendants do not, by the use of the shoe 
shown in the proof to hâve been made by them, infringe complain- 
ant's patent, and the bill will be dismissed at complainant's cost. 
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Shannon V. J. M. W. Jones Stationert & Printing Co. 

{Circuit Court, K D. Illinois. October 31, 1881.) 

1. liETTERS Patent — Paper- HoLDBHs—lNTnrNaEMENT. 

Letters patent No. 217,909, issued July 29, 1879, to Frederick "W. Smith and 
Jamea S. Shannon, for an improvement in paper-holders, are valid and in- 
fringed, as to claims, 1, 2, 3, 4, and 7, by the defendant's devlce. 

Jesie Cox and Homer N. Hibbard, for complainant. 

N. C. Gridley, for défendant. 

Blodgett, D, J. This is a suit for injunction and damages for an 
alleged infringement, by défendant, of patent No. 217,909, issued 
July 29, 1879, to Frederick W. Smith and James S. Shannon, and 
which is nowheld by complainant, for an "improvement in paper- 
holders." The defence set up is want of laovelty and non-infringe- 
ment. The character and scope of the invention are set out by the 
patentées in theix spécifications 8,8 foUows : ,i 

. "Our invention relates to that dassof paper files or teraporary binders 
adapted, by having separable uniting wires, tq allow of the withdrawal of any 
one of many papers. thereon held, or the insertion of papers between those 
âiiready on flle, without disturbing the order In which the others are placed, 
The object of our invention is to provide a flle more prompt and positive in 
its action, less calculated to tear the papers flled thereon, more conveident 6t 
manipulation, ônd adapted, in its double form especially, to serve asawriting 
tablet for thelap or desk. It consists in a paper-holder with duplex parallel 
hinged transf er wires, made f rom one pièce, having the flxed wires and moy- 
able wires secured to the same Connecting plate, whereby those parts may be 
separately packed and attached to any desired base-boardj in the stfuctuie of 
the puncturing wire; in a felt or plush covering for the bottom of the base- 
board; in the stop to limit the movement of the hinged wires. Figure 1 is a 
perspective view of a double or duplex flle applied to a tablet, showing the 
flxed wires as being tubular and the movable wires solid. It also shows the 
movable or transfer wires formed of a single pièce of wire, bent, in its Con- 
necting or horizontal position, in the shape of a crank, and hinged near its 
angles." 

Another feature of the device, as described and elaimed, is that the 
flxed and movable wires are attached to a single plate, removable 
from the tablet, which allows the parts to be separately packed for 
transportation. The leading idea of this device is the two punctur- 
ing spindles, and the transfer wires, so arrangea to operate with each 
other as to form two continuons parallel rings, upon which papers may 
be held in place, and yet permit the easy opening of the rings for the 
removal or insertion of a paper, without the displacement of the 
others. Standards or spindles for holding papers in place are old, 
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and so, too, was a bent puncturing wire with another wire so arranged 
as to form with the puncturing wire a ring on which papers could be 
transferred from the puncturing wire, and a paper removed or a new 
one placed on the file within the package. This is shown in the 
Hauxhurst file, one of defendant's exhibits in the case. This file 
lacks many of the éléments of convenience and utility which are obvi- 
ously furnished by the complainant's file — First, it is a hanging file ; 
second, it has only one wire. Papers cannot be so easily looked over, 
examined, or removed, or new ones inserted, as in the other file. It 
also lacks the feature of ready removability of parts, so as to admit 
of close packing for transportation. Yet this, as well as the Billow 
file, and the Buell and Lilley file-holder, shown in the proof, must be 
held to limit the scope of the complainant's device. But none of the 
dévices antedating the complainant's patent show a practical duplex 
paper- holder with a tablet, and arranged with more than one parallel 
ring composed of puncturing and transfer wires, operating together, 
as shown by complainant's device. 

It seems very évident from the proof that thèse inventors madean 
improvement in the art to which their device belongs, which, whUe 
it may, in, some degree, hâve been suggested, had net been aceom- 
plished by any or ail their predeoessors ; and that this was a sub- 
stantial and useful improvement is shown by the number of paper- 
holders which bave been brought before the public since Smith and 
Shannon's inve?ition, which in ail essential particularg seem to em- 
body their device. The proof shows Bovaeihing over SO devices, em- 
bodying substantially the Shannon device, which hâve entered the field 
since his patent went before the public, showing that the public 
acceptéd this form of file-binder, or paper-holder, as nôw and useful 
beyond anything of the kind before produced; and the proof shows 
that a large demand at once sprung up for complainant's device, 
which has continued, except so far as it has been impaired by inter- 
fering devices. I therefore conclude that this patent cannot be held 
void for want of novelty. 

Upon the question of infringement there can be no doubt but that 
defendant's paper-holder contains the same essential éléments which 
bave made the complainant's holder a success. The puncturing and 
transfer wires are so arranged as to form parallel rings. The trans- 
fer wires are so joined as to be, for ail substantial purposes, the same 
as those of the complainant. Their mode of opération and effect, 
their function in the organism, are the same in both devices. 

The défendant insists that by the terms of the complainant's pat- 
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ent his transfer wires must be formed of a "single pièce of wire," but 
the Connecting bar between deifendant's wire makes tbemj for ail 
practical purposes, one wire, and I disoover nothing in. the proof that 
leads me to conclude that the cpmplainant was, by the state of the 
art when he entered the field, to be aonfined to so literal and narrow 
a construction of his patent as would relieve the défendant from 
infringement because its transfer wires are made of two pièces of 
métal instead of one. If the proof showed that other double trans- 
fer wires had been made prior to complainant's patent, which per- 
formed substantially the f unction of the complainant's or defendant's 
transfer wires, then the point might be well taken. But. it seems to 
be a necessity for the opération of thèse double transfer wires that 
tbey shall be so connected together as thàt the lifting of one will lift 
the other to the same extent in the same direction so as to retain the 
parallelism of the rings. And this appears to be most readily 
accomplished by making the two wires in one pièce. But that does 
not allow an infringer to eut out a section of this wire and ' insert 
ànother pièce of métal in the place of that eut out^ and then inèist 
that it does not infringe, when the metâl inserted performs the 
same function as that removed. I find, therefore, that défendante 
paper-holder infringes the first, second, third, fourth, and seventh 
claims of the complainant's patent. 

The seventh claim is for a stop. A, stop is necessary for thé 
proper working of the device in order to prevent the transfer wires 
from slipping past the points of the puncturing wires; as the transi- 
fer wires operate by a spring. If there was not a device for stopping 
them as they strike on the bevel, they woiild not* make a perfect 
joint or connection at their point of contact j, and therefore the 
oomplainant, in his device, bas a stop upon his spring, so that the 
crank, as he calls it, strikes upon the stop and prevents it from pasa- 
ing any f urther. The défendant has two stops operating sub- 
stantially the same way in his device, and for the same purpose, 
although he haa arranged them differently; yet they perform the 
same function, and are, undoubtedly, substantially the same stop, 
though somewhat differentiy constructed. 

My conclusion, then, is that there is an infringement of this 
patent shown clearly, and although it is a patent for a device of 
minor conséquence, yet, at the same time, itis just as much entitled 
to protection as though it was for the most important pièce of ma- 
chinery ever devised. There will be a deeree for an injunction, and 
a référence to ascertain and report profits and damages. 
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Lawbencb and others v. Moeeisania Steam-Boat Co. 

(Dist/rict Court, E. D. New Twk. October 24, 1881.) 

1. Repaies to Vbssbl — Contract — Perpohmancb. 

h. & Co., ghipwrights, made an ofler, by letter, to the M. Steam-boat Co. to 
repair one of their steam-boats, which was accepted, and L. & Co. proceeded to 
do the work. Payments on account were made wliile the work was in progress, 
and a note for the balance of the bill given. Paymentof the note at maturity 
was refused on the ground that the contract hadnot béen fuUy performed. 
L. & Co. flled a libel to recover the balance claimed to be due, and the .Com- 
pany in their an,swer set up a spécial agieement to niake the boat stiiï and 
strong as new, and remedy the defect which made lier " cranky," and non- 
performance thereof. Beld, that the spécial agreement was not found by the 
testimony ; that the written contract in the letter was the. only one by which to 
détermine the right of the parties ; and, the terms of that having been per- 
formed, the libellants were entitled to be paid the balance due. 

In Admiralty. 

Scudder <è Carter, for libellant. 

T. C. Cranin, for libellée. 

Benediot, D. J. Upon the testimony there is little room to doubt 
that the libellant is entitled to recover the portion of his bill for work 
done upon the defendant's steam-boat, Shady Side, that remains 
unpaid. The letter of the libellant, dated April 10, 1880, containsa 
statement of the work he ofifered to do. The défendants, by their let- 
ter of April 14, 1880, accepted the libellant's offer as made. Thèse 
two letters constitute a written contract by which alone the rights of 
the parties must be determined. Thèse letters contain nothing in 
the shape of a warranty on the part of the libellant that the altéra- 
tion he proposed to make in the boat's huU would make her stifif, and 
remedy the existing defect in her build, and for that reason it must 
be held that the spécial agreement set up in the answer bas not been 
proved. This view of the matter in controversy renders it unneces- 
sary to pass upon the conflicting testimony given in respect to con- 
versations and negotiations had prior to the réduction of the contract 
to writing. It should, however, be said that the acts of the parties 
subséquent to the aceeptance of the libellant's offer are in harmony 
with the view I hâve adopted, and confirm me in the opinion that the 
libellant bas performed his contract and is entitled to be paid the sum 
claimed in the libel. 

Let a decree be entered to that effect. 
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Two HuNDEBD AND Sbventy-Five Tons op Mineeal Phosphates. 

(District Court, E. D. New York. NoTember 7, 1881.) 

1. Maritime Liens. 

Upon the arrivai of the vessel the phosphates in question were seized by the 
marshal, by virtue of process issued agaiust the property in a possessory action, 
and sold at auction as it lay., Eeld, that the purchaser had a reasonable time 
for unloading, but that for any longer détention the master was entitled to 
demurrage ; and that the claim for demurrage constituted a lien upon the 
property. 

In Admiralty. 

Goodrich, Deady é Platt, for libellant. 

Dan. Marvin, for claimants. 

Benedict, D. J. This is an action in rem to enforce a lien, elaimed 
by the libellant upon a quantity of minerai phosphates lately on board 
the brig Dauntless, for delay in removing the same from the vessel 
aforesq,id. The f acts are somewhat peculiar : 

The brig Dauntless arrived in the port of New York, from Brazil, laden 
witlji the phosphates in question, and was entered at the custom-house on the 
thirtieth day of July, 1881. Upon her arrivai the property was seized by the 
marshal of this district, by virtue of process issued against it in an action of 
possession brought by one James C. Jewett, who elaimed to be the owner of 
the property, and that it was wrongf uUy detained by the master of the brig. 
In that action the property in question was thereafter sold by tlie marshal 
as it lay in the vessel. The terms of sale were as follows : " Cargo of the 
Dauntless to be sold as it is on board, and as 275 tors in weight, and this 
number of tons to be paid for to the marshal ; weight to be determined by the 
weigh-master's return, and purchaser to pay for any tons over 275 tons ; and 
the marshal will refund the sum per ton for weight short of 275 tons. Bids 
to be for the ton of 2,240 pounds. The weigh-masters to be appointed by the 
marshal. Terms, 20 per cent, on day of sale, and the balance to mstlje up the 
amount of 275 tons weight within three days after and before delivery of any 
cargo." The sale tooli place on >Vednesday, the eighth day of September. The 
claimants bid off the phosphates, and paid the 20 per cent, on the spot. On 
the 13th they paid the balance of the purchase money, and on that day 
removed 50 tons from the vessel. The discharging continued until the 
twentieth of September, when ail was removed. The master of the vessel 
elaimed demurrage for the détention of his vessel after the eleventh of Sep- 
tember, and, being ref used, brings this action against the property to recover 
for sueh détention. 

Upon the trial the claimants endeavored to show an express agree- 
ment between them and the master to allow them eight days in which 
to remove the property, but the testimony bas not satisfied me of the 
v.9,no.é — 14 



31& PEDEEAL EEPORTER. 

existence of such an agreement. It was also contended that the claim- 
ants were entitléd to eight days in whioh to remove the property, by 
the usage of the port, but the testimony fails to prove the existence 
of such a usage. Eeliance was also placed upon the statutes of the 
United States (Eev. St. § 2880) as giving the claimants eight days 
within which to remove this cargo. But the statute has no relation 
•whatever to the duty devolving upon the buyer of this property 
under the circumstances stated. A!U that the testimony shows is 
an understanding between the claimants and the master that, so far 
as relates to the time of the removal of the property, the vessel 
should be. considered as having just arrived and entered at the 
cuatom-house. Upon such facts, the only obligation on the part of 
the buyers of the phosphates was to perform their implied promise 
to remove the property froni the vessel within a reasonable time, 
and the right of the libellant to demurrage dépends upon the ques- 
tion whether the property in question was reinôved within a reason- 
able time from the thirteenth of September, that being the day on 
■which the marshal delivered the property to the claimants. No 
détention of the vesselprior to that day can be imptited tO the claim- 
ants, for prior to that day they had no right to remove the property. 

Upon the question of what was a reasonable time within which to 
remove this property, I am of the opinion that with reasçnable çx- 
«^rtion ail could hâve been discharged by the 16th; This îeaves four 
days to be paid for. Thirty dollars a day is reasonable demurrage, 
and the amount of the demurrage is therèfore $120. 

The next question is whether a maritime lien attached to this mer- 
chandise for the amount of the, demurrage in question. Hère the 
peculiarity of the case is that the acts complained of which giye rise 
to the claim for demurrage are not the acts of a shipper or of a con- 
signée of the merchàndise. ïhe claimants ' were no parties to the 
contract of affreightment under which the property had been trans- 
ported, — if such a contract there was, — but simply purchàsers of the 
property as it lay in the vessel. Moreover, they purchased from the 
marshal, and must be held to hâve reeeived the merchàndise from the 
marshal free and clear of any existing encumbrance or charge. 

The question presented by this state of facts appears, therèfore, 
at first sight, to be différent from the question that arises when the 
aets complained of are those of a shipper of property, or a consignée 
of property, under the ordinary contract of affreightment. And yet, 
in principle, there is no différence ; for demurrage is only a reward 
to the vessel in compensation of the earnings she ia improperly 
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caused to lose. Sprague v. West, Abbott, Adm. 554. And as, in the 
eye of the l%w, maritime, upon commercial reasons, the master of 
the ship is deemed to contract, in respect to the freight, rather with 
the merchandise than with the shipper, and his rights are, therefore, 
not made to dépend upon any doctrine of agenoy. Hyperion's 
Cargo, 2 Low. 94. So, upon the same grounds, the contract to re- 
move this merchandise — whioh merchandise, it must be remembered, 
was the cargo of the brig actually on board as such — should be 
deemed to hâve been made with the merchandise as well as with the 
buyers thereof, and the merchandise, in conséquence, is chargeable 
with the loBB arising from the non-performance of that contract, 

There must be a decree in favor of libellant for the sum of $120, 
and costs. 



The Ohoteau. 

(Oirouit Court, E. D. Louisiana. June, 1881.) 
1. Balvaob. 

Balvors cânnot force themselves on a vessel agaiàst the will of the master. 

In Admiralty, 

M. M. Cohen, for libellants. 

4. MicoM, for claimants. 

Paedeb, D. J. In this case I Kave found no necessity to elab- 
praitely. find and write ont the facts. There is disagreement on only 
tw,o points: (1) Whether the Ohoteau rang her bell rapidly for 
assistance. (2) Did the Protector get her Une aboard the Ohoteau 
and throw any water on the fire and render assistance? Both of 
thèse I find against the libellants. The bell of the Ohoteau was 
rung three times for a landing, and was not rung for assistance. 
The fact is that the Protector's captain.hearing of the fire, and hear- 
ing a bell rung, run his boat alongside the Ohoteau, and attempted 
to assist in quenching the fire, but his offers of assistance were 
rejected, and his attempts prevented by the master of the Ohoteau, 
who was able and willing to and did take care of his own boat. Salvors 
cannot force themselves upon vessels in distress against the will of the 
master. It is at his option to accept their services or not, and if he 
refuse them compensation cannot be recovered for assistance subse- 
quently rendered against his will. The Brig Susrm, 1 Sprague, 502. 
That the sailors bave no rigbt to aet agaiust the will of the master. 
The.Dodge Healy, 4 Wash. 657; The Bee, Ware, 332, 
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When services are rendered without any bénéficiai results no sal- 
vage can be allowed. Schooner Elvira, Gilpen, 60 ; Conkling, Adm. 
280; TJie WUtaker, 1 Sprague, 282; The Dodge Healy, 4 Wash. 657. 

Under tbis state of facts and tbese authorities libellants hâve no 
claim for salvage against the Choteau, nor do I think that under the 
gênerai facts of the case libellants are entitled to any allowance for 
labor and expense in going to the assistance of the Choteau. It was 
in the port of New Orléans. The Protector's sole business is as a sal- 
vage beat. She is owned and run by an incorporation of insurance 
company présidents for harbor protection. The crew are under pay 
for such service, with a contract waiving salvage, The boat had 
steamup, ready io go to any point. The boat is of iron, and neither 
ahe nor her crew ran any risk. Besides, in trying to aid the Choteau 
against the will of her master, the captain and crew of the Protector 
were violent and aggressive, and apparently disposed to lay the foun- 
dation for a salvage claim. See the case of The Straton Audley, 3 
Maritime Law Cas. 285. 

The proctor for libellants has made a vigorous effort to recover 
co^ts or to divide them. There is no doubt the question is within the 
discrétion of the court. The good faith of parties should be consid- 
ered among other matters. In the court below the décision was 
against the libellants, and the judge seems to hâve doubted the good 
faith of the parties from the incipiency of the suit, and gave costs as 
well as judgment against them. 

On the appeal tbis court substantially coïncides with the district 
judge. Tbe claimants bave been at considérable necessary, unavoid- 
able expense on account of this' action, whiob has no merit. They 
should not be saddled with the costs besides. 

Let the libel be dismissed, with costs. 

See 5 FED. Rbp. 463, 
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The Nahoe. 
(District Court, 8. B. New York. May 21, 1881.) 

I. OOLLISrOK^LlBEL BY OWNES OF VeSSEL FOR LOSS OF OaKGO— LlBBIi BY 

OwNER çH? Cargo— Pétition to bb Madb Co-Libbllant — Ordbb Consol- 
iDATiNG Actions— CosTS—Two Sail-Vebsels on Crossing Courses, One op 

ThEM WITH THE WlND APT— ChANGING CoUBSB BEPOBB COLLISION — LiGHTS 

— LooKOUT— Vessbl TO Windward^Sevbnteenth Rule op Navigation. 

A vessel, arrested upon the libel of the master and owners of anotHer vesseï, 
who, with the crew, libelled her for losa, by collision, of vessel, cargo;, pending 
freight, and personal efEects, having been released, on giving bail for the full 
amount claimed, is not liable to be again arrested on a libel by the owner ef 
cargo, setting forth the«ame cause of action as to loss of cargo contained in 
the flrst cuit. The proper and usual course in such a case, for theiowner of 
cargo, if he desires to be made personally a party, is to pétition to be made a 
6o-libellant in the flrst suit. Although an order upon the trial, consolidating 
theactions, in efEect produces the same resuit, still, the commencement of the 
second action being improper, the second libellant should be ch^yged with the 
costs of his action, and the bond given therein should be caneelled without 
regard to the résuit of the flrst suit. 

Where the bark N. collided with the libellant's'schooner P., about 75 miles 
south-east of Sandy Hook, about half past 5 o'clock Ji, m. in NoVember, 1879, 
striking her on the stern a little to the port pf the stem post and causing her 
to sink', and the P. was sailing on a north-éast course, wing and iving, the wind 
being south-west, and the P. claiinëd that she did not see the Ni uùtil jùèt 
bef ore the collision, when, to diminish the force of the blow, or possif)ly to avoid 
thCr collision, she immediately changed her course, but not more tlian two 
points to port, and that the collision was caused by the N. having no lig'hté, 
and not lufflng to avoid it, and not keeping oui of thé -tvay of the P.; an'd the 
N. claimed hef course had been N. W. by N. and not N. by W., as claimed by 
the P., aud that she kept that course and did not change to a more nortberly 
course, as claimed by the P., but that the P. changed her course as much as 
' four or flve points, and that the collision was caused by the fault of the P. in 
bringing herself on a Une with the N. instead of keeping out of her way, and 
in not sooner seeing the 'N.,—7i,dd, on the évidence, that the P.'sgreen light 
was flrst seen by the N. distant about a mile, and from two and a, half to three 
points on her port bow, and that the N. was heading at the time N. W. by N. 
and not N. by W., as claimed by the P. Also held, the évidence showing that 
at the instant of the collision the courses of the vessels diverged about two or 
two and a half points, tliat the P. must hâve changed her course just before 
the collision more than two points to the port, and as much as four and a half 
to flve points ; that the disappearance of the P. 's light from the view of those 
on the N. af ter it was flrst seen was due, not to the alleged change in the course 
of the N. , but to the fact that the P. vs^as not kept steady in her course ; that 
the ]fî. ' s port light was kept burning brightly, and could hâve been seen by the P. 
as soon as the N, saw her green light ; that the collision was due to the fault of 
the P. in not keeping a good lookout, and in not sooner seeing the N. 's light, 
and, being to the windward of the N., in not keeping out of her way, as required 
by the seventeenth rule of navigation ; that the N. was not in fault, but kept 
her course, as she had a right and was bound to do under the seventeenth rule, 
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L. C. Ledyard, for libellants. 

H. T. Wing, for claimants. 

Choate, D. J. The first of thèse suits is brought by the owners, 
master, and crew of the American schooner Pathway to recover dam- 
âges for the losa of the Bohooner, and her pending freight and cargo, 
and the personal effects of the master and crew, by a collision with 
the bark Nahor. The libel was filed on the twelfth of November, 
1879. The vessel was released on bail, securing the whole amount 
claimed in the libel. Af terwards, on the twenty-first day of November, 
187y,the second libel was filed by the ôwner of the cargo to recover its 
value. The cause of action sued upon in the second libel is the same 
covered by the first libel, so far as that was a suit co recover the value 
of the cargo. Bail was given also in the second suit. The cases 
coming on for trial together, a motion of the libellants to consolidate 
the actions was granted, reserving the question of terms as to costs, etc. 
It is clear that the vessel, having given bail for the value of the cargo 
in the first action, and the action being properly brought by the 
master and owners as carriers, for the loss of the cargo, she was not 
liable to be again arrested fôr the same cause of action. The proper 
and usual course in such a case, if the owner of the cargo desires to 
be made personally a party to the suit instead of trusting its man- 
agement to bis agents, the master and owners of the vessel, is to péti- 
tion to be made co-libèilant with them. The order consolidating the 
actions in effect produces the same resuit ; but as the commencement 
of the action was improper, the libellant Eokes must be charged with 
the costs of the second action, and the bond given therein must be 
cancelled without regard to the resuit of the first suit. The alleged 
reasonfor bringing the second suit is that counsel for the owner of the 
cargo entertained some doubt as to the relative rights of the owners 
of the cargo and the vessel, in case of an apportionment of the dam- 
ages between the two colliding vessels. See Léonard v. Whitwell, S. 
D. N. Y. Dec. 12, 1879; The C. H. Poster, 1 Fed. Eep. 733. In 
any view that may hâve been taken of the subject, I do not perceive 
that the position of the owner of the cargo could be any better as libel- 
lant in a second suit than it would hâve been as co-libellant in the first 
suit, as he could hâve made himself on motion. In any view of tlie 
case the filing of the second libel, and compelling the giving of fur- 
ther security, was improper. 

The collision took place aboiit half past 5 o'clock on the morning 
of November 10, 1879, about 75 miles from Sandy Hook, which bore 
from the place of collision about N. by W. The schooner Pathway 
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■waB bound freim Virginia to .Noank^ Gonnecticut, with a cargo of 
■white-oak tiraber. The wind was soutb-west, and shewas mailing, 
just before the collision, wing and wing, on a N. E. or a N. E. J E, 
«ourse, ber fore-boom being ,off to starboard and her main-boom and 
two jibs to port. She had a crew of five men, ail told, one of whom 
— tbe captain's son-r-was lost overboard at the time of the collision. 
It was tbe mate's wateh on deck. The mate was at the wheel, and 
the lookout was stationed on the f orward part of the quarter deck, 
on the port side of the bouse. The captain and the two other men 
were below, till tbe alarm just precéding the collision. She was a 
center-board Bohooner, of 144 tons and about 90 feet long, and wjks 
deeply laden, and making about 6 knots an bour. Tbe bark was 
on a voyage from Orebick, Austria, to New York, in ballast. She 
had a crew of 17 men,,aU tôld. It was the master's watch on deck, 
and tbere were 8 men>. including himself, in bis watioh. She was 
making a spiéed of about 10 knots. She bad ail sail >âet esoept 
studding sails. Tbe night was dark, but withoutiany fog or mist; 
Tbere was a heavy sea running from a south-easterly direction, 

The libel allèges that about 20 minutes past 5 o'clock tbose on 
board tbe schooner discovered what appeared to be tbe loom of a 
vessel about two or tbree points abaft the beam on tbe starboard 
side, and immediately after a bark, wbich was subsequehtiy found to 
be the bark Nahor, came into sigbt about two or three points abaft 
the beam over tbe starboard quarter of tbô schooner, very close to 
isaid schooner, and heading about for tbe schooner's bow, and going 
at a great rate of speed, exoeeding nine knots per bour; that said 
bark was going free, with ail sails set, and with' the wind on her port 
side; that when said bark became Tisible from tbe schooner it was 
too late for those on the schooner to do anything to avoid tbe collis- 
ion, and the said bark struck the schooner on the stern, about three 
feet to the port side of the steriï post, eutting into lier so that she 
sank in about fivehours; that when said bajrk was dose upon said 
schooner and the impending ebllision inévitable, and in the effort to 
diminish the force thereof, the wheel of the said schooner was thrown 
to starboard, but the course ôf the fichooner was not thereby altered 
more than two points; that dp to thè moment when the collision was 
inévitable, as aforesaid, tbe said schooner was kept steadily upon her 
course. Tbe libel charges that the bark had no ligbts, and no 
compétent lookout; that she did not luff in timeto avoid the collis- 
ion, and did not keep out oî th© w*y of the schooner. 
,. The gnawçr allèges that aboùt 5:30 the:lookout repoirted a light on 
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the port bow; that the captain, not being able to see the light, at 
once ran forward with bis night-glass, on the top-gallant forecastle, 
and there with his glass saw a small, dim light about four pointa on 
the port bow, but at firat could not tell whether it waa a white or a 
green light, but in a moment he saw that it was a faint green light, 
close in, and drawing nearer, and apparently erosaing the courae of 
the bark but a short distance off ; that he saw that a collision was 
inévitable if the two vesaels kept their courses, and he at once ran 
aft to the man at the wheel and ordered him to put hia wheel to 
port, but before the order could be exeeuted so as to exert any per- 
ceptible influence on the heading of the bark by compass, the bark 
came in contact with some portion of the stem of the schooner, 
breaking the jib-boom and some of the head-gear of the bark. 
. The answer allèges that the bark's lights were properly set and 
brightly burning ; that she had a compétent lookout ; that her course, 
from 4 o'clock to the time of the collision, was N. W. by N., and 
that she kept that course steadily till the collision; that the 
Bchooner's course waa changed more than two points before the col- 
lision, and as much as four or five points. It dénies the faulta 
charged against the bark in the libel, and avers that the collision was 
caused by the faulta of the schooner in not keeping out of the way of 
the bark, and in not going under the stern of the bark or luffing up in 
the wind; that she had no proper lights, nor a proper and sufficient 
lookout ; that she did not see the bark sooner than she did, and did 
not keep out of her way as it waa her duty to do; that instead of 
doing 80 she kept away right under the bow of the bark, bringing 
herself about on a Une with the course of the bark, and that she did 
not show a torch-light over her quarter and stern. 

The testimony from the schooner shows that the mate, who was at 
the wheel, first saw the bark. He describes what he saw as a small 
black speck over the starboard davit. He ealled the lookout to him. 
The lookout came aft by the wheel and he saw that it was a square- 
rigged vessel. They were alarmed at the situation, the vessel was so 
near, and the mate cried out, "Call the captain." The lookout ran 
down the companion-way, which opened aft on the quarter-deck near 
the wheel, to call the captain. The captain was awakened by the cry 
of the mate, and immediately rushed out of the cabin. He had his 
clothes ail on exeept his hat. When he reached the door of the com- 
panion-way the mate pointed out the vessel. He saw that it was a 
square-rigged vesael, apparently heading for the schooner's bow. In 
his judgment it was from 200 to 400 feet away. He sprang to the 
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wheel and ordered the mate to go forward. His first impulse was, lie 
testifies, to port and make the shortest possible Une across the bows of 
the other vessel, and with that view he sung ont, "Let go the fore- 
boom guy;" but in an instant he observed, as he thought, that the 
bark was keeping off, and that tbis movement was impossible. Accord- 
ingly, he determined to starboard his wheel and go the other way. 
Before his order to let go the fore-boom guy was executed, he sung out, 
"No, no; let go the main-boom guy and the main-peak halliards," and 
turned the wheel to starboard. The order was executed. The main- 
boom swung in, and just then, as it was going over his head, he 
looked up and saw the jib-boom of the bark above him. He left the 
wheel and ran forward, and immediately the bark struok the schooner, 
outting the boat which hung on the davits about in halves, and pen- 
etrating the stern a little to port of the stem post, breaking the rudder, 
crowding the stem post and wheel one side, and breaking up the deck 
nearly to the house and upsetting the compass. The angle at which 
the bark struck is fixed with an approximation to certainty by the 
fact that her jib-boom went inside of the schooner's main rigging. 
The courses of the vessels at the instant of collision diverged about 
two or two and a half points. The eonceded course of the schooner 
being N. E., it is évident that if the course elaimed for the bark, N. 
W. by N., is correct, and she kept her course, the schooner must bave 
changed four and a half to five points before the collision, and not 
two points only, as stated in the libel. 

The testimony from the bark shows that the lookout reported a 
light on the port or weather bow; that the master, who was aft, was 
unable to see it, and went forward on the top-gallant forecastle, 
where the lookout pointed it out to him, and he saw it with his glass. 
It was seen by the man at the wheel, and by others of the men on 
deck. It was a dim light as they saw it, and at first they did not 
make out its color, but presently it was seen to be green. There is 
the usual diversity in the testimony as to the number of points on 
the bow that it bore. The libel says it was about four points. The 
learned counsel for the schooner has pointed out that if it was four 
points on the port bow, and the respective courses and rates of speed of 
the vessels were as elaimed by the parties respectively, a collision could 
not hâve happened, sinee the bark would bave passed thè point of 
intersection of their courses before the schooner could hâve reached it, 
even if she had kept her course. This is a sufficient reason for the 
conclusion that the statement of about four points in the answer as 
the angle at which the light was seen, and the estimate of some of 
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the witnesses from the bark to the same effect, is a mistake and an 
overstatement. It is quite consistent, however, with the testimony 
from the: bark that the light was seen from two and a half to three 
points on the port bow, and at that angle a collision was possible.. 
From the circumstance of the dimness of the light, and the fact that 
its oolor was undistinguishable at first, I think that the light was 
seen from. the bark about as soon as it could hâve been seen, and 
that the judgment of the witnesses that the vessel bearing it waa 
nearly a mile distant when it waa first seen, is probably correct. 
After it was seen to be green, the évidence of most of the witnesses 
is ïhat it continued to bear at about the same angle on the bow, but 
to be coming nearer and nearer ; that after a time the lights disap- 
pearedjand in its place was seen the loom or shadow of sails very 
near to the bark. The testimony of the witnesses as to the light con- 
tinuing to bave the same bearing is rather indefinite. It was quite 
évident? to those on the bark that the light was the light of a vessel 
Crossing the bows of the bark from port to starboard. When the 
master had made eut the color of the light, he left the top-gallant 
forecastle and went aft. The évidence does not sustain the averment 
of the answer that he ran aft to give an ordér to the wheelsman. 
On the contrary, it shows that it was not till he got aft and looked 
again for the light, and saw the loom of sails in its place in dangerous 
proximity to the bark, threatening immédiate collision, that he gave 
the order to the wheelsman to port. The testimony of both the mas- 
ter and the wheelsman is that the wheel was not changod before the 
bark struck the schooner. 

It is argued, on behalf of the schooner, that it is inconRi5tent wlth 
the proved or admitted facts in the case that the bark was heading 
N. W. by N. when she sighted the light of the schooner, and that the 
only rational explanation of the case is that she was heading as far 
north as N. by W., and afterwards, when the green light disappeared 
by the schooner drawing so far forward as to hide it, bringing the 
bark more than two points abaft her beam, the course of the bark 
was changed two and a half points further to the north, under the 
supposition of those on the bark that the disappearance of the light 
was caused by a change of course on the part of the schooner to port. 
This theory is ingenious, and enforced with great skill, but I am 
unable to reject the positive testimony of three crédible witnesses 
who were on the bark, and who testify positively to her course being 
N. W. by N. Their testimony is not overcome by any proved or 
admitted facts irreconcilable therewith. The disappearance of the 
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Bchoouer's light may, I think, bô accounted for by the fact that slie 
was not kept steady on her course. The mate of the schooner testi- 
âes that it was very difScult to keep her steady ; that she ran in the 
trongh of the sea, which was yery heayy. He admits that she yawed 
a point or more each way from her «ourse, and thât it requir'ed con- 
stant movements of the -wheel to keep her on her course, and some- 
times he had to turii the wheel completely over tobring hèr back. He 
testified, also, that the wind was quite unsteady. She was runtiing 
80 nearly at right angles with the course of the bark that it may well 
be that by her yawing the bark was brought for a brief space of time 
more than two points abaft her beam, which would obscure her light. 
It is not necessary, on the faets, to find that this disappearanoe of 
the light was for any great length of time. It was shortly before the 
collision, and about the time the schooner herself came plainly in 
view to those on the biark ; and those on the bark would be very likely 
not to notice the light if it reappeared after they could see the 
schooner herself . Indeed, if the witnesses from the schooner observed 
the bearing of the bark aright, when they first saw her, she then bore 
more than two points abaft the beam, and the light must hâve been 
invisible to those on the bark. I think the testimony of the mate 
shows that after he caught sight of this bark he was in a state of 
alarm, and his attention may hâve been distracted from his proper 
duties at the wheel, and he may hâve let the schooner keep off some- 
what without being aware of the fact. When the captain came on 
deck a collision was imminent. He testifies that after taking the 
wheel he looked at the eompass, and that she was on her course, or 
very near it. His looking at the eompass must, under the circum- 
stances, hâve been a mère hasty glance. It was then a matter of 
seconds merely before a collision, or before a hair's breadth esoape 
from a collision. I think little reliance is to be placed on such an 
observation as opposed to the positive testimony of those on the 
bark, taken in connection with the faet that the bark bore more than 
two points abaft the beam of the schooner. As to the number of 
points the schooner changed, the testimony of her captain, taken in 
connection with the libel sworn to by him, is most unsatisfactory. 
The libel distinctly admits two points. He swore to that when the 
facts were fresh in his recollection. On the trial he would hardly 
admit that she changed at ail. This was one of the criticàl points in 
the case. This inconsistency is évidence that his mind is so much 
biased on the subject as to render his judgment^whoUy untrustworthy, 
without imputing to him any intention to misstate the facts. I think 
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it is quite consistent with the testimony that the schooner changed 
her course four points, or more, perhaps,- partly through the careless- 
ness or inattention of the wheelsman, before the captain took the 
wheel. The other circumstances, relied on as controUing the testi- 
mony of those on the bark as to her course, are not sufficiently certain 
or definite to overthrow the positive testimony of several witnesses. 
It is argued that N. by W. was the proper course of the bark, and 
that there was no reason for a change to N. W. by N. at 4 o'cloek. 
But the testimony from the schooner, as well as that from the bark, 
shows that at 4 o'cloek a sudden change in the wind to west, or 
north-west, was thought to be very probable, and this anticipated 
change is sufficient to account for a change of course somewhat to 
the westwardof the direct course to Sandy Hook. Other circum- 
stances need not be referred to in détail, 

Assuming, then, that the course of the bark was N. W. by N., and 
that she made the green light of the schooner between two and three 
points, on her port bow, at a distance of a mile or less, it is évident 
that the schooner was to windward, and, under the seventeenth rule 
of navigation, bound to keep out of the way, if the . bark had her 
lights set and burning so that the schooner could hâve then seen her. 
The next question, therefore, is whether the bark's port light was 
burning. The four surviving witnesses from the schooner testify that 
they saw no light on the bark. Two of thèse witnesses — the captain 
and the mate's son — did not come on deck till after the captain was 
called. The bark herself was then in sight, and it is no unusuâl 
thing, norshould it excite surprise, that persons seeing the other ves- 
sel only immediately before the collision, and when she is herself 
quite visible to them, do not notice whether or not she bas lights. 
Their attention was instantly drawn to the vessel herself, her sails 
and hull, and the manner of her approach. As to, the mate and the 
lookout this is true in a far less degree, but still the lookout certainly 
made out the object to be a vessel as soon as he looked at it. 

The mate testifies to seeing a black speck before he called the look- 
out, though the libel cpntains nothing of this, but rather gives the 
impression that what they first saw was what they took to be the 
loom of a vessel. Admitting, however, that it is a singular circum- 
stance that thèse two men did not notice the light if it was there, and 
giving full weight to the fact as évidence of its non-existence, still 
they œay possibly hâve failed to notice it; and, at any rate, the great 
weight of the testimony is that it was set and briglitly burning at and 
before the collision. There is évidence that it was so set in a crâne 
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aft that it did not show forward within about a quarter of a point of 
the bark's course. This, however, is immaterial, as both parties 
admit that the schooner was at least two points on her port bow. It 
foUows from the finding of this fact that the schooner ought to hâve 
made the light of the bark certainly as soon as the bark made the 
schooner's light. The bark's light was much higher above the water, 
and, the bark being to leeward, it was especially incumbent on the 
schooner to keep a good lookout in that direction, since, if a yessel 
appeared there, the schooner, being to windward, was bound under 
the rule to keep ont of her way. The schooner is therefore charge- 
able with fault in not keeping a good lookout, and in not seeing the 
bark's light. 

I think the testimony shows that the bark kept her course till the 
collision. This she had a right and was bound to do. She is 
charged with fault in not luffing. She was not bound to luff. The 
master and mate of the schooner thought she was keeping ofï. In 
this I think they were mistaken. Where a vessel is indistinctly seen 
from another vessel it is easy to mistake her course, and as she 
cornes more plainly in view and her course is more distinetly made 
out there is frequently an appearance of a change of course whioh is 
not real. The testimony from the bark does not sustain the point 
that she changed her course to starboard, nor, indeed, is sueh a 
change alieged as a fault in the libel. The captain of the schooner 
testified that if the bark had luffed when he first saw her he thought 
a coUision would hâve been avoided. He does not testify that if she 
had kept on her course the collision would hâve been avoided. He 
thought there was a possibility that she might hâve crossed her bow 
if she had kept her course, and, not kept off. Upon the whole case 
the cause of the collision was the négligence of those in charge of the 
schooner in not keeping a good lookout, and in not seeing the light 
of the bark ; and, being to windward of her when there arose a risk 
of collision, in not keeping out of her way, as required by the seven- 
teenth rule of navigation. 
Libel dismissed, with costs. 
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The Mary G. Conert. 

(District Court, D. New Jersey. 1881.) 

1. Dkbating Cook— Rebcission of Contract. 

By disrating the cook and steward, and placing him before the mast, the 
master rescinds his contract ; and, il the rescissioa is accepted by tlie steward, 
he is entitled to his discharge. , 

Libel in rem. 

Beebe, Wileox é Hobbs, for libellant. 

Goodrich, Deady & Platt, for claimant. 

NixoK, D. J. This case turns upon the légal effect of disrating a 
cook and steward, and putting him before the mast as a common sea- 
man. 

The libel allèges and the answer admits — 

That the libellant shipped on board the brig Mary C. Conery, at the port of 
Femandina, as cook and steward, on the first day of June, 1880, at the rate of 
wages of $30 per month, for a voyage, not exceeding 10 months, to Rio de 
Orande de Katal ; thence to the West Indies, and to a port in the Uiiif ed 
States, where the voyage was to terminate ; that he entered upon his duties 
and the vessel proceeded to Natal, where she arrived on or about the sixth 
day of August, and remained there until and after the thirtieth day of 
August, 1880. 

The libel further aUeges — 

That while lying at the port of Natal the libellant was diseharged on the 
thirtieth of August without any cause or provocation, and was left in a for- 
eign port; that there was due to him at the time of the discharge the sum of 
$74 for wages; that he was also entitled, under the statute, to three months' 
extra pay, to-wit, $90 ; and that he has suflered damage, on account of loss 
of time and expansés in returning to the United States, in the sum of about 



The claimants, in their answer, set up as a defence — 
That the libellant shipped as cook and steward, and represented that he was 
able and compétent to perform the duties thereof ; that he was not able to 
properly perform said duties, but was unsldlf ul and incompétent, as cook and 
steward ; that he repeatedly refused to obey the lawf ul orders of the master, 
and was so insulting and mutinous that on the said thirtieth day of August 
the master was compelled to and did disrate him, and ordered him into the 
forecastle to perform duty as an ordinary seaman; that upon being sent for- 
ward the libellant refused to do duty or to obey the commands of tlie master 
and on the same day, without the permission of any of the offlcers, left and 
deserted the vessel at Natal, and never afterwards returned. 

By the gênerai maritime law, as well as by statute, (Eev. St. § 4596,) 
•désertion is foUowed by the forfeiture of ail wages eanied. But a 



THE MABY CCONEftY. 22S 

seaman's leaviûg the vessel without permissioD is nbt necessarily 
désertion, lu order to constitute désertion, in the sensé of the law, 
he must quit the ship and her service, not only without leave, but 
without justifiable cause, and with intent not again to return tO the 
ship's duty. It is admitted that the libellant went without leave, 
but the question remains, had he justifiable cause for going ? A. mas- 
ter, doubtless, may disrate a CQok, and steward, if it tums out that 
he is incompétent to perforim propeçly the duties pf the position^ and 
when this oeours at sea he may assignthe disrated person.to the 
performanoeiOfsuch services ag are reasonable under the circum- 
stances, until they rea«h a port. But.,I regard such an act by the 
master as an abrogation of the conkact with the cook and steward, and 
leaves hiu):, when a poKt is reached, or if the disrating takes place in 
port, to the optjon of accepting it as a discharge, or of remaining ,on 
bqard in his.ï^ew position. If he eleots the former, he is entitled to 
the payment of wages, according to the contractj up to the dateof 
the disrating. 

• I do not find this question discussed in the books, nor did the 
proctors, on the argument refér me to any authority touching it. 
But since I hâve reached the above conclusion on principle, I hâve 
been strengthened in its soundness by observing the case of The 
Hotspur, 3. Sawy. 194, in whiph Judge Deady takes the same view, 
and holds that tHe disrating of the cook and steward, and placing hîm 
before the mast, amounts in law to the rescission of the contract by 
the master, and the stewardj accepting such rescission, may claim his 
discharge. 

, "Admitting," says the learned judge, "that the libellant was properly dis- 
rated, I tiiink he is entitled tcf his discharge. By disrating him the master 
abrogated the contract to serve as cook and steward, as far as he is concerned. 
This contract being thus terminated, the master ought not to he allowed t» 
hold the libellant to other service against his will. * * * Where the per- 
son disrated is unwilling to remain longer on board, I do not think th© 
master has my power to compel him to remain and serve in a capacity totally 
différent f rom that in which he engagea." 

As the proctor for libellant, at the hearing, waived ail claims for 
extra compensation, or for the expenses of getting back to the United 
States, the. above view renders it unnecessary for me to consider 
whether the libellant was properly disrated or not. The testimony 
largely turned upon that question, and to justify the course of the mas- 
ter, a book, purporting to be his officiai log-book, was brought forward, 
which bears upon its face and internally so much proof that it was 
manufactured for the occasion that I ought not to let it pass without 
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observation. The book produced was an old printed of&cial log of 
the brig, which seems to bave olosed in June, 1877. To the end of 
this three sheets of foolscap paper had been stitched, and the maater 
had headed them with the title, "Officiai log of brig Mary C. Conery 
from Fernandina towards Natal." The first entry and date in the 
record is June 1, 1880, when they sailed from Fernandina, and the 
latest is August 30, 1880, at Natal, when the libellant left thevessel; 
although there are a number of entries subséquent to this, purport- 
ing to record transactions of an earlier date. The writing bas the 
appearance upon its face of being a record made up at one time, and 
not at the différent dates assigned, and the nature and contents of 
the entries themselves strikingly confirm the impression. For in- 
stance, the libellant shipped on board on the first day of June, 1880. 
The foUowing is the entry of the fact : 

" 1880. June 1. Louis Kriete shipped as cook and steward. He recom- 
mended himself as being a flrst-class eook and steward. Demanded flrst-class 
wages — $30 per month. He has proved to be entirely incompétent ; almost 
worthless ; wasteful, eareless, dirty, and disobedient. Will not obey my orders. 
Cannot make bread, nor do any kind of cooking, except boil beef and pork. 
Neither does he know how much or how little to cook, thereby causing a 
great waste of stores." 

To make -the log of any value as évidence in cases of this sort, the 
entries should be made at the time of the transactions referred to. 
They should, at least, bave the appearance of being the resuit of the 
master's observation and knowledge at the time of the entry. Is it not 
quite remarkable that on the day and hour of the libellant's entrance 
upon the vessel the master should hâve learned ail thèse facts in 
regard to bis incompetency ? But the second entry exhibits a still 
more wonderful prescience on the part of the master. It was made 
under the date of June 7th, — six days after the cook went on board, 
— and it had référence to his dilatory or lazy habits. The statement 
is that "it was seven daysbefore he (the cook) could spare 20 minutes' 
time to Bcrub the cabin floor." But I will not pursue the subject fur- 
ther. I bave adverted to it that the claimants may learn that I 
hâve not overlooked it, and that no court should bave confidence in 
officiai logs thus made up. 

As there seemed to be no dispute that the libellant was entitled, if 
to anything, to the sum of $74 for wages earned, a decree may be 
entered for that sum, unless the parties should désire a référence. 
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THANNHA.USEB V. The Coetes Co. (Three Cases.) 

(Oi/reuit Court, 8. D. New Tork. July 30, 1881.) 

1. Pkacticb — OiKcniT Court— Bbcubitt fob Costs. 

Security for costs, other than required by the rules, ■will not be required of a 
plaintiflE in this court where the motion is made before answer, and themoving 
papers neither show any item of taxable costs or disbursements yet incurred, 
nor any steps taken which involved any disbursements, nor any itemized state- 
ment of extraordinary disbursements which are to be made at once in proceed- 
ings already taken. 

Bettens de lAlienthal, for plaintiffs. 

L. E. Chittenden, for défendants. 

Bbown, D. J. The plaintiffs, who are now résidents of this state, 
hâve brought thèse suits to recover their alleged claims growing out 
of a sale of mining property to the défendants. No security for costs 
having been filed, the défendants, before answer, now move upon affi- 
davits for an order requiring the plaintiffs to file security for costs in 
the sum of $1,500 to $2,000 in each case. The défendants' affidavits 
tend to show, that the transaction was fraudulent on the plaintiffs' 
part, but they do not show any item of taxable costs or disburse- 
ments yet incurred by them in either case, nor any steps yet taken 
which involved any disbursements whatever. The averments in this 
regard are entirely gênerai, and in substance state only that large dis- 
bursements will be incurred in taking necessary testimony in Mexico, 
where the fées of commissioners, interpreters, and witnesses are 
alleged to be heavy. This is too gênerai and too indefinite to warrant 
or to enable the court to fix any sum to be given as extraordinary 
security; nor do I think any order of that character should be made 
until after answer put in and the détermination thereby of the pré- 
cise issues to be tried, nor except upon a statement in détail of the 
items of extraordinary disbursements which either hâve been already 
incurred, or are immediately and necessarily impending, in proceed- 
ings already taken in the causes. 

I hâve examined the papers in the Emma Mine Cases, and the 
orders made thereon by Johnson, J., in 1875, referred to by the 
defendant's counsel, and find that where he granted an order for 
$2,000 in one of thèse cases the moving affidavits specified in détail 
large disbursements already incurred sufficient to call for the order 
made, while in another of the cases specifying such détails, but not 
in excess of the bond already filed, he refused to order furthei 
V.9jno.5 — 15 
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security. If, as défendants allège, the plaintiffs are insolvent, 
(though that is denied by them,) the court ought to be only the 
more cautions not to interpose any impedimenta in the way of their 
prosecuting any légal claim they may hâve except upon clear évidence 
of its necessity to protect the défendants' rights, and then to no 
greajter estent than manifest necessity requires. The practice in 
the state courts, wbere the right to large eosts and extra allowances 
by way of costs may arise prospectively from the commencement of 
thé action, cannot apply to actions in this court, where sueh costs 
and allowances are unknown, and where large actual disbursements 
are the only ground of requiring extraordinary security. 

The plaintiffs must give the ordinary security required by the 
raies, without préjudice to the right of the défendants hereafter to 
apply for further security upon proof of disbursements necessarily 
incurred in excess of the securitv filed. 



The Cortes Co. v. Thannhauser and another, 

Chittenden and others v. The Same. 

{Circuit Court, 8. B. S ew York. November 2, 1881.) 

1. Pbocess— AcT OF 1876, { 1— Equitt Rule 13. 

A subpœna or notice, issued on the flling of a bill in equity to enjoin an 
action at law, is not regarded as an original process or proceeding within the 
meaning of section 1 of the act of March 3, 1875, nor as within the terms of 
rule 13 in equity. 

2. Bamb — Service op. 

A bill brought by a défendant to enjoin the suit at law is only ancillary to 
such suit; but the court may, in its discrétion, order Personal service of the 
subpœna on the plaintifE, if he can be found, in addition to substituted service 
on his attorney. 

L. E. Chittenden, for plaintiffs. 

S. B. Clarke and J. W. Lilienthal, for défendants. 

Blatohford, C. J. The défendants in thèse suits hâve brought two 
suits at law in this court against the Cortes Company and one suit 
at law in this court against Lucius E. Chittenden and others to re- 
cover sums of money alleged to be due. The above are suits in 
equity. The first of them is brought to restrain the prosecution of 
ail three of the suits at law, and the second to restrain the prosecu- 
tion of the suit at law against Chittenden and others. Properly in- 
terpreted, there is no prayer in either of the two bills for any relief 
except injunctions to stay the prosecution of the suits at law. The 
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ground stated for sucli relief is tliat there is, on the facts alleged in 
the bills, and which are alleged in the same terms in both bijls, an. 
équitable defence to ail of the suits at law, which, if establishèd as 
alleged, would warrant a perpétuai stay of the suits, but that such 
defence cannot be availed of in the suits at law, by reason of the 
distinction maintained in the jurisprudence of the United States be- 
tween proceedings at law and proceedings in equity, as shown by the 
ruling in Montejo v. Owen, 14 Blatchf . 324, and in the cases there cited. 

The plaintiffs, on filing the bills, and on notice to the attorney for 
the plaintiffs in the suits at law, now move for an order that service 
of the subpœna to appear and answer in thèse suits, or such other 
notices as the court shali adjudge proper, with a view to enable the 
court to proceed with thèse suits, upon said attorneys, be deemed 
sufficient and proper service upon the said plaintiffs as défendants in 
thèse suits, they being either foreigners or citizens of California and 
résidents of San Francisco, in California. 

It is a well-settled principle that a bill filed on the equity side of a 
court, to restrain or regulate a judgment or a suit at law in the same 
court, is not an original suit, but ancillary and dépendent, and sup- 
plementary merely to the original suit; and that such a bill can be 
maintained in a fédéral court without référence to the citizenship or 
the résidence of the parties. Logan v. Patrick, 5 Cranch, 288 ; Dunn v. 
C'iarke, 8 Pet. 1 ; Cla/rke v. Mathewson, 12 Pet. 164 ; Freeman v. Howe, 
24 How. 450, 460. On this principle the equity suit, not being an 
original suit, the process or notice issued on its being brought, to 
advise the plaintif! in the suit at law that it has been brought, is not 
regarded as original process or as an original proceeding. Such 
plaintiff is in court, voluntarily, for the purpose of prosecuting his 
suit at law and obtaining a judgment, and thereby makes himself 
subject to any control the court may find it équitable to exercise over 
his suit at law and over the matters involved in it, to the extent of 
perpetually staying its prosecution, if, on équitable considérations, 
that ought to be done. AU that is requisite is that the plaintiff in 
the suit at law should hâve notice from the court of the institution 
of the proceeding in equity. If he will not défend against it, after 
receiving such notice, he will bave to submit to the stay of his suit 
at law, if, after an ex parte hearing, the court shall deem such stay 
proper. He is in court, for the purposes of the action of the court on 
the subject-matter of the proceeding in equity, by having become the 
plaintiff in the suit at law. He is represented, for the purpose of 
giving notice to him of the institution of such proceedings, by his 
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chosen attorney in tlie suit at law. This is a necessity. Hia rési- 
dence may be unknown, or, if known, remote. His attorney is pre- 
snmed to know how and where to communicate with him. Therefore 
it is proper to give such notice to the attorney, and it is the duty of 
the attorney to bring such notice to the attention of his client. If he 
does not, or until he does, it is proper that the client should submit 
to any stay the court may direct of further proceedings in the suit at 
law; reasonable time being given for the communication of such 
notice to the client that he may discontinue the suit at law or défend 
the suit in equity, or put the matter into the hands of other eounsel, 
or hâve a fair opportunity to take such other course as shall be 
deemed advisable. It may be proper to cause an additional and 
direct notice to be served on the plaintiff in the suit a.t law personally, 
if that is feasible. 

It is provided by section 1 of the act of March 3, 1875, (18 St. at 
Large, 470,) that no civil suit shâll be brought before a circuit court 
or a district court "against any person, by any original process or 
proceeding, in any other district than that whereof he is an inhab- 
itant, or in which he shall be found at the time of serving such pro- 
cess or commencing such proceeding, " except as provided in section 
8 of the same act, which provides for bringing in absent défendants 
in suits to enforce or remove liens on property within the district. 
Substantially the same provision as to "original process" was con- 
tained in section 11 of the act of September 24, 1879, (1 St. at Large, 
79,) and was re-enaeted in section 739 of the Eevised Statutes. A. 
subpœna or notice issued on the filing of such a bill as those in the 
présent suits has never been regarded, in the courts of the United 
States, as an original process or proceeding, a,nd has been allowed to 
be served on the attorney for the plaintiff in the suit at law, and even 
to be served on such plaintiff out of the district. Logan v. Patrick, 
5 Cranch, 288; Read y. Consequa, 4 Wash. 174; Ward v. Seabry, 
Id. 426; Dunlap v. Stetson, 4 Mason, 349, 360; Dunn v. Clarke, 8 
Pet. 1,3; Bâtes v. Delavan, 5 Paige, 299; Doe v. Johnston, 2 McL. 
323, 325; Sawyer v. GUI, 3 Woodb. & M. 97; Segee v. Thomas, 3 
Blatehf. 11, 16; Kamm v. Stark, 1 Sawy. 547, 550; Loivenstein v. 
Glidewell, 5 Dill. 325. 

It is further objected that the suprême court, by rule 13 in equity, 
has provided that "the service of ail subpœnas shall be by a delivery 
of a copy thereof, by the officer serving the same, to the défendant 
personally, or by leaving a copy thereof at the dwelling-house or 
usual place of abode of each défendant, with some adult person who 
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is a member or résident in the f amily. " The practical construction 
of this rule bas always been net to extend it to subpœnas on bills 
such as those in the présent cases. The practice before referred to 
bas existed while rule 13 has been in force, and has never been un- 
derstood to be affected by that rule. 

An order for substituted service on the attorneys will be made, 
and, in addition, it will be ordered that a copy of the subpœna be 
served on the parties personally, if they can be found, -wherever they 
may be. 



Holmes, Adm'r, etc., îj. Obegon & California E. Co. 

{Circuit Court, D. Oregon, October 20, 1881.) 

1. JUJXÎMHINTS— ttoLliATEKAL AtTACK. 

The gênerai rule, in the language of the court, is that a question of fact once 
determined and adjudged, by a court having authority to make the inquiry and 
adjudication, is conclusively determined, ualess the judgment is set aaide on 
appeal to some higher court, or upon some direct proceeding within the recog- 
nized rules of law to annul it. Hence, where the statuts of the state provided 
that the administration of the estate of an intestate shall be granted by the 
county court when the intestate, " at or immediately before his death, was an 
inhabitant of the county," etc., the décision of the court on the question of 
inhabitancy, properly presented for its adjudication, is not open to examinatiou 
in a subséquent proceeding in a fédéral court. 

Sidney Dell, for libellant. 

Dolph, Bronaugh, Dolph, and Simon, for défendants. 

Sawyeb,C. J. On pétition for rehearing. This is an appeal from 
a decree of the district court, in a suit to recover the sum of $4,900, 
under section 367 of the Oregon Civil Code, on account of the death 
of William A. Perkins, which occurred on November 16, 1878, and 
which is alleged to hâve been caused by the négligence of the défend- 
ant while transporting said Perkins acrosa the Wallamet river, at 
Portland, on its steam-ferry. 

On the day named the deceased, then in his twenty-second year, in company 
with his mother, Mary A. Eiggs, left Salem, Oregon, for Portland, in the same 
state, intending to take the steamer at the latter place for California. In 
crossing the Wallamet river, on defendant's ferry, while landing at Portland, 
in Multnomah county, he fell overboard and was drowned. Soon after, said 
Mary A. Eiggs, mother of the deceased, who was the next of kin and one of 
his heirs at law, and entitled to letters of administration under the laws of 
Oregon, (Or. Code, § 1053,) flled a verified pétition In the county court of 
Multnomah county, in which she styled herself Mary A. Riggs, of the city of 
Poitland, and alleged that William A. Perkins died on îfovember 16, 1878, in 
eaid Multnomah county and state of Oregon; "that deceased was, at or im- 
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mediately before his death, an inliabitant of said county ;" tliafc he lef t as assets 
the claim now sued upon, and no other property; that he left no cieditors 
and no will; that she herself, the mother of said deeeased, "residing in said 
city of Portland," two minor half-sisters, who " réside with your petitioner in 
said city," and a minor brother, residing in Cambridge, Vermoiit, wore the 
only next of kin and heirs at law of the said intestate. The pétition allèges 
ail other jurisdictional and necessary facts and in said pétition petitioner 
expressly renouneed her right to administer upon the estate of deeeased, and 
prayed the court to grant letters of administration to II. W. Davis, whom she 
alleged to be a fit and compétent person to administer upon said estate. Act- 
ing upon said pétition, the county court of Multnomah county, at a regular 
term of said court, on December 16, 1878, in an order made and entered in 
the records, in which it was recited that it was " proved by the oath of the 
petitioner, Eiggs, that the said William A. Perkins died on or about the six- 
teenth day of November, 1878, intestate, in the county of Multnomah and 
state of Oregon, being, at or immediately before his death, an inhabitant of 
said county," etc., oïdered that letters of administration on the estate of said 
intestate be issued to H. W. Davis; and letters were accordingly issued, 
and said Davis qualified and entered upon his duties as such administrator — 
the proceedings being ail in due form and regular upon thpir face. The said 
order and appointment are still unrevoked and in full force. Afterwards, on 
January 2, 1879, said Davis, as such administrator, brought an action at law 
against the défendant in the circuit court of Oregon, under section 637 of the 
Code of Oregon, for the identical cause of action alleged in the libel herein, in 
which issue was joined, and in which there was a trial by jury and a verdict 
in favor of the défendant, upon which verdict a final judgment was regularly 
entered on March 31. 1879. Said judgment was afterwards duly afflrmed, on 
appeal, by the suprême court of Oregon, on August 11, 1879; and it still 
remains in full force and effect. Afterwards, Sidney Dell, who had been the 
attorney of Mrs. Eiggs and said administrator, Davis, in the said prier proceed- 
ings, flled a pétition, as petitioner, in the county court of Jackson county, 
Oregon, in which it is alleged " that deeeased was, at and immediately before 
his death, an inhabitant of said county of Jackson, in said state of Oregon;" 
that the same parties mentioned in the said prier pétition were next of kin 
and heirs at law, etc. ; tliat the said cause of action was the only estate of 
deeeased ; that there were no ereditors ; that more than 40 days had elapsed 
since the death of the intestate, and neither tlie widow, next of kin, nor any 
créditer had " made application within that time to this court for letters of 
administration," and praying that Leander Holmes be appointed administra- 
tor, whereupon said Holmes was appointed such administrator on September 
17, 1879. Holmes, having qualified and received his letters, filed the libel in 
this suit for the identical cause of action brought by Davis, administrator, in 
the state court. In addition to the issue taken on the case made by the libel, 
the défendant sets up as defences — First, that libellant was never adminis- 
trator; second, the prior adjudication in the state courts. At the hearing at 
the last term, although the court intimated that its impressions were against 
the libellant upon other points, the case was in fact decided upon the first 
point named— that the libellant was never administrator. This point haa 
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been tlioroughly and ably argued and reargued, and I bave given it that care- 
ful considération whicli the importance of tlie case, and of the principlé 
involved, deserve. 

Whether the libellant is administrator dépends upon the question 
whether the appointment of Davis, whô was appointed by the oounty 
court of Multnomah county, and whose appointment, if légal, -was 
still in force, was valid; and if not, then whether the intestate 
was in fact an inhabitant .of Jackson county "at or immediately 
before bis death." As to the first point, the appointment of an 
administrator of an estate, while there is alré'My a légal adminis- 
trator, is void. The title to ail the estate having already vested in 
thé existing administrator for the purposes of administration, there 
is no estate in existence which can vest in the second appointée by 
virtue of bis appointment. There is no subject-matter upon which 
he can act. Griffith v. Frazier, 8 Cranch, 9 ; Kane v. Paul, 14 Pet. 
33 ; Haynes v. Meeks, 20 Cal. 288 ; Hamilton's Estate, 34 Cal. 464. 

Was Davis, then, administrator at the time of libellant's appoint- 
ment ? The only ground of iuvalidity in the appointment of Davis, 
alleged and relied on by libellant, is that Perkins, "at or immediately 
before bis death," was not in fact an inhabitant of Multnomah county, 
and the county court of that county had no jurisdiction to make the 
appointment, and it is insisted that the appointmeot, for that reason, 
is absolutely void. 

The first point to be considered, then, is, is the question of inhab- 
itancy open to examination on a collatéral attack? Section 1, art. 7, 
of the constitution of Oregon, so far as it relates to county courts, is 
in the following language : "The judicial power of the court shall be 
vested in a suprême court, circuit court, and county courts, which shall 
be courts of record, having gênerai jurisdiction, to be defined, limited, 
and regulated by law in accordance with this constitution." Gen. 
Laws Or. p. 87. Thus the people of Oregon, in their fundamental 
law, bave relieved the county courts of the badge of inferiority, in the 
technical sensé of that term, and made them courts of record, — supe- 
rior courts, — and so far as the sanctity of their déterminations, and 
the faith and crédit due to their records are concerned, plaeed them 
upon a plane of equal dignity with the circuit and suprême courts. 
The gênerai jurisdiction is conferred, and the chàracter of the court 
fixed in the same section and in the same language as that which 
fixes the stattis of the other courts. The same effect muet, therefore, 
be given to their déterminations upon collatéral attack, and the same 
inviolability attributed to their records as to the records of the circuit 
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courts, or of tlie suprême court itself. This point is also settled by 
the décision of the suprême court of Oregon. Tustin v. Gaunt, 4 Or. 
306. The character and dignity of the county court having been 
thus deflned and established, section 12, of the same article of the 
constitution, provides that "the county couit shall hâve the jurisdic- 
tion pertaining to probate courts," etc., thus conferring, in gênerai 
terms, upon the county court gênerai jurisdiction over the subject- 
matter of the estâtes of deceased persons. In regulating the exercise 
of this gênerai jurisdiction thus conferred, in pursuanee of the pro- 
visions of section 1, art. 7, of the constitution before cited, the statute 
provides that the administration of the estate of an intestate shall be 
granted by the county court when the intestate, "at or immediately 
before his death, was an inhabitant of the county, in whatever place 
he may hâve died." Or. Civ. Code, §§ 1051, 1052. Section 1060 
provides, "in an application * * * for the appointment of an 
administrator, the pétition shall set forth the facts necessary to give 
the court jurisdiction." In this case, as bas been seen, the facts were 
ail properly set forth, and it was distinctly alleged in the pétition 
that the intestate was, "at or immediately before his death, an inhab- 
itant of Multnomah county. " This averment presented the issue as 
to inhabitancy to be determined, and the court did in fact détermine 
and adjudge it upon évidence under oath, and its judgment on its 
face contains the récital : "It being proved by the oath of the peti- 
tioner, Eiggs, that the said William A. Perkins died on or about the 
sixteenth day of November, 1878, intestate, in the county of Mult- 
nomah and state of Oregon, being at or immediately before his death an 
inhabitant of said county." Can this détermination be re-examined in 
a collatéral proceeding, and if found erroneous treated as a nullity, 
on the ground that the court was without jurisdiction? To résolve 
this question it rnust be determined what jurisdiction is. The 
suprême court of the United States bas repeatedly defined jurisdic- 
tion. In Orignon's Lessees v. Astor, 2 How. 338, the suprême court, 
quoting from a prier case, says : 

" The power to hear and détermine a cause is jurisdiction ; it is eoram judice 
whenever a case is presented which brings tliis power into action. I£ the 
petitioner présents such a case in his pétition that, on a demurrer, the court 
would render a judgment in his favor, it is an uridoubted case of jurisdiction. 
Whether, on an answer denying and putting in issue the allégations of the 
pétition, the petitioner makes out his case, is the exercise of jurisdiction, con- 
ferred by the filing of a pétition containing ail the requisites, and in the man- 
ner required by law. 6 Pet. 709. Any movement by a court is necessarily 
the exercise of jurisdiction ; so, to exercise any judicial power over the subject" 
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matter and the parties, the question is whether, on the case before a court, 
their action is judicial or extrajudicial, with or without authority of law, to 
render a judgment or decree upon the rights of the litigant parties. If the 
law conféra the power to render a judgment or decree, then the court has 
jurisdiction what shall be adjudged or decreed between the parties, and with 
which is tlie right of the case, is judicial action by hearing and determining it. 
12 Pet. 718 ; 3 Pet. 205. It is a case of judicial cognizance, and the proceed- 
ing is judicial. 12 Pet. 623," 

The court f urther says : 

"No other requisites to the jurisdiction of the county court are prescribed 
than the death of Grignon, the insufficiency of bis personal estate to pay his 
debts, ând a représentation thereof to the county court where he dwelt, or his 
real estate was situate, making thèse facts to appear to the court. Their 
décision was the exercise of jurisdiction, which was conferred by the représen- 
tation ; for whenever that was before the court, they must heai: and détermine 
whether it was true or not. It was a subject upon which there might be judi- 
cial action. The record of the county court shows Ihat there was a pétition 
representing some facts by the administrator, who prayed an order of sale; 
that the court took thèse facts which were alleged in the pétition into consid- 
ération and for thèse and divers other good reasons ordered that he be em- 
powered to selL" Id. 339. 

And agàin, (page 3é0 :) 

" The pétition in the présent case called for a décision of the court that the 
facts represented did ordid not appear to them to besufflciently proved. They 
decided that they did so appear, whereby their power was exercised by the 
authority of the law, and it became their duty to order the sale," etc. * * * 

" The granting the license to sell is an adjudication upon ail the facts nec- 
essary to give jurisdiction, and whether they existed or not is wholly irania- 
terial, if no appeal is taken; the rule is the same whether the law gives an 
appeal or not, — if none is given from the final decree it is conclusive upon ail 
whom it concems. The record is absolute verity, to contradict which there 
can be no averment or évidence; the court having power to make the decree, 
it can be impeached only by fraud in the party who obtains it." 

And again, quoting Chief Justice Marshall in Ex -parte Watkins, 3 
Pet. 204, 205 : 

"A judgment in its nature concludes the subject in which it is rendered, 
and pronounces the lawof the case. The judgment of a court of record, whose 
jurisdiction is final, is as conclusive on ail the world as a judgment of this 
court would be. It is as conclusive in this court as it is in other courts. It 
puis an end to ail inquiry into thefaot hy deeiding it." 

This définition of jurisdiction, and thèse views, hâve been reiter- 
ated and affirmed over and over again by the suprême court, and I 
am not aivare that they hâve ever been modified or questioned. See 
Ex parte Watkins, 3 Pet. 205; U. S. v. Arredondo, 6 Pet. 709; In re 
Bogart, 2 Sawy. 401. The doctrine and the case of Grignon's Lessees 
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is afBrmed in Florentine v. Barton, 2 Wall. 216, in which the court 
says : 

" The pétition of the administrator, setting forth that tlie personal property 
of the deeeased is insufflcient to pay such debts, and praying the court for an 
order of sale, brought the case fully wifchin the jurisdiction of the court. It 
became a case of judieial cognizance, and the proeeedinga are judicial. The 
court has power over the subject-matter and the parties." 

How did the court get jurisdiction? Not merely by the actual 
existence of the jurisdictional facts, but by their averment in the 
pétition, and — 

" The court having (by such représentation) the right to décide every ques- 
tion which coeurs in a cause, whether the décision is correct or otherwisè, its 
judgment, until reversed, is binding on every other court. Id. * * * 
This proposition will be f ound fully discussed at length, and fully decided by 
us, in QHgnon's Lessees v. Astor. Any further argument in vindicatiou of 
them would be superfluous." Id. 

Affirmed again in Comstock v. Crawford, S Wall. 403, 406. See, also, 
Caujolk V. Ferrie, 13 Wall. 465 ; McNitt v. Turner, 16 Wall. 363, 
366. In the very late case of Mohr v. Manierre, 101 U. S. 424-5, 
the suprême court, by Mr. Justice Field, citing Grignon's Lessees, 
Bays: 

« This court, however, held that no other requisites to the jurisdiction of 
the county court were prescribed by the statute than the death of the intes- 
tate, the insufflciency of his personal estate to pay liis debts, and a représenta- 
tion of the facts to the county court where he dwelt or his real estate was 
situated; that the décision of the county court upon the facts was the exer- 
cise of jurisdiction which the représentation conf erred ; and that the décision 
could not be coUaterally attacked by reason of them. The court observed in 
substance * * * that it was sufflcient to call its powers into exercise; 
that the pétition stated the fact upon the existence of which the law author- 
ized this sale; that the granting of the licerise was an adjudication that such 
facts existed," etc. 

And again : 

"The statute declared that upon the existence of certain facts the sale of 
the lunatic's estate niight be niade, and when tliese appeared in the pétition 
of the guardian, the court had jurisdiction to act, so far as his rights were 
cohoerned, as fully as if the statute has so declared in terms, whatever may 
be the efEect of its proceedings upon the interests of parties not properly 
brought before the court." Id. 426. 

Thus, in that case, the principle so often repeated is again recog- 
nized and asserted, that when the jurisdictional facts are alleged in 
the pétition, the court has jurisdiction to act upon them; that the 
détermination of the truth or falsity of those facts is judicial action, 
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in the exercise of Jurisdiction, and is conclusive when brought collat- 
erally before another court. 

Try the case under considération by the tests thus repeatedly laid 
down, and reasserted and reaffirmed over and over again by the 
suprême court for a period of more than 50 years. Did not the 
"petitioner présent such a case in her pétition that on demurrer 
the court would render judgment in her favor?" There can be but 
one answer to this question. Then, says the suprême court "it was 
an undoubted case of jurisdiction." Was the court required to act 
upon the pétition? Then, "any movement of the court" in acting 
upon it was "the exercise of jurisdiction." The law, as we hâve 
seen, required a pétition stating the jurisdictiènal facts to be pre- 
sented to the court, and required the court to act upon it. The 
proper représentation of the fact of inhabitancy in the pétition is 
strictly jurisdictional ; the actual existence of the fact, jurisdictional 
only svh modo. The détermination of the truth of the représentation 
dépends upon évidence and the exercise of jurisdiction. See Haggart 
V. Morgan, 5 N. Y. 429. The pétition filed in this case represented 
ail the jurisdictional facts. 

"The décision upon it," says the suprême court, was the exercise 
of jurisdiction which was conferred by the représentation ;" for " when- 
ever that was before the court they must détermine whether it was 
true or not." "It was a subject upon which there might be judicial 
action." The détermination and granting letters — 

"Is an adjudication upon ail the facts necessary to give jurisdiction, and 
whether they existed or not is whoUy immaterial if no appeal is taken. The 
rule is the same, whether the law gives an appeal or not. If none is given 
from the final decree it is conclusive on ail whom it may concem. The rec- 
ord is absolute verity, to contradict which there can be no avéraient or évi- 
dence; the court having power to make the decree, it can be impeached only 
by fraud in the party who obtained it." 2 How. 340. 

The court eertainly had power, because it was required to do so, to 
act upon the pétition of Mrs. Eiggs, and détermine the truth of the 
matters alleged, and to make a decree to give elïect to that détermi- 
nation. Otherwise, to what end is it to consider the pétition at ail ? 
And in the language of Chief Justice Marshall, "the judgment in its 
nature eoncludes the subject on which it is rendered, and. pronounces 
the law of the case. The judgment of a court of record, whose juris- 
diction is final, is as conclusive on ail the world as the judgment of 
this court would be. * * * It puts an end to ail inquiry into the 
fact by deciding it." Those are the conditions found in this case, 
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and such mnst be the resuit unless thé law, as it has been recognized 
and enforced in the suprême court of the United States for more than 
half a century, ia to be abrogated. The court certainly was author- 
ized to adjudge and decree whether, upon the pétition and proofs, 
Perkins -was or was not an inhabitant of Multnomah county at or 
immediately preceding his death. It was required by the statute to 
détermine that question. No court in the state could act at ail in 
such a case without making this inquiry. No court could know how 
the actual fact was by intuition, or take judicial notice of it. There 
must be proper allégations and proof, which the court must con- 
sider; and the inquiry must, in the nature of things, rest on anté- 
cédent authority. That authority is jurisdiction, and the inquiry 
judicial action within the jurisdiction. The correct détermination of 
the fact dépends upon the truthfulness of the évidence and correct 
déductions from it ; and in both particulars there is liability to error. 
It seldom happens that disputed f acts can be determined with abso- 
lute certainty. The évidence upon différent trials of the same issues 
of fact may be entirely différent, and not only justify but absolutely 
require différent déterminations and différent adjudications. Différ- 
ent minds may make différent déductions from the same évidence, 
where there is room for doubt. But the peace and interests of 
Society require that there should be an end to litigation. Hence the 
rule, as important to the well-being of society as any known to the 
law, that a question of fact once determined and adjudged by a court 
having authority to make the inquiry and adjudication, is conclusively 
determined unless the judgment is set aside on appeal to some higher 
court, or upon some direct proceeding within the recognized rules of 
law to annul it. In this case, in my judgment, the county court of 
Multnomah county had jurisdiction upon the pétition filed and évi- 
dence, to inquire into, détermine, and adjudge the fact of inhabitancy 
of Perkins at or immediately before his death ; and having made the 
inquiry, and determined and adjudged the fact, the judgment is "con- 
clusive on ail the world," and "puts an end to the inquiry concerning 
the fact by deciding it." The pétition for the appointment of an 
administrator, and the proceedings thereon, are in the nature of pro- 
ceedings in rem. "AU the world was a party" to the proceedings, and 
consequently ail the world is estopped by the adjudication thereon. 
Grignon's Lessees, 2 How. 338. 

The broad principle urged by libellant's counsel, thàt the question 
of Perkins' inhabitancy is strictly jurisdictional, and that ail jurisdic' 
tional facts, notwithstanding they hâve been heard and determined 
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on proper allégations and évidence in the courts called upon to act 
in the matter, are still open to inquiry coUaterally in the same or 
other courts, would render the adjudications of nearly ail private cases 
in the national courts inconclusive and open to collatéral attaok. 
The national courts, while technically courts of record and superior 
courts, are yet courts of limited jurisdiction. This has been often so 
determined by the suprême court, and it is only necessary to read 
the constitution and statutes conferring jurisdiction to perceive it. 
In private cases the jurisdiction usually dépends either upon the cit- 
izenship of the parties, or whether the case arises under the constitu- 
tion and laws of the United States. In the former case the jurisdic- 
tional fact of citizenship must be alleged, and, if denied, proved. IH 
the latter case tbere is often a différence of opinion , as to .whether 
the case arises under . the constitution or laws of the United States. 
Are the questions of citizenship, and whether the case is one arising 
under the constitution and laws of the United States, — 'the jurisdic- 
tional facts, — when once adjudicated upon proper allégations and 
proofs, to be ever after open to examination and repeated re-exami- 
nations, at the pleasure of the parties, whenever they are brough>t col- 
laterally before the same or other courts? They certainly, are, df tbe 
libellant's proposition can be maintained, for they are jurisdictional 
facts in the same sensé and precisely of the same kind of jurisdic- 
tional facts as the inhabitancy of Perkins. Citizenship, as a juris- 
dictional fact, is precisely similar to inhabitancy. They are estab- 
lished when controverted by similar évidence, and one is as easily 
proved as the other. To give the national courts jurisdiction, on the 
ground of citizenship, the opposing parties must be eithet citizens of 
différent states, or one must be a citizen and the other an alien. 
Unless this condition exists the court has no jurisdiction, and the 
court in which the case is brought must necessarily détermine for 
itself whether the jurisdictional fact exists or net. When this juris- 
dictional fact is alleged in the pleadings, established to the satisfac- 
tion of the court, and determined by it, its adjudication upon the fact 
is conclusive; and it has been so distinctly decided and settled by 
the suprême court of the United States in Erwin v. Lowry, 7 How. 
180. I am not aware that the proposition has ever since been ques- 
tiOned. The suprême court has gone so far as to hold that in judg- 
ments of the circuit courts, being courts of record, this question cau- 
not be coUaterally raised upon a record which does not even aver the 
jurisdictional facts. McCormick v, Sullivant, 10 Wheat. 199 ; Ken- 
nedy V. Bank of Georgia, 8 How. 611, 612^ See, also, Skillern's JEJx'r, 
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V. May's ExW, 6 Cranch, 267 ; Washington Bridge Co. v. Stewart, 3 
How. 424, It is also settled that the averment of eitizenship can 
only be traversed by a plea in abatement to the jurisdiction. If not 
BO controverted, it is dôemed conclusively established. tSmith v. Ker- 
nochen, 7 How. 216; Jones v. League, 18 How. 81; De Sorby v. Nich- 
olson, 3 Wall. 423; Evans v. Gee, 11 Pet. 83; Wickliffe v. Owings, 
17 How. 48 ; P. W. â B. R. Go. v. Quigley, 21 How. 214. Thus, 
unlesB a spécial plea to the jurisdiction putting in issue the alléga- 
tion of the jurisdictional fact of eitizenship is interposed, the juris- 
dictional fact is conclusively admitted on the record, whether it exists 
or not; and there can be no doubt that the adjudication upon that 
fact would be conclusive in ail other courts in a collatéral proceeding. 
The place of the commission of ail crimes is a jurisdictional fact 
which must be alleged in the indictment. The ofifence must be com- 
raitted within the territorial jurisdiction of the court, or it cannot 
take cognizance of it. Section 22 of the Oregon Criminal Code (Gen. 
Laws, 343) provides that, with certain specifîed exceptions, "ail 
criminal actions must be commenced and tried in the county where 
the crime was committed." The fact that the crime was committed 
■within the county for which the court is held, is, then, a jurisdictional 
fact in the same sensé as inhabitancy in the case of an intestate, 
except that the language in référence to crime as a jurisdictional fact 
is of a more mandatory character in form of expression. The indict- 
ment must allège this jurisdictional fact, and, if it is controverted, it 
must be proved. Will it be said, when this fact is alleged in an 
indictment, and proved to the satisfaction of the court and jury, that 
the adjudication thereon by the court is not conclusive, because it 
turns out that the offence was not in fact committed in the county, or 
at any other place within the territorial jurisdiction of the court? I 
apprehend not. Yet if there is error in the verdict on this point, the 
jurisdictional fact does not exist in the same sensé that it is non-ex- 
istent in the caseof the inhabitancy of an intestate at orimmediately 
before his death, when there has been an erroneous détermination of 
the fact upon proper allégations and proof . In both cases the court 
was authorized and required, upon the pleadings and proof s, to inquire 
into and détermine that fact. If the détermination is conclusive in 
thé one case it must be in the other. Suppose four or more counties 
corner together, as they well may, and a murder is committed at or 
near the common point in a state where the indictment must be 
fonnd and tried in the county where the crime was committed, the 
évidence being eonflicting as to the county in which the offence was 
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in fact eommitted, and the party charged is tried, found and adjudged 
guilty upon an indictment isontaining proper allégations of the juris- 
dictional facts, aûd hanged,are the judge and jury Who tried the case, 
and the sheriff who exeouted the convicted prisoner,— I will not say 
murderers, — but guilty of taking the life of a citizen upon a proceed^ 
ing absolutely void, and without the authority of law ? Or, suppose 
the party charged is indicted and tried in the wrong county, and 
acquitted upon the sole ground that the homicide was eommitted in 
self-defence, can he be again indicted for the same offence in each of 
the four or more other counties, and acquitted on the same ground, 
until the last, which is in fact the proper county, and there convicted 
and hanged? Such might be the resuit if the jurisdictional fact is 
not conclusively determined in the first case, and the judgment 
therein is void for want of jurisdiction. Gn a second indictment in 
another county, the plea of former acquittai would not avail if thé 
court had no jurisdiction to try the case. If the judgment is void for 
one purpose on that ground, it must be void for ail. The party 
charged would not be twice in jeopardy,ifor he cannot be in légal 
jeopardy when the court bas no jurisdiction to âct in the case, and ita 
action is a nuUity. Void things are as no things. A conviction on 
an insufficient indictment is not a bar to a second indictment, because 
on an insufficient indictment the party is not in jeopardy. U. S. y. 
Gihert, 2 Sumn. 39; Whart. Crim. PL & Fr. (8th Ed.) § 507. Sd', 
also, there is no jeopardy when the jury is discharged without ren- 
dering a verdict for sufficient cause» as death or insanity of a juror, 
or where it is impossible for the jury to agrée. U. S. v. Ferez, 9 
Wheat. 579; U. S. v. Haskell, é Wash. 410. In the Vaux Case, 2 
Coke, Eep. 388, the court held — 

" That the reason of autrefois acquit was because where the maxim of the 
common law is that the life of a man shall not be twice put in jeopardy for 
one and the same offence, [and that is the reason and cause why autrefois 
acquitted or convicted of the same offence is a good plea,] yet it is intended of 
a lawful acquittai or conviction, for if the conviction or acquittai is not law- 
ful his life was never in jeopardy. 2 Sumn. 41. If it is not lawful to convict 
a man on an insufficient indictment, and for that reason the party so convicted 
is not in jeopardy, it is certainly not lawful to convict him by a court that has 
no jurisdiction to try the case, and whose judgment oan be set aside as col- 
laterally void; and a conviction by such a court cannot put the person in 
jeopardy. The close of the term of the court, under the statute, pending a 
trial, also justifies a discharge of a jury, and the party is not. in jeopardy, 
because a continuance of the trial after thé close of the term would be unlaw- 
ful. The court has no authority to proceed. Its judgment woùld be unlaw- 
ful, and the party not put in jeopardy. Whart. Crim. PI. &'^ï. g 513. A for- 
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tiori a judgment of a court without jurisdiction would be void, and there 
would be no jeopardy. Eepeated indictments and trials in différent counties, 
under the circumstances I hâve suggeated, would be absolutely monstrous; 
yet évidence may be had at one time tbat cannot be got at anotlier. The 
proofa may be entirely différent on différent trials, and the verdict on each 
trial justifled by the évidence on that trial, though the verdicts on the several 
trials may be différent. There can be but one safe and logical rule on tliis 
point applicable to the class of jurisdictional facts referred to, and that is, where 
the pétition, complaint, bill, orindictment allèges the jurisdictional facts, and 
the court is authorized and required, upon the allégations and proofs, or 
admissions of thé pleadings, to détermine the truth of the allégations, it bas 
power to give effect to its détermination by its judgment or decree, and, hav- 
ing power to thus détermine, àdjudge, and decree, its adjudication is conclu- 
sive." 

This very case présents a striking illustration of the neoessity of 
the rule making similar déterminations conclusive. On the death of 
Perkins, his mother, who waa next of kin and one of his heirs at law, 
and the one to whom the law, gave the first right to administer, filed 
her pétition in the cclunty court of Multnomah county, alleging that 
deceased was an inhabitant of Multnomah county at or immediately 
before his death, and the court, upon the pétition and satisfactory 
évidence, so adjudged, and upon her request issued letters of admin- 
istration to Davis. Davis immediately brought an action in the 
state court for the cause of action set up in the libel, and there was 
a jury trial» verdict, and judgment against him, which judgment was 
affirmed on appeal by the suprême court. 

, ; A stranger, then, acting upon the theory that the proceedings in 
Multnomah county are void for want of jurisdiction, on the ground 
that Perkins was not an inhabitant of that county at or immediately 
before his death, but a résident of Jackson county, filed a pétition in 
the county court of the latter county alleging the jurisdictional facts, 
and thereupon the county court of that county issued letters of 
administration to libellant, who commenced this suit. The pétition 
in the latter case does not allège that no letters of administration 
had been issued, but only that "no application has been filed in this 
court, "^ — the county court of Jackson county, — leaving it to be in- 
ferred that administration may hâve been had elsewhere. Upon the 
trial of this case in the court below, the district judge was of the 
opinion that Perkins, at or immediately before his death, .was not in 
fact an inhabitant of either Multnomah or Jackson county, but of 
Marion county. I hâve read the évidence, and I am strongly inclined 
to think that deceased was not an inhabitant of Jackson county at or 
immediately before his death ; but I do not décide that point, for the 
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reason that the case was submitted on the question of the conclusive- 
ness of the proceedings in Multnomah county, and the question of 
inhabitancy was not argued, and it is not necessary to détermine the 
faet on this pétition for rehearing. I merely refer to the point for 
the purpose of illustration. If I should hold the proceedings in ques- 
tion inconclusive, and then, as 1 probably should, also iind that Per- 
kins was not an inhabitant of Jackson county at the time required, 
and décide the case against libellant on that ground, then some other 
étranger, moved by the parties in interest, might file a pétition in the 
county court of Douglas county, where the défendant stopped a 
month after he left Jackson county, procure the appointment of an- 
other administrator, and go through with a third suit to the suprême 
court, and upon failure therein, on the same grounds, repeat the 
proeess in Marion county. Sucb répétitions of the litigation in the 
forums chosen by the parties in interest would, in my judgment, be 
to the last degreé vexations, and a law permitting it intolérable. The 
cases already cited from the suprême court, as I think, establish the 
principle that controls the décision of this case. But there are also 
numerous cases in the state courts to the same effect, and some of 
them détermine the exact point. The précise point was presented 
and decided in favor of the conclusiveness of the judgment appoint- 
ing an administrator by the suprême court of California in Irwin v. 
Scriber, 18 Cal. 500, and that case has been frequently affirmed in 
that state. Rogers v. King, 22 Cal. 72; Warfield's Will, 22 Cal. 51. 

in Lucas v. Todd, 28 Cal. 185, 186, the court says: "The î>etition 
of the plaintiff for letters of administration de bonis non states ail the 
jurisdictional facts and gave the court jurisdiction of the case." 

The rule with référence to other jurisdictional facts is definitely 
stated by Chief Justice Field, now a justice of the suprême court of 
the United States, in Haynes v. Meeks, 20 Cal. 313. After stating 
that a proceeding to sell land by an administrator is a distinct and 
independent proceeding in the nature of an action, of which the filing 
of the pétition is the commencement and the order of sale the judg- 
ment, citing Sprigg's Case, 20 Cal. 121, he proceeds: 

" We must, then, examine the pétition to ascertain whether a case Is pre- 
sented by its averments, within the statuts, upon which the court ean act. 
And the pétition must show upon its face two things: First, the insuffl- 
ciency of the personal property to pay the debts and charges against the 
estate; and, second, the necessity of the sale of the real property, or some por- 
tion thereof. Both must appear before the conrt can take jurisdiction of the 
proceeding. The truth of the averments — théir sutliciency appearing — is 
v.9,no.5— 16 
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matter which must be determined at the hearing of the pétition, and the 
judgment of the court thereon, if rendered upon légal notice, caunot be ques- 
tioned coUaterally. It may be reviewed, and, if erroneous, corrected on ap- 
peal, but not otherwise." 20 Cal. 313. 

If thèse ]urisdictional facts, once so determined on proper alléga- 
tions and proofs, cannot be afterwards queationed coUaterally, why 
should not a similar détermination of the fact of inhabitancy, alao, 
be conclusive ? The same rule bas, also, been established in many 
of the other states. See Fisherv. Bassett, 9 Leigh, 119; Andrews v. 
Avory, i Gratt. 229 ; Abbott v. Coburn, 28 Vt, 667 ; Burdett v. Silsbee, 15 
Tex. 615; Johnson v. Beazley, 65 Mo. 264; Bumsted w.Read, 31 Barb. 
664; Bolton v. Brewster, 32 Barb. 393. In Massachusetts a différent 
view was taken in Cutts v. Haskins, 9 Mass. 547, but the character 
of the court does not appear, nor does it appear that there was any 
pétition stating the jurisdictional facts. The court did pasa upon 
the fact of résidence, but it does not appear that the propriety of 
entering upon that inquiry was argued or decided, or even ques- 
tioned. The éditer of the Massachusetts Reports, in a i;ote to the 
décision, calls attention to thèse points, and questions the décision 
on the ground that when the facts are averred in the pétition, the 
détermination should be conclusive. This case was afterwards fol- 
lowed in the same state in 5 Pick. 20, and 9 Pick. 259. But the great 
weight of authority, and, to my appréhension, the entire weight of 
reason, is the other way, and in favor of conclusiveness of the 
adjudication. 

I should not hâve deemed it necessary to enter so f uUy into the 
discussion of the question, or to quote so largely f rom the authorities, 
had it not been for the case of Thompson v. Whitman, 18 "Wall. 460, 
which libellant's counsel bas cited, and pressed in the argument and 
pétition for rehearing with unusual earnestness and zeal, as well as 
manifest confidence and sincerity, as being directly in point and con- 
troUing in this caae. Did I suppose the suprême court intended 
in that décision to coyer this^ case, I certainly should yield to 
its superior authority; but I cannot, after a full considération of the 
case, satisfy myself that the suprême court designed the décision to 
be so far-reaching in its effects. It must be admitted that there is 
gênerai language used in the opinion, which, considered by itself, 
lends some countenance to the view maintained by counsel. But if 
he is correct in the rule assumed to be established by that authority, 
then there is no jurisdictional fact that can be conclus! vely deter- 
mined by any court under any circumstances, and in ail the cases to 
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which I hâve referred the question of jurisdietion is opén to exami- 
nation and repeated re-examination, coUaterally, as often as the 
record is presented, there could be no conclusive détermination of any 
jurisdietional fact, and, certainly, none in any of the United States 
courts, depending upon citizenship of the parties, or upon the ques- 
tions whether the case arises under the constitution and laws of the 
United States ; and no conclusive détermination of the jurisdietional 
facts alleged in an indictment for an offence, when the offence must be 
committed within the territorial jurisdietion of the court in which the 
indictment is found and tried. To give the décision the broad scope 
contended for, would be to overrule many cases deciding the principle 
upon which the conclusiveness of the adjudication rests in the same 
court, to which the court has not adverted in its décision. It can- 
not be supposed that it was the intention to overrule long-established 
prinoiples without even mentioning the cases in which they were 
elaborately discnssed and established. Besides, the doctrines of those 
cases, and the cases themselves by name, hâve been expressly re- 
affirmed since the décision in Thompson v. Whitman, and the case of 
Grignon'a Lessees was cited and approved, and the prinoiples estab- 
lished by it reaffirmed, as late as 101 U. S. 425-26. The case of 
Thompson v. Whitman did not call for a statement of principle so broad 
in its terms as some of the language used, and the language of a judi- 
cial opinion must be considered with référence to the case decided. 
There must be a line somewhere between disputable and conclusive 
adjudications of jurisdietional facts. Some, certainly, bave been 
adjudged disputable, and others indisputable. The court says, in 
the case relied on : "It must he admitted that no décision has ever 
been made on the précise point" involved in that case. 18 Wall. 
468. Then the court does not consider the "précise point" involved 
and decided in that case to be the same with any point decided in 
Grignon's Lessees, and therefore it cannot be the same as the point 
stated in this language : 

" It is coram judice wbenever a case is presented which brings tliis power 
into action. If the petitioner présents such a case in his pétition that on a 
demurrer the court would render a judgment in his favor, it is an undoubted 
case o£ jurisdietion; whether on an answer denying and putting in issue the 
allégations of the pétition, the petitioner makes out a case, is the exercise of 
jurisdietion conferred by the flling a pétition containiiig ail the requisites, and 
in the maaner required by law." 

That this and the further proposition, that the adjudication upon 
such a pétition is conclusive, are points of the décision, was the 
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opinion of Mr. Justice Curtis, as is manifest from a considération of 
the head-notes to the case in his édition of the suprême court re- 
ports; for he professed to limit his head-notes to the exact points 
considered and actually decided by the court. Nor did the court con- 
sider it precisely the same aS that in Comstock v. Crawford, 3 Wall. 
403 ; or as that in the very late case of Mohr v. Manierre, 101 U. S. 
425. Nor the same point as that decided in Erwin v. Lowry, 7 How. 
180, that the jurisdictional fact of citizenship determined in the 
national courts cannot be collaterally inquired into; that the déter- 
mination of that jurisdictional fact is conclusive. The court, there- 
fore, does not intend to touch thèse cases, nor the principles estab- 
lished by them. 

Where, then, is the line of division? I apprehend it will be found 
by examining the case of Thompson v. Whit7nan,&nd the line of cases 
cited and commented on in that case, and comparing them with the 
other line of décisions cited in this décision, which were carefuily 
avoided by the court in its opinion. It will be found, on such exam- 
ination, that after a cause of action bas arisen — after the cause of 
action is complète — something must àlways be done by the court, 
through its executive or ministerial officers, or somebody else on 
behalf of the court, to give the court jurisdiction, eitber of the person, 
or, in a proceeding m rem, of the thing ; such as serving a summons 
in a cause at law, or subpœna in chancery, upon the person within 
the state, giving a notice in some prescribed place, mode, or form, or 
seizing the thing. To get jurisdiction of the person, he must not only 
be served with process, but he must be served within the territorial 
jurisdiction of the court, as within the same state. In such case 
service within the state is the jurisdictional fact to.be performed by, 
and upon the authority of, the court, through its ministerial ofScers, 
or other agencies of the court appointed by law. In some states, as 
in New York, the service may be by private parties ; but they act by 
the authority and on behalf of the court. In matters in rem there 
must be a seizure, and often some notice given to the parties in 
interest by the court in some prescribed mode. In such cases the 
seizure and notice are jurisdictional facts subséquent to, and whoUy 
independent of, the cause of action, and of ail pre-existing jurisdic- 
tional facts not depending upon the action of the court or its ap- 
pointed agencies. In Thompson v. Whitman the oiïence was com- 
plète when the vessel engaged in gathering oysters within the waters 
of New Jersey eontrary to the statutes of that state. But the cause 
of action and forfeiture being complète, it was necessary to seize the 
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vessel within the boundaries of the county over wliich the court 
had jurisdiction, to give jurisdiction to the court. The seizure within 
the county was the jurisdictional fact, and this was an act to be per- 
formed by the court, or, on its behalf, through the agencies appointed 
by law. The jurisdictional fact was an act to be performed to get 
jurisdiction of the thing, in ail respects analogous to the service of 
summons within the state in order to acquire jurisdiction of the per- 
son, or the levy of an attachaient upon the property in an attach- 
ment suit in order to get jurisdiction of the property. And this is 
the class of cases cited as authorities and commented on by the court 
in Thompson v. Whitman ; and those acts to be performed by or on 
behalf of the court, in order to acquire jurisdiction of the person or 
thing, the class of jurisdictional faots that may be questioned collat- 
erally under this authority and those cited, even though the court 
must bave passed upon those facts. Webster v. Reid, 11 How. 456 
D'Arcy v. Ketchum, 11 How. 172; Harris v. Hardeman, 14 How. 334 
Knowles v. Gas-light Go. 19 Wall. 61 ; Pennoyer v. Ne,ff, 95 U. S. 714 
and Thompson v. Whitman, are fair examples of this class. So, 
also, where it is only necessary to compare the record with the law, to 
see that the record shows a want of jurisdiction on its face, the 
record is not conclusive. In such cases there is no re-examination 
of issues of fact determined in the case. Such a case is Ell'wt v. 
Piersol, cited by the court. Whenever the court undertakes to acquire 
jurisdiction over parties or things, through the aets of officers or other 
lawfuUy-appointed agencies, performed by its authority or on its 
behalf, it must see that the proper acts bave been duly performed; 
and whether they hâve been performed or not, under the décision 
referred to, may be inquired into collateraly. 

But there is another class of cases where there is a complète cause 
of action or proceeding existing, and the parties interested présent 
ail the facts — the necessary pre-existing jurisdictional facts, as well 
as the others constituting the cause of action — by alleging them in a 
pétition, complaint, bill, or, in the case of the state, in an indictment 
or other proper pleading, and ask an adjudication upon them; and 
when the opposing party has had due notice by proper proceedings, 
to acquire jurisdiction 6î the person, the court is required to act upon 
the allégations and proofs, and détermine the facts. The action of 
the court in determining the facts in such cases, the court having 
properly performed its part to get jurisdiction of the person oi' the 
thing, is the exercise of jurisdiction; and the détermination and adju- 
dication up )n the allégations and proofs of the facts upon which tho 
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court is BO required to aet, is conclusive upon a collatéral attack, and 
I understand the authorities cited in this opinion to sustain that 
proposition, even though some of the pre-existing faets alleged are 
of a juriadictional character. If the Une thus indicated in thèse two 
classes of décisions is not the true one between disputable and 
conclusive déterminations and adjudications of jurisdictional facts 
— and there must be some Une — then I confess I am not able to say 
where it should be drawn, and I shall leave it to the suprême court, 
when a proper occasion arises, to definitely and sharply locate it. If 
the line between inconclusive and conclusive adjudications of juris- 
dictional facts is to be further advanced in the direction of the 
latter, I shall leave it to that tribunal to make the advance. I cer- 
tainly shall not be the one to take the first step. If, however, the 
suprême court should make the advance, I shall obediently follow, 
but I fear with "unequal," — non passibus cequia, — certainly with re- 
Inctant steps. In my judgment the community ought to be entitled to 
rely with some confidence upon the solemn adjudications of the 
superior courts of the country, and I, for one, am unwilling to take the 
lead in judicial action that must, in the nature of things, largely ex- 
aggerate that very gênerai lack of confidence in the sanctity, inviola- 
bility, and validity of the judicial records of even our superior courts, 
which it is notorious now so widely prevails, largely depreciating the 
value of ail titles to property resting upon judicial sales and proceed- 
ings, at least on this side of the continent. 

Counsel cites section Î66, clause 16, of the Oregon Civil Gode, 
relating to disputable presumptions, as controUing the case. The 
only observation I bave to make upon that provision of the statute 
is that this is not a case of presumption, but of an actual adjudica- 
tion of a fact upon proper allégations and proofs — a case of res adju- 
dicata. 

I regret that there is no appeal, as the point involved is one that 
ought to be authoritatively determined, and the question forever set 
at rest. But the statute expressly limits the recovery in such cases 
to $5,000, and that sum is, therefore, the utmost amount that can 
be in contre versy. Or. Civ. Code, § 367. 

Upon the views expressed, the pétition for rebearing must be 
denied, and it is so ordered. 
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FoRaYTH and another v. Van WiNKiiB and others. 
{Circuit Court, D. Indiana. November 26, 1881.) 

L Ejectmbnt — New ob Second Tbial as a Matteb op Right undee thb 
Statb Civil Code. 

In proceedings to recover possession of real property under the Civil Code of 
Indiana, no one not concluded by the judgment is entitled, under the Code, 
(section 601,) to hâve the judgment vacated, and a new trial granted as matter 
of right, upon payment of costs, etc. Such right ia limited to the party against 
•whom the judgment is entered, his heirs, assigns, or représentatives. 

2. PuEADiNGs— Lapsus Calami— JudgmbnT — Test of — Recokd. 

Where an amended complaint is flled, before answer, against a single défend- 
ant in substitution of a complaint originally flled against several défendants, 
upon which amended complaint trial and judgment are had, the mère mis- 
taken or careless use of the plural "défendants" in the subséquent pleadings, 
^nd in the judgment for costs, does not conclude any one save the single dé- 
fendant to the amended complaint. The judgment is to be tested by the 
whole record. 

McDonald é Butler, for plaintiffs. 

C. P. Jaeobs, for défendants. 

Gresham, D. J. The plaintiffs, Caroline M. Forsyth and Jacob 
Forsyth, her husband, commenced their action of ejectment in thia 
court on the twenty-fifth of July, 1874, against Sylvaas P. Van 
Winkle, Eichard Bobinson, Charles Kose, James Lanagan, and John 
A. Smale, to recover possession of a large amount of real estate in 
Lake county, Indiana. Process was duly served on ail the de- 
fendants. 

On the seventeenth of December, and before appearance to the action, the 
plaintiffs flled, against the défendant Smale only, a separate complaint, em- 
bracing part of the lands described In the original complaint, and at the same 
time flled a separate complaint against the défendant Rose, embracing another 
part of the lands described in the original complaint. After thèse separate 
complaints were flled, — on the twentieth of January, 1875, — no answers having 
yet been flled to any of the complaints, the court ordered "that the said 
complaint against Smale stand as the complaint in this action, and that the 
complaint against Rose be docketed as a distinct and separate action," which 
was done. 

To this complaint Smale flled a demurrer, which was overruled. On the 
thirtieth of June, 1876, it appears from the record that the "défendants" 
were ruled to answer. On the fourteenth of STovember, Smale answeied tlie 
amended and separate complaint against him, and the gênerai déniai was 
flled for the défendants. The case was then put at issue on the spécial aîiswer 
of Smale by a reply in gênerai déniai. The cause was heard before the court 
on stipulation of counsel, and the record shows that on the sixth of June, 
1879, judgment was rendered for the plaintiffs against John A. Smale for the 
recovery of the land described in the amended complaint, and against ail ti.e 
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défendants for costs. On the seventeenth of Mardi, 1880, on motion filed the 
day previous, an order was entered vacating the judgment, and granting a new 
trial under.the statute as of right, the costs havingbeenpaid, and thedeath of 
défendant Smale was suggested. On the seventeeth of May, 1881, the plaintiffs 
entered a spécial appearance by counsel who had not lieretofore appeared in the 
case, and moved the court to set aside the order vacating the judgment and 
granting the new trial, among other reasons because— 

(1) The motion for a new trial was not made by John A.SinaIé,nor by 
his heirs, assigns, or représentatives, he being the only défendant against 
whom a judgment of ejectment was rendered, and that Smale had died between 
June 6, 1879, and March 16, 1880, to-wit, in September, 1879; (2) that the 
motion for a new trial does not disclose that any judgment in ejectment had 
been rendered. 

It is urged, in opposition to the motion by counsel now for the first 
time appearing for défendants, that Smale's co-defendants occupy 
such a relation to the issue which was tried by the court as to be 
affected by the judgment, and that, therefore, they are within the let- 
ter and spirit of the statute, which allows the unsuccessful party a 
new trial as matter of right ; that the application for a new trial waa 
made for the benefit of Smale's heirs as well as his co-defendants ; 
that the statute is remédiai and should be liberally eonstrued; and 
that the motion to vacate cornes too late. 

Section 601 of the Code provides — 

That the court rendering the judgment, at any time within one year thereafter, 
upon the application of the party against whom the judgment is rendered, his 
heirs or assigns or représentatives, and upon the payment of al) costs, and of 
the damages if the court so direct, shall vacate tlie judgment and grant a new 
trial. 

Section 602 provides — 
That if the application for a new trial is made af ter the close of the term at 
which the judgment is rendered, the party obtaining the new trial siiail give the 
opposite party 10 days' notice thereof before the term at which tlie action 
stands for trial. 

After ail the défendants had been served with process, and before 
any of them had appeared to the action, the plaintiffs liled an amended 
or separate complaint, embracing only part of the lands described in 
the original complaint, against the défendant John A. Smale alone. 
Shortly after this was done the court ordered that the amended com- 
plaint should thereafter stand as the complaint in the case. The 
controversy was thus limited to one between the plaintiffs and the 
défendant Smale, so far as the lands described in the amended com- 
plaint were concemed. No issue was tendered by the amended 
complaint to any one but Smale, and no rights of his co-defendants 
in the original complaint to the land described in the amended corn- 
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plaint and the judgment in ejectment were affeeted by that judgment. 
It is true that the suit continued to be entitled as it was originally 
docketed, and the word "défendants" appears at times in the plead- 
ings and record, instead of the word "défendant," but this was, per- 
haps, a misuse of the plural ; and the -whole record sufficiently shows 
that the controversy which was submitted to the court was between 
the plaintiffs and Smale only. 

After dismissing as to Smale's co-defendants, as the plaintiffs in 
effect did by their amended complaint, — to the extent, at least, of the 
lands described in that complaint, — and taking judgment against 
Smale alone for those lands, the plaintiffs could claim nothing under 
that judgment against any one but Smale. No one being concluded 
by the judgment but Smale, it foUows that no one was entitled to a 
new trial but Smale, his heirs, assigns, or représentatives. The 
judgment in ejectment, as already stated, was limited to Smale only. 
It is only at the conclusion of the judgment that the plaintiffs are 
shown to hâve recovered costs of the "défendants."' Neither at the 
time of vacating the judgment of ejectment, nor at any subséquent 
time until to-day, bas it been made to appear that Smale died leaving 
heirs, assigns, or représentatives. 

The new trial was taken at a subséquent term, and it does not 
appear from the record, or any évidence before the court, that the 
plaintiffs bave lost their right to hâve the erroneous order granting a 
new trial vacated. 



Bbockwat, Adm'r, v. Mutual Benefit Life Ins. Co. 

[Circuit Court, W. I). Penniylcania. May, 1881.) 

1. LiFB Insurance — "Bober and Tbmpeeatb." 

The answers in the application, -wheii made the hasis of the agreeraent, are a 
material part of the contract, and, if untrue, the policy is void. But the bur- 
den of proof is on the company. The answers alleged that the applicant was 
sober and temperate, and had always been so. 

HM, that the words "sober and temperate" are to be understood in 
their ordinary sensc. They do not imply total abstinence. A moderate and 
temperate use of alcoholic stimulants ia consistent with sobriety, but if used to 
such an extent as to produce fréquent intoxication, the applicant is not sober 
and temperate. 

2. Evidence — Négative— Positive. 

Testimony of positive witnesses that they bave seen the party intnxif ated 
is not to be rejected on account of the négative testimony of others who hâve 
not. 
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3. Insukable Intebests. 

Ko one can procure valid insurance on a life uniess he has an interest in that 
life. 

4. Samb. 

A policy taken eut nominally in the name of the assured, and for his boneflt, 
but in reality aa a cover for the benefit and in the interest of one liaving no 
insurable interest, is void. 

5. Same — Ckbditoks. 

A créditer, however, lias an insurable interest in the life of his debtor, and 
may take out a policy upon the life of the latter, or the policy may be taken 
ont in the name of the debtor and assigned to the creditor. 

Hon. G. M. Harding, Asst. U. S. Dist. Atty. Wilson, and Col. Knmr, 
for plaintiff. 

Messrs. Dàlzell, Purviance é Stoner, contra. 

AcHESON, D. J., (ckarging jury.) This ia an action by Charles B. 
Brockway, administrator of Beekwith S. Brockway, deceased, for the 
use of D. P. Seybert, against the Mutual Benefit Life Insurance 
Company of New Jersey. The suit is upon a policy of insurance 
dated March 12, 1868, for the sum of $10,000, issued by the défend- 
ant Company upon the life of Beekwith S. Brockway, of Salem town- 
ship, Luzerne county, Pa. On its face, the policy would seem to 
hâve been taken out by Beekwith S. Brockway on his own account. 
It appears to be an ordinary contract of life insurance between him 
and the company. By its terms, in considération of the payment of 
the cash premium, and the annual premiums therein specified, the 
company agreed to pay the sum of $10,000 to the executors, admin- 
istrators, or assigns of Beekwith S. Brockway, within 90 days after 
due notice and proof of his death, and proof of interest by the party 
claiming the insurance money. 

The plaintiff gave in évidence : 

(1) A paper dated March 8, 1868, containing the " déclaration " of Beekwith 
S. Brockway, made upon his application for insurance, and certain printed 
questions propounded by the company, and the written answers thereto made 
by Brockway, his friend, and his physician, whieh answers are expressly made 
" the basis of the contract " between Brockway and the insurance company. 
(2) The policy of insurance issued by the Mutual Benefit Life Insurance Com- 
pany in pursuance of that application, the policy containing a receipt for 
$650, the first premium. (3) A receipt dated March 12, 1869, for $650, the 
second ytar's premium. (4) Proof of the death of Beekwith S. Brockway on 
December 4, 1869. (5) And it was admitted tliat due proofs of death and 
interest were fumished the company on December 27, 1869. 

The plaintiff thus made out a prima facie case which would entitle 
him to your verdict, in the absence of any defence shown by counter 
évidence. But the insurance company has set up several defenees. 
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antl much évidence bearing thereon bas been given. Thèse defences, 
(bo far as submitted to you,) and the évidence touching the same, 
both that on the part of the defence and that in rebuttal, deserve 
and should receive your careful and dispassionate Considération. 

The "déclaration" made by Beckwith S. Brockway on March 8, 
1868, upon the faith of which the policy in suit issued, contaius the 
following stipulation on bis part, viz. : 

" That I do not, nor will I, practice any bad or vicions habit that tends to 
the shortening of lif e. And I hereby agrée that the answer made by myself, 
my physician, and my frieud, shall be the basis of the contract between my- 
self and the said company, and if any untrue or fraudulent allégation is con- 
tained in said answer, or this déclaration, ail moneys which shall hâve been 
paid to the said company on account of the assurance to be made in consé- 
quence thereof, shall be forfeited for the beneflt of the company." 

The answers, being thus made by the parties the basis of their 
agreement, became a material part of their contract, and absolutely 
binding upon the insured ; and if any of the answers are shown to be 
untrue, the policy is void. 

The défendant (the insurance company) allèges that several of the 
answers are untrue. Hère it is proper for me to say that, as the 
défendant makes this allégation, the burden of showing that the 
answers are untrue is, of course, upon the company. The défendant 
claims that the untruth of certain of the answers bas been shown by 
the évidence submitted to you. To the answers alleged to be untrue 
I will now direct your attention. 

The tenth and eleventh questions addressed to Beckwith S. Brock- 
way relate to bis health; and he was asked whether be had had any 
of certain specified diseases or any sickness within the last 10 years. 
To the tenth question he answered: "Nothing but rheumatism, of a 
subacute type, at long intervais, and confined to the hands and finger 
joints." To the eleventh question he answered : "Eheumatism; noth- 
ing else." Upon the subject of bis health, Brockway's "friend," 
Silas E. Walton, answered : "I bave known him to bave slight attacks 
of rheumatism." And the physician, Dr. E. H. Little, answered: 
' "Has occasionally had attacks of subacute rheumatism, seldom 
requiring médical interférence, and not confining him to the bouse." 

Thèse answers are alleged to be untrue. I cannot recall any évi- 
dence which shows that Beckwith S. Brockway was ever affected with 
any of the diseases inquired of other than rheumatism. Whether, 
as affecting the risk under the policy in suit, there is any essential 
différence between rheumatism of a subacute type, and rheumatism 
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of an inflammatory type, is a question to be settled upon médical 
testimony, and I am not persuaded that we hâve sufficient évidence 
hère to solve that question. There is, perhaps, some évidence tend- 
ing to show that on one occasion this disease affected his knee joints, 
or one of them. There is also évidence that on several occasions, 
when suiîering from rheumatism, he was confined to the houae ; but 
it is by no means clear that this confinement occurred during the 
period of time covered by Dr. Little's answer. Upon the whole, I 
am not satisfied that there is sufficient évidence in the case to justify 
me in submitting to you the question, whether the answers touching 
the health of Broekway were untrue ; and I therefore instruct you to 
disregard this particular defence, and to dismiss it altogether from 
your considération. 

The seventeenth question addressed to Beckwith S. Broekway, and 
his answer thereto, are as follows: Question. "Name and résidence 
of the party's usual médical attendant, or of the médical attendant 
of his family, to be referred to for information as to his health." 
Answer. "E. H. Little, Berwick, Pennsylvania." This answer is alleged 
to be untrue. But I am of the opinion that the évidence upon this 
subject would not justify a verdict for the défendant, and I therefore 
instruct you to disregard and dismiss from your considération this 
particular defence. 

This brings us to a branch of the defence which deserves your most 
serions considération. The thirteenth question propounded to Beck- 
with S. Broekway, and his answers thereto, are in thèse words : Ques- 
tion. "Is the party [Beckwith S. Broekway] sober and temperate?" 
Answer. "Yes." Question. "Hashe alwaysbeenso?" Answer, "Yes." 

The défendant allèges that thèse answers are untrue, and a very 
large number of witnesses hâve been examined in your présence and 
hearing, and many dépositions hâve been read on the part of the 
défendant, to show the untruthfulness of thèse answers in respect to 
Brockway's sobriety and tempérance. On the other hand, the plain- 
tiff lias submitted a great deal of testimony, oral and by dépositions, 
to rebut the defendant's évidence on this point, and to sustain the 
truth of thèse answers. 

The question of fact is for your détermination: Was Beckwith S. 
Broekway, on March 8, 1868, the date of his déclaration and answers, 
a "sober and temperate man? and had he been always so?" This 
you should décide according to the weight of the évidence. You wil] 
observe that Brockway's answers had respect not only to the date 
thereof, March 8, 1868, but to his whole previoua life. "Is the party 
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sober and temperate ?" "Has he always been so ?" If either answer 
was false there can be no recovery, and there ought not to be. The 
truth of thèse answers was relied on by the Insurance company. 
Good faith required truthful answers in respect to so important a 
matter as the habits of the party applying for insurance touching the 
use of intoxicating drinks. 

The words "sober and temperate" are to be taken in their ordinary 
sensé. The language does not imply total abstinence from intoxi- 
cating liquors. The moderate, temperate use of intoxicating liquors 
is consistent with sobriety. But if a man use spirituous liquors to 
such an estent as to produce fréquent intoxication, he is not sober 
and temperate within the meaning pf'this contract of insurance. 

I hâve said that you should be governed, in respect to the matter 
imder considération, by the weight of évidence. And hère you should 
distinguish between the positive and négative évidence. If a number 
of crédible witnesses testify that they hâve frequently seen a party 
intoxicated, or visibly under the influence of strong drink, their testi- 
mony is not to be rejeoted simply because an equal number of like 
crédible witnesses testify that they never saw the party in such a 
condition. The testimony in the one case is positive, in the othcr 
négative, and the testimony of both sets of witnesses in the case sup- 
posed may be true. Many of the witnesses on the part of the plain- 
tiff say that they never saw Brockway so mueh under the influence 
of liquor that he could not attend to his ordinary business. This 
évidence, however, does not necessarily négative the immoderate use 
by him of spirituous liquors. 

Again, some of the plaintitf's witnesses testify that Brockway's 
health was not impaired by his use of intoxicating liquors. But 
whether or not his health was impaired is altogether immaterial, if, 
in fact, he was immoderate or intemperate in his indulgence in spir- 
ituous liquors. 

You are to say, upon the weight of the évidence, in view of the 
explanations and instructions I hâve given you, whether Beckwith S. 
Brockway was sober and temperate at the date of his answers, and 
had always been so. If you détermine this question against the 
plaintiff that will end the case, and your verdict will be for the défend- 
ant. But if your finding on this part of the case should be in favor 
of the plaintiff, you will then pass to the considération of another 
branch of the defence. 

It is claimed that the policy in suit is what is known as a wagering 
policy, and therefore void. It is a gênerai rule of law that no one can 
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procure valid insurance upon a life unless he has an interest in that 
life. I may insure my own life, for I hâve an interest in' it. But an 
entire étranger to me, one who bas no interest in my life as a cred- 
itor or otherwise, cannot take out a valid polioy on it. Should he 
procure such policy the law •would condemn it as a mère wager, a 
bet on my life, a gambling contract, and there could be no recovery 
thereon. This rule prevails, not in the interest of insurance compa- 
nies, not out of regard to them. The rule has its foundation in good 
morals and sound public policy. It has been well said of such wager 
polieies that, "if valid, they would not only afford facilities for a 
demoralîzing System of gaming, but furnish strong temptation to the 
party interested to bring about,. if possible, the event insured against. " 
The annals of crime furnish more than one instance where murder 
has been perpetrated by the holders of such polieies that they might 
reap the fruits of spéculative insurance upon the life of their victim. 
If an entire stranger to me were permitted to take out insurance on 
my life, bis sole interest, you must perceive, would be in my speedy 
death. The law, therefore, wisely takes from him the temptation to 
bring about the event by forbidding such contract. The evils of 
gambling in such polieies are also apparent and great, and therefore 
the law will not sanction insurance obtained for the purpose of speo- 
ulating upon the hazard of a life in which the assured has no 
interest. 

In the présent case, as I hâve heretofore said, the policy on its face 
appears to be taken out by Beckwith S. Brockway on hisown account. 
But it is claimed it was not intended to be what it purports, but that 
form was adopted as a mère cover for a wager policy in favor of Dan- 
iel F. Seybert, the use plaintiff in this case. 

It appears that Beckwith S. Brockway was a shoemaker, and there 
is évidence tending to show that he was without pecuniary means. 
When he died, on December 4, 1869, there was insurance on his life 
to the amount of 140,000, which, it is claimed, was out of ail propor- 
tion to his station in life. There is évidence tending to show that ail 
this insurance was taken by the procurement of Daniel F. Seybert, 
and for his benefit; that he (Seybert) paid ail the premiums that 
were paid; that Seybert solicited Brockway to take out the policy in 
suit, and agreed to pay him $300 for so doing; that he did pay him 
$30 in cash, and gave him his two notes for $100 each. 

The défendant claims that the évidence shows that the policy in 
Buit was taken out nominally for Brockway, but actually for Seybert, 
as a mère matter of spéculation upon the hazard of Brockway's life ; 
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that it was not a policy upon the life of Brockway taken out in good 
faith, but a mère cover for a wager policy. If you so find, there can 
be no recovery upon the policy, and your verdict must be for the 
défendant. 

A creditor, however, bas an insurable interest in the life of his 
debtor, and may take out a policy upon the life of the latter, or the 
policy may be taken out in the name of the debtor and assigned to 
the creditor. It is daimed by Seybert that this is the character of 
the transaction under investigation. He produces, and bas given in 
évidence, a note dated December 26, 1867, for $10,000, payable to him 
or his order one day after date, and purporting to be signed by Beck- 
with S. Brockway. He has also given in évidence an assignment 
dated March 30, 1868, from Brockway to him (Seybert) for $8,000 
of the policy in suit, He claims, you pereeive, to be the créditer of 
Brockway j and that he was such at the time this policy was taken out, 
and that it was procured on account of that indebtedness. If Brock- 
way was indebted to Seybert, as claimed by him, in the sum of 
$10,000, and the policy was taken out with référence to that indebt- 
edness, then it was not a wager policy, and this branch of the defence 
(if you 80 find the facts to be) would fail. Are you satisfied that 
there was such indebtedness? The note for $10,000, purporting to 
be signed by Brockway, is in évidence, but its genuineness is contro- 
verted. It is for you to détermine, under ail the évidence, whether 
or not the signature to the note is the genuine signature of Beckwith 
S. Brockway. But if you should find that it is his signature, the 
vital question still remains whether it fepresents a honafide indebted- 
ness. Did Brockway actually owe Seybert $10,000, or is this note 
but a part of the alleged confederacy between Brockway and Seybert, 
whereby the latter was to take out a merely spéculative insurance 
upon the life of the former ? 

Upon this branch of the case Seybert relies upon the note itself, 
and has given no other évidence to show the alleged indebtedness, 
or how or when it originated. Mrs. Cooper testifies that she was 
présent when the note was signed ; but she is silent as to everything 
beyond the mère fact of the signing of the note by Brockway. In 
the absence of any testimony by Mrs. Cooper as to the payment of 
any money by Seybert to Brockway, or the passing of any considér- 
ation at the time the note was executed, it is reasonable to assume 
that no considération then passed between the parties. I cannot 
recall any évidence whatever, aside from the note itself, tending to 
show the alleged indebtedness. 
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The défendant insista that, in view of Brockway's pecuniary circum- 
stances and his station in life, it is highly improbable that he could 
be honafde indebted to Seybert for so large an amount as $10,000. 
It is further urged that if any such indebtedness in fact existed, it 
was in the power of Daniel P. 8eybert, the use party plaintiff, to show 
that indebtedness, to prove the considération for which the note was 
given, and that the entire absence of such évidence raises a strong 
presumption against the honafides of the note. It is for you to say 
what weight should be given to thèse considérations, which the de- 
fendant's counsel hâve pressed upon you. 

The case, as submitted to the jury, turns upon the détermination 
of two questions of fact. The one relates to the habits of Brockway 
in respect to sobriety ; the other bas regard to the character of the 
policy in suit. 

(1) Was Beckwith S. Brockway, on March 8, 1868, " sober and temperate," 
and had he always been so? 

(2) Was the policy in suit a bonaflde risk upon the life of Brockway, or was 
it merely a spéculative transaction on the part of Seybert — a wagering policy ? 

If you find both thèse questions of fact in favor of the plaintiff, 
your verdict will be for the plaintiff. But if your flnding upon thèse 
questions of fact, or upon either of them, is against the plaintiff, your 
verdict must be for the défendant. — lins. Law J. 



Strettell V. Ballou and others. 
(Circuit Court, D. Colorado. October 15, 1881.; 

1. MiNERAIi LaNDS — ClAIM — PARTITION — CiBCUIT COUBT — JUKISDIOTION DT 

Equitt. 

The jurisdiction in equity of tho circuit court of the United States is derived 
from the constitution and laws of the United States alone. Hence, a bill for 
partition, hrought in the circuit court by the owner of an undivided interest in 
a mining claim, will he dismissed for want of jurisdiction, as the title to the 
land remains in the United States. 

M. B. Carpenter, for complainant. 

Dixon é Reed, for respondent. 

McCbary, C. J. It bas long been settled that the jurisdiction of 
the circuit courts of the United States in equity is derived from and 
defined by the constitution and laws of the United States; that it is 
the same in ail the states, and is not to be affected or varied by the 
varions statutes of the states, whereby the chancery powers and 
jurisdiction of state courts may be defined and regulated. This court 
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cannot, therefore, look to any state législation as tl^e source of its 
jurisdiction in equity. In Boyle v. Zacharie, 6 Pet. 658, Chief Jus- 
tice Marshall, speaking for the suprême court, thus stated the rule : 
"And the settled doctrine of this court is that the remédies in equity 
are to be administered, not according to the state practice, but ac- 
cording to the practice of courts of equity in the parent country, as 
contradistinguished from that of courts of law, subject, of course, to 
the provisions of the acts of congress, and to such altérations and 
rules as, in the exercise of the powers delegated in those acts, the 
courts of the United States may from time to time prescribe." And 
see, to the same effect, Robinson v. Campbell, 3 Wheat. 212; U. S. v. 
Howland, 4 Wheat. 115 ; Neves v. Scott, 13 How. 271; Noonan v. Lee, 
2 Black, 499 ; Johnson v. Roe, 1 McCrary, 162.* It folio ws, from thèse 
authorities, that, unless the jurisdiction of this court can be dérived 
from the constitution and laws of the United States alone, it does not 
exist. 

Section 913 of the Eevised Statutes of the United States déclares 
that the modes of proceeding in equity causes shail be according to 
the principles, rules, and usages which belong to courts of equity, as 
contradistinguished from courts of law ; and this language refers to 
the principles, rules, and usages by which the high court of chancery 
of England was governed at the time the judiciary act was passed. 

It is very clear that, according to the gênerai principles of equity 
jurisprudence, as administered in England at the time of the passage 
of the judiciary act, and as administered by courts of chancery in 
this country, except where a différent rule is adopted by statute, the 
holder of a mère possessory interest in land, and not having title 
there^o, cannot maintain a bill for partition. Such a bill must be 
filed by one having title to a portion of the promises sought to be par- 
titioned. Horncastle ■v.Charlesworth, 11 Simons, Ch. 314; Williams v. 
Wiggand, 53 111. 233; Ross v. Cobb, 48 111. 111. 

It is not claimed that there is any act of congress eonferring upon 
this court jurisdiction in equity of a bill for partition brought by the 
owner of an undivided interest in a mining claim where the légal 
title to the real estate remains in the United States. It follows that 
this bill must be dismissed for want of jurisdiction. If the statutes 
of the state of Colorado, relied upon by counsel for complainant, con- 
fer jurisdiction upon the courts of the state in a case of this charac- 
ter, the complainant must resort to those courts. 

*S. C. 1 Ped. Rbp. 692. 
v.9,no.5— 17 
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Bkown, Assignée, etc., v. The Jbfpebson County Nat. Bank. 
{Circuit Court, W. D. New York. June 21, 188:.> 

■" BaNKEUPTCT— IliLEGAIi PREFERENCES. 

Proof of the existence of a désire on the part of the debtor that a particular 
créditer may succeed by the usual proceedings in a suit in obtaining a préfér- 
ence over otlier creditors, so that such préférence may be maintained even as 
against proceedings in bankruptcy which may be subsequently commenced, is 
■ r insufflçient to establish that the debtor procured or sufEered his property to be 
taken on légal process with intent to prefer such creditor. 

2. Bame—Bame— Agent— Notice. 

A national bank, having reasonable cause for believing that a party whose 
paper it had discounted was insolvent, instructed a flrm of attorneys, who were 
its debtors' attorneys, though of this it was not aware, to proceed tb collect its 
debt. By the collusion of the debtors they were enabled in due course of judi- 
cial proceedings to obtain judgments and levy exécutions before the institution 
of proceedings in involuntary bankruptcy by the other creditors. Edd, that 
the knowledge of the attorneys, though unknown to their prinoipals they 
had peculiar facilities for obtaining information, so long as it was obtained 
about their employment was the knowledge of the bank, since disclosure would 
involve no breach of prof essional confidence ; and that the judgments and 
levies were void as against an assignée in bankruptcy. 

G. W. Âdams, for plaintiff. 

Levi H. Brown, for défendant. 

Blatchpobd, C. J. The district judge, in his décision in this case, 
Bays that "this is evidently a case where the bankrupts, in contem- 
plation of insolvency, desired to secure their indorsers and the 
défendant, and, through the advice of their attorneys, concluded to do 
it by means of judgments and exécutions," and that "the attorneys 
employed to bring actions and obtain judgments were the bankrupts' 
attorneys." The mère existence of a désire on the part of a debtor, 
however strong such désire, that a particular creditor may succeed 
by suit, judgment, exécution, and levy in obtaining a préférence 
over other creditors, so that such préférence may be maintained, 
even as against proceedings in bankruptcy whieh may be subse- 
quently commenced, is not sufficient to establish that the debtor pro- 
cured or suffered his property to be taken on légal process, with 
intent to prefer such creditor, if the proceedings of the creditor were 
the usual proceedings in a suit, unaided by any act of the debtor 
either by facilitating the proceedings as to time or method, or by 
obstrueting other creditors who otherwise would obtain priority. 
This doctrine was firmly established by Wilson v. City Bank, 17 Wall. 
473, and other cases which succeeded it. The absence of the inhib- 
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ited intent on the part of the debtor leaves the creditor's levy to 
stand, even though the creditor had reasonable cause to believe, when 
the property was taken, that the debtor vras insolvent, and then 
knew that a préférence was being seeured as against other creditors. 
There is nothing in Wilson v. City Bank, or in any other case, which 
sanctions the view that the mère existence of a désire on the part of 
the debtor that the creditor may secure and maintain the préférence, 
although concurrent with the not interposing any hindranoe to the 
suit and the levy, is a procuring or suffering of the levy with the 
forbidden intent. In that case the debtors were insolvent when the 
suit was brought, and the creditor then had reasonable cause to 
believe they were insolvent, and knew that they had committed an 
act of bankruptey. 

The case of Wilson v. City Bank arose under the act of March 2, 
1867, (14 St. at Large, 534, 536.) The thirty-ninth section used the 
words "procure or suffer his property to be taken on légal process, 
with intent to give a préférence," etc. The thirty-fifth section used 
the words, "with a view to give a préférence to any creditor * * * 
procures any part of his property to be * * * seized on exécu- 
tion." The court said that as both of thèse sections had the common 
purpose of making such préférences void, and both of them made the 
illegality to dépend on the intent with which the act was done by the 
bankrupt and the knowledge had by the other party of the bankrupt's 
insolvent condition, and as both of them described substantially the 
same acts of payment, transfer, or seizure of property so declared 
void, it was very strongly to be inferred that the act of suffering the 
debtor's property to be taken on légal process in section 39 is pre- 
cisely the same as procuring it to be attached or seized on exécution 
in section 35. The court also noted the fact that the word "procure" 
and the word "suffer" were both of them used in section 39. In the 
Eevised Statutes, section 5021 contained a re-enactment of the above 
part of section 39 of the act of 1867, using the words "procures or 
suffers." By section 12 of the act of June 22, 1874, said section 39, 
and consequently said section 5021, was amended by striking out the 
words "or suffer," so as to read "procure his property to be taken on 
légal process, with intent to give a préférence," etc. In the Eevised 
Statutes, section 5128 contained a re-enactment of the above part of 
section 35 of the act of 1867, but altered the word "procure" to the 
words "procures or suffers." The amendatory act of June 22, 1874, 
did not amend section 35 of the act of 1867 as to the above language. 
The Eevised Statutes were enacted June 22, 1874. Thus, apparently 
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on one and the same day, congress altered section 39 by striking ont 
"suffer," and altered section 35 by ineerting "suffer." It ia provided 
by section 5601 of the Eevised Statutes that the enactment of the 
Eevision ig not to affect any act of congress passed since December 1, 
1873, and that ail acts passed since that date are to hâve full effect 
as if passed after the enactment of said Eevision, and that, so far as 
such acts vary from or confiict with any provision contained in said 
Eevision, they are to hâve efïect as subséquent statutes, and as re- 
pealing any portion of the Eevision inconsistent therewith. 

In view of this last enactment, and of the construction thus given 
by the suprême court to section 35 and section 39, and in consonance 
with the gênerai rulesfor the construction of statutes, and the spécial 
rules applicable to the construction of said Eevision, the provisions of 
the amendatory bankruptoy act of June 22, 1874, so far as they, in 
amendment of section 39 of the act of 1867, vary from or confiict 
with any provision contained in section 35 of the act of 1867, and in 
section 5128 of the Eevised Statutes, enacted June 22, 1874, must be 
held to hâve effect as provisions enacted subsequently to the Eevised 
Statutes, and as repealing any provision of section 35 of the act of 
1867 and of section 5128 of the Eevised Statutes that is inconsistent 
with such provisions of such amendatory bankruptcy act. In this 
view, the word "suffer," being distinctly and affirmatively eliminated 
by section 12 of said amendatory bankruptcy act from section 39 of 
the act of 1874, and from section 5021 of the Eevised Statutes, the 
word "suffers, " as distinguished from "procures," as giving a ground 
of action to the assignée, must be held to be eliminated also from sec- 
tion 6128 of the Eevised Statutes, it not having been in section 35 of 
the act of 1867. This is neoessary because of the common purpose 
and character of the two provisions, as defined in Wilson v. City Bank; 
and because, otherwise, the enactment of section 5128 would be 
allowed, contrary to section 5601, to affect the provisions of section 12 
of the amendatory bankruptcy act of June 22, 1874; and because, 
otherwise, that act, if passed before the Eevised Statutes, would not hâve 
as full effect as if passed a/ter; and because, otherwise, as the provis- 
ions of said section 12 thus vary from, and are in confiict with, such 
provision in section 5128, they could not hâve effect as a subséquent 
statute, and as repealing said part of section 5128, which is incon- 
sistent with said provisions of said section 12. If the amendatory 
bankruptcy act of June 22, 1874, was passed after the Eevised Stat- 
utes, the Word "suffers" must, necessarily, be stricken out from section 
6128, because it is thereby stricken out from section 39 of the act of 
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1867, and from section 5021. In either view, the word "suffer" 
disappeared entirely from the bankruptcy statute when the amend- 
atory bankruptcy act of 1874 was enacted. 

But aside from this, the only other view would be that, if the effect 
of section 12 of said act of 1874 is only to strike out the word "suffer" 
from section 39 of the act of 1867, and the word "suffers" from section 
5021, leaving the word "Buffers"in section 5128, although the word "suf- 
fer" was not in section 35 of the act of 1867, we hâve simply a reversai 
of the state of things commented on in Wilson v. City Bank. We hâve 
"procures" or "suffers," in section 5128, still in force — that section 
representing section 35 of the act of 1867; and we hâve only "pro- 
cures" without "suffers" in section 5021 — that section representing sec- 
tion 39 of the act of 1867, as amended by section 12 of the said act 
of 1874. In Wilson v. City Bank we had "procure or suffer" in said 
section 39, and we had "procures" alone, without "suffers," in said 
section 85. In this state of things the same ruling that was made 
in Wilson v. City Bank would apply to the transposed enactments, 
and the strong inference would be that the act • of suffering the 
debtor's property to be attaohed or seized on exécution, in section 
5128, as representing said section 35, is preeisely the same as pro- 
curing it to bè taken on légal process, in said section 39, as so 
amended. So, in any event, practically, the word "suffer" is abol- 
ished and the word "procure" alone remàins. Moreover, the history 
of the législation and of the judicial décisions on it shows that the 
word "procure" cannot hâve attached to it any of the meaning which 
properly attached to the word "suffer," as distinguished from the 
word "procure." In Wilson v. City Bank it was said by the court 
that the act of suffering or the act of procuring, which are the same, 
must be accompanied by the intent specified in the statute; that 
in both there must be the positive purpose of doing an act forbidden 
by the statute, and the thing described must be done in the promo- 
tion of Buch unlawful purpose ; that the facts of that case did not 
show any positive or affirmative act of the debtors from which such 
intent might be inferred; that through the whole of the légal pro- 
ceedings against them they remained perfectly passive ; that they e 
owed a debt which they were unable to pay when it became due ; that 
the créditer sued them and reeovered judgment, and levied exécution 
on their property; that they afforded him no facilities to do this, 
and they interposed no hindrance; that it cannot be inferred that a 
man intends, in the sensé of desiring, promoting, or procuring it, a 
result of other persons' acts, when he contributes nothing to their 
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snccess or completion, and is under no légal or moral obligation to 
hinder or prevent them; that ail the otber modes of preferring cred- 
itors found in direct context in the statute are of a positive and 
affirmative character, and are évidences of an active désire or wish to 
prefer one créditer to others, and that a passive indifférence and 
inaction, where no action is required by positive law or good morals, 
cannot be construed into such a préférence as the law forbids. 
The summary by the court of its conclusions was : 

" (1) That Bomething more than passive non-resistance of an insolvent debtor 
to regular judicial proceedings, in which a judgment and levy on his property 
are obtained when the d©btis due and he is without justdefence to the action, 
is necessary to show a préférence of a creditor, or a purpose to def eat or delay the 
opération of the bankrupt act; (2) that the fact that the debtor, under such 
circumstances, does net file a pétition in bankruptcy, is net sufflcient évidence 
of such préférence, or of intent to def eat the opération of the act; (3) that, 
though the judgment creditor in such case may know the insolvent condition 
of the debtor, his levy and seizure are not void, under the circumstances, nor 
any violation of the bankrupt law ; (4) that a lien thus obtained by him will 
not be displaced by subséquent proceedings in bankruptcy against the debtor, 
though within four months of the flling of the pétition." 

In the présent case the illegality of the levy is sought to be main- 
tained on the ground of a distinction between the facts in this case 
and those in Wilson v. City Bank. It is contended that in this case 
évidence exists of a wish or design on the part of the debtors to give 
the creditor a préférence, or oppose or delay the opération of the 
bankruptcy statute, and stress is laid upon thèse remarks of the 
court in Wilson v. City Bank: 

"Undoubtedly, very slight évidence of an affirmative character of the exist- 
ence of a désire to prefer one creditor, or of acts done with a view to secure 
such préférence, might be sufficient to invalidatè the whole transaction. Such 
évidence might be sufficient to leave the matter to a jury, or to support a 
decree, because the known existence of a motive to prefer or to defraud the 
bankrupt act would color acts or décisions otherwise of no significance. 
Thèse cases must rest on their own circumstances. But the case before us is 
destitute of any évidence of the existence of such a motive, unless it is to be 
imputed as a conclusion of law from facts which we do not think raise such 
an implication." 

In that case the debtors were insolvent when the suit was brought. 
The creditor had then reasonable cause to believe it, and knew that 
the debtors had committed an act of bankruptcy, and that they had 
no property but the stock of goods, which the creditor afterwards 
levied on. The debtors gave no notice to any of their creditors that 
the suit had been brought, and, having no defence to it, did not de- 
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fend it or go into voluntary bankruptcy, nor otherwise make any 
effort to prevent the judgment or the levy. 

In order to see whether there is any légal distinction between the 
f acts in that case and those in the présent casé it is important to see 
under what circumstanees, in cases since Wilson v. City Bank, the 
suprême court has held cases ôf exécutions on judgment to be valid 
or invalid préférences. 

In Little v. Alexander,'2i\ Wall. 500; thé bahkrupt gave a note to his 
son for an old debt and interest, and for a new sum then first loaned, 
the debtOr then being known to be insolvent, under such circumstancèe- 
that, under a récent statute, the créditer' coùld obtain a judgment 
on the note at an earlier time than he could hâve obtained a judg- 
ment for the old debt without the note. It was held that the pur- 
pose of the transaction was to gîve the son a judgment before other 
creditors on old debts. It was contended that because the debtor 
had no defence, and made none, the case was within Wilson v. City 
Bank, but the court èaid : 

" îfo caref ul reader of that case can fail to see that if the debtor there had 
done anything before suit which would hâve secured the bank a judgment 
with priority of lien, with Intent to do so, the judgment of this cowci would 
hâve been différent from what it was." 

This implies that an overt act in aid of the judgment is necessary, 
and that the existence of a wish, unaccompanied by any such overt 
act, is not équivalent to the statutory intent. 

In Nat. Bank v. Warren, 96 U. S. 639, it was contended for the 
créditer that the case was identical with Wilson v. City Bank, while 
the assignées in banlu-uptey contended the contrary. The court 
said : "This action goes upon the theory that the mère non-resist- 
ance of a debtor to judicial proceedings against him when the debt is 
due, and there is no valid defence to it, is the suffering and giving a 
préférence under the bankrupt act. This theory is expressly re- 
pudiated in the case of Wilson v. City Bank, 17 Wall. 473. It io also 
held in that case that the facts that the debtor does not himself file the 
pétition in bankruptcy under such circumstanees, and that the créd- 
iter was aware of the insolvency of the debtor, do not avoid the judg- 
ment and exécution. In the présent case there is not proven a single 
fact or circumstance tending to show a concurrence or aid on the 
part of the debtors in obtaining the judgment or securing the pay- 
ment of the debt." The meaning of this is that there must be acta 
in concurrence or in aid — acts which promote or secure the judgment 
or the levy to a tangible degree or extent — which would not hâve ex- 
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isted but for such act, and that it is not enough to show merely a 
mental state of acquiescence or satisfaction or approval, in view of 
the prospect that the judgment and the levy will resuit in a prefer- 
ance. There must be enough to warrant the court in saying that the 
debtor did something towards procuring the préférence, and did it 
with intent that there should be the préférence. Lonâon v. First Nat. 
Bank, 15 N. B. E. 476, 483 ; Will v. Hereth, 13 N. B. R. 106 ; In re 
Runyi, 3 Fed. Eep. 790; Darling v, Townsend, 5 Ped. Ebp. 176. 

Five judgments in favor of the Jefferson County National Bank, 
amounting to $7,968.06, were recovered against the debtors on the 
Bixth of April, 1877, and exécution"» were issued and levied on tha 
debtor 's property on that day. Afterwards, on the same day, a péti- 
tion in involuntary bankruptcy was filed against the debtors. The 
judgments were recovered in suits regularly commenced and prose- 
cuted, as adversary suits, by summons and complaint, and the pro- 
ceedings were, as to manner and time, ail in accordance with the 
usual practice under the laws of New York. The summonses and 
complaints were served by the sheriff March 16, 1881, and the full 
time for the défendants to answer expired before the judgments were 
entered. The suits were brought on commercial paper, drawn, 
made, or indorsed by the bankrupts, It is conceded that the debtors 
were insohent when the suits were commenced. The bill allèges 
that the suits were commenced "with the assent, connivance, and 
procurement" of the debtors, and that the debtors "did procure and 
suffer" their property to be seized on the exécutions with intent to 
give a préférence to the bank, a creditor of them, and who had rea- 
sonable cause to believe them to be insolvent, and knew that a fraud 
on the bankruptcy act was intended. Under an order made by the 
district court in bankruptcy, the property levied on was sold, and the 
net proceeds, $9,351.50, were deposited, subject to the order of said 
court. The district court made a decree in this suit, decreeing the 
judgments and exécutions to be void as against the plaintiff, and that 
the $9,351.50 belongs to the plaintiff, and awarding to him his costs 
of this suit. 

It is contended for the plaintiff that the bankrupts procured their 
property to be seized on the exécutions, and that they were not 
passive, but positive and active, in their efforts to procure and secure 
the préférences. Henry V. Cadwell, one of the debtors, testifies that 
he understood they could be put into bankruptcy 40 days after their 
paper had gone to protest, and that he desired the judgments to 
mature before a pétition in bankruptcy should be iiled against them. 



BROWN V. THE JEFFBBSON COUNTY NAT. BANK. 265 

The questiorr is whether the debtors acted on such désire, and 
whether they did or said anything which efficiently contributed to the 
postponement of the filing of the pétition in hankruptcy until after 
the judgments had ripened into exécutions. This could be done as 
■well by delaying the hankruptcy proceedings until after the judg- 
ments had matured in the regular cause, as by speeding the entry of 
the judgments before their regular time. The debtors contemplated 
making a volûntary assignment of ail their property for the benefit of 
their creditors, and H. V. Cadwell testifies that they intended to let 
the judgments mature, so that exécutions on them should be issued 
before such assignment should be executed. The other two debtors 
testify to the same effect. The volûntary assignment was made on 
the sixth of Àpril, 1877, and was recorded in the county clerk's office 
one hour and three-quarters after the execntions were levied, aûd one 
hour and a quarter after the pétition in hankruptcy was flled. The 
judgments were entered at 8 o'clock a. m.; the exécutions were levied 
at 8J o'clock A. M. ; the pétition in hankruptcy was filed at 9 o'clock 
a. m.; and the volûntary assignment was recorded at lOJ a. m. The 
attomeys for the bank in the suits were McCartin & Williams. Mc- 
Cartin & Williams had been attomeys for the debtors for some years, 
and were consulted by them about their financial affairs and embar- 
rassments after the suits were brought, and as to what was best to 
be done, McCartin & Williams also drew the volûntary assign- 
ments. There is no évidence that any suggestion to the bank that it 
ought to sue came from the debtors, or from McCartin & Williams. 
Nothing appears to hâve been done by McCartin & Williams, or by 
the debtors, to facilitate the suits or the entry of the judgments. 
Failing sooner to make a volûntary assignment was no facilitation of 
the judgments, as respected any rights of the assignée in hankruptcy, 
nor would it hâve been, even if the volûntary assignment had pre- 
ceded the pétition in hankruptcy. As it was, the pétition in hank- 
ruptcy preceded the volûntary assignment. Failing to file a volûntary 
pétition in hankruptcy was, legally, no facilitation of the judgments, 
and, notwithstanding the wish on the part of the debtors that the 
judgments should précède an involuntary pétition in hankruptcy, the 
question still remains whether there were any things said or done by 
the debtors, or by McCartin & Williams, influencing the action or non- 
action of the creditors who ultimately filed the pétition in hankruptcy, 
which hindered the filing of such pétition until after the judgments 
were recovered. 

The plaintiff, Mr. John G. Brown, whose firm was at the titoe a 
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créditer of the debtors, and Mr. Daniel N. Grouse, -whose firm, also, 
was at the time a creditor of the debtors, had an interview with 
Henry Y. Cadwell on the twenty-second pf March, 1877, at the store 
of the debtors, and asked him for a statement of the affairs of the 
debtors. He declined to make one except in the présence of his 
attorneys, McCartin & Williams. Afterwards, in the présence of 
McCartin & Williams, he declined to make any statement except as 
to liabilities. The same persons, Mr. Brown and Mr. Grouse, with 
their attorney, had an interview with Henry V. Cadwell on the thirti- 
eth of March, 1877, at the store of the debtors. One of them asked 
him if he had been sued, and he named three suits, saying that he 
had been sued for a small amount, but not naming the suits by the 
bank. He also declined to answer, except in the présence of Mc- 
Cartin & Williams, as to whether he had paid a certain note of $600 
since he had atopped payment. Afterwards, in the présence of one 
of said attorneys, and on his advioe to that effect, H. V. Gadwell 
declined to answer as to that matter. On the part of the plaintiff it 
is testified that in reply to an inquiry made of H. V. Gadwell, in the 
said interview of March 30th, as to whether the firm had been sued 
by any one but the three named, he said that they had not been sued 
by any one else ; that in an interview on March 30th between Mr. 
Grouse and Mr. Brown and said attorneys, one of said attorneys said 
to Mr. Grouse that they should allow no judgments of any amount to 
be taken against the debtors; that one of said attorneys, when asked 
by Mr. Grouse, at said interview, whether any one had sued the debt- 
ors, inquired "if we wanted to put them into bankruptcy;" that 
the reply was, "I told him I did — if we could get any points we 
wished to file a pétition;" that Mr. Grouse, at said interview,, asked 
one or both of said attorneys if the debtors had been sued by other 
parties, and they denied knowing anything about it; and that H. V. 
Gadwell said to Mr. Grouse that he declined to answer any question 
except in the présence of McGartin & Williams. 

H. V. Gadwell testifies that McCartin & Williams were his attor- 
neys when Mr. Brown and Mr. Grouse came to se© him ; that he told 
them that his attorneys advised him not to talk with them about his 
matters; and that he advised aiid consulted with McCartin & Will- 
iams about the aSairs of the debtors during the tinie between the 
two visits of Mr. Brown and Mr. Grouse. He does not deny being 
asked by Mr. Grouse if he had been sued, and admits that he told 
Mr. Grouse that he had been sued by so and so; but dénies that he 
said"only" by so and so. He admits that at the first visit he re- 
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fused to give Mr. Brown any information whatever, and did not 
give Mr. Grouse any more than he could help ; that his said attor- 
neys had told him that the least he answered the better it would be 
for him; and that he did not tell Mr. Grouse or Mr. Brown that the 
bank had sued them. He says, "I kept that to myself." 

Mr. Brown testifLes that he and Mr. Grouse, both of whom resided 
at Dtica, went from there to Watertown on the thirtieth of March for 
the purpose of getting information to put the debtors in bankruptcy; 
that while at Watertown at that time they got such information; and 
that they proceeded to put them into bankruptcy. 

The pétition in bankruptcy is brought by seven copartnership firms, 
composing a firm of which Mr. Grouse was a member, and a firm of 
which Mr. Brown was a member. The debt to Mr. Grouse' s firm is 
set forth as one note maturing March 30th, and Ofle maturing April 
29th. The debt to Mr. Brown's firm is set forth as one note matur- 
ing March 18tli, one April llth, one April 15th, and one May 7th, 
and an open account for goods sold. The acts of bankruptcy alleged 
in the pétition are the preferential payment by the debtors, on the 
twenty-seoond of March, to one Normander, of about $600, he being 
liable as indoirser on a note of theirô, and the fraudulent stoppage of 
payment by the debtors on the twenty-second of March. 

It is alleged in the pétition that the debtors "décline to give your 
petitioners any statement of their afifairs, or how they stand, or what 
they can pay, but refer your petitioners to their lawyers, Messrs. 
McCartin & Williams, who àlso décline to give your petitioners any 
statement of said alleged bankrupts' affairs ; " and that the debtors 
"are trying in some way to make away with their property, either to 
secure their confidential debts, or in some other manner to defraud 
their creditors." The pétition was verified by Mr. Grouse and Mr. 
Brown, and two other creditors, on the fourth of April, and by a fifth 
créditer on the fifth of April. No defence appears to hâve been made 
to the pétition, as the adjudication waé made on the return-day of 
the order to show cause. 

Thèse facts make out a case of the procuring, by the debtors, of 
the taking of the property on exécution. The creditors obtained, 
on the thirtieth of March, the necessary information to put the debt- 
ors into bankruptcy. They inquired of H. V. Cadwell about a pay- 
ment by the debtors of a note of theirs for $600, and were met by 
his refusai to answer; such refusai being distinctly advised by 
McCartin and Williams. Presumably this was with a view to a péti- 
tion in bankruptcy, as such a payment of $600 is alleged as an act 
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of bankruptcy in the pétition. The créditera were also misled by 
what amounted, substantially, to a déclaration by H, V. Cadwell and 
by McCartin and Williams that the bank had not brought the suits 
in question, and by the déclaration of McCartin and Williams thkt 
they, aeting for the debtors, and in their interest, and with fairness 
towards the inquiring creditors, would allow no judgments of any 
amount to be taken against the debtors. McCartin & Williams were 
distinctly informed, on behalf of Mr. Brown and Mr. Grouse, that they 
desired the information they were seeking with a view to action in réf- 
érence to putting the debtors into bankruptcy. H. V. Cadwell, aeting 
and speaking for the debtors, misled Mr. Brown and Mr. Grouse by 
what he said on the question of the suits by the bank, and did so 
intentionally, to seeure the consummatipn of his désire that the judg- 
ments should précède a pétition in bankruptcy. 

McCartin & Williams, ocoupyjng the double position of attorneys 
for the debtors and attorneys for the bank, and holding themselves 
out to Mr. Grouse and Mr. Brown solely as attorneys for the debtors, 
and not making known their position as attorneys who had brought 
the suits for the bank, allowed H. V. Cadwell to say, and themselves 
said, to Mr. Grouse and Mr. Brown what amounted, in substance, if 
it did not in words, to an affirmative statement that the suits which 
they had brought for the bank had not been brought. This amounted 
to affirmative action and procuracy by the debtors, and by McCartin 
)fe Williams aeting for them and on their behalf, and also on behalf 
of the bank. The purpose was, and the effect was, to delay the exé- 
cution of the announced intention to put the debtors into bankruptcy 
until the judgments should hâve matured. It must be presumed, 
under the cireumstances, unless the contrary is shown, that if Mr. 
Brown or Mr. Grouse had been informed on March 80th of the suits 
by the bank, the pétition in bankruptcy would hâve been filed during 
the six days which elapsed between March 30th and April 6th. As it 
was it was filed only half an hour after the levy. Mr. Brown testifies 
that they got the information on March 30th on which the pétition 
was filed. Mr. Brown testifies that the debts proved against the 
bankrupts amount to $24,206.22. The creditors' pétition shows that 
the debts set forth in it, to the seven creditors who bring it, amount 
to $8,152.19; that ail of thèse debts were contracted before March 
30th except one to Nill & Jess for $41.13, which was contracted 
March 31st; and that Nill & Jess were creditors to the amount ot 
$983.47, in addition to the $41.13, for debts contracted before March 
30th. Therefore, not only were the debts set forth in the pétition 
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more than one-third of the $24,206.22, but such debts, less the 
141.13, were more than one-third of the $24,206.22, less the $41.13; 
and the petitioning creditors were the same in number, excluding the 
$41.13, 60 that the pétition would hâve been effective on the thirty- 
first of March, excluding the $41.13. 

The proof shows that ail which McCartin & Williams said to Mr. 
Grouse or Mr. Brown, in regard to the affairs of the debtors, was said 
as representing the debtors, and was authorized by them. Therefore, 
the debtors are bound not only by what H. V. Cadwell said, but by 
what McCartin & Williams said. What was so said is compétent évi- 
dence to affeet the bank on the question as to the procuring by the 
debtors. On that question the intent of the debtors, in connection 
with the fact as to what they said or did themselves or by their au- 
thorized agents, as an élément in procuring their property to be 
seized, is the vital question, and the proof must necessarlly be as to 
what the debtors said and did, showing intent and having the effect 
to bring about such procuring, aside from the other things mad6 
essential by the statute. Such proof is independent proof of the 
statiis and action of the debtors, aside from proof as tothe statuttot 
the creditor in respect to reasonable cause to believe insolvenoy, and 
knowledge that the transaction was intended to be and would be 
preferential. It must be held that the necessary proof bas been 
made as to the intent and procurement by the debtors, and by compé- 
tent évidence. 

In regard to the status of the bank, Mr. Camp,' the piresident of the 
bank, in his testimony, says that he did not know before he sued the 
Cadwells that McCartin & Williams were their attorneys; that Mc- 
Cartin & Williams had previously had one suit for the bank, it hav- 
ing no regular attorney; that he brought the suits mainly on his own 
judgment of what was best, without any suggestions from any one as 
to suing, and took the notes sued to McCartin & Williams; that he 
sued them because they failed to pay the paper as it became due, but 
he had no reason to suppose they were not just as able to pay as ever 
before; that the suits comprised their entire liabilities to the bank, 
and the bank had never sued them in that way before ; that they had 
been sued before by the bank on notes, and had taken up the notes 
when sued; that when he now sued, his confidence in their financial 
ability was less than before, because they had declined to pay paper 
which they had promised to pay, and had failed to meet their obliga- 
tions as they matured in the bank, and their obligations in the bank 
were increasing, and that during the winter of 1877 H. V. Cadwell 
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told him that the firm was good for $5,000 over and above ail its 
indebtednesB, and he believed him. 

The Buitswere commenced March 16th. The earliest indebtedness 
sued on in them became due as early as February llth ; $2,682.81 
of it fell due in February; $4,833 of it fell due in March, $3,000 on 
the fifteenth of March. Under the statute, the question is as to the 
insoivency of the Cadwells when the property was taken on the exé- 
cutions, and as to what the bank had at that time reasonable cause 
to believe, and what it then knew, — not as to insoivency at an earlier 
time, or reasonable cause to believe, or knowledge at an earlier time. 
The debtors stopped payment before the first of April. The day the 
bank sued them, or the day before that, Mr. Camp informed H. V. 
Cadwell that the bank was going to sue them. There can be no 
doubts that the debtors were insolvent on the sixth of April, at 8 : 80 
o'clock A. M., when the exécution was levied. The total assets hâve 
tumed ont to be $2,296. Prier to the sixteenth of March they had 
fiailed, from want of means, to pay their business debts as they 
matured in the usual course of business. They were insolvent on 
:the sixteenth of March. About the middle of February H. V. Cadwell 
icommenced conversing with Mr. Camp about his affairs. The bank 
■Was a creditor of theirs. H. V. CadweU tells the story thus : 

"I wanted more money. I went into the bank one day. It was like this: 
I sent my deposit up by one of my help at the store. Mr. Woolworth, the 
cashier, was busy, and he lef t it. Pretty soon Mr. Camp sent word he wanted 
to see me, and I went up there. Mr. Camp threw eut $1,100 in paper I wanted 
discounted. I ealled him one aide and found in bank $1,500 in past-due 
papèr, in addition to the $1,100 I had to place to crédit, and which he had 
thrown out. I told him I could not get along without having that $1,100 dis- 
counted. He then wanted me to take up some of the past-due paper. I 
promised to give him a bond of iudemnity. Had no security but my own 
indorsements. I then went home and looked my matters over. I thought the 
flrm was worth $10,000, but when I came to look matters over I found I was 
not worth as much as 1 thought. After a tiine, at the same interview, they 
[the bank] put the $1,100 to my crédit. He wanted a statement. I did not 
make a statement, but considered myself worth $5,000. After the conversa- 
tion the past-due paper continued to accumulate, and I promised if he would 
give me an additioual discount of about $3,000 I would take up the past-due 
paper and the $3,000 when it became due. I did take up the past-due. paper, 
but did not take up the $3,000. He allowed me to waive protest on the note 
at my request. Ile would not renew it, and it lay past due." 

Then the suits were brought. The $3,000 referred to is, undoubt- 
edly, that which fell due March 15th, from notes of $750 each. 
They were made February 12th by the debtors, payable one month. 
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after date, and weré indorsed by four several persdns. This shows 
what Mr. Camp knew on the twelfth of February. He does net con- 
tradict it. It shows that he, and, therefore, the bank, had abundantly 
reasonable cause to believe, on the sixth of April, that the Cadwells 
were insolvent. 
H. V. Cadwell testifies as follows : 

" McCartin & Williams had been our attorneys for some years ; that is, for 
the flrm. They had charge of our collections in ail matters of any impor- 
tance. They were our attorneys during our ânancial embarrassments during 
the spring of 1877. He advised and consulted with them in relation to our 
aflairs during the whole time of our ânancial troubles. We coimselled with 
them about our afCairs before we were sued by the bank. Wetalked andcon- 
feired with them about our embarrassment before that tirae. We adviâed 
with them as to what was best to be done. About that time I talked with 
Mr. WiUiams in regard to bankruptcy, but whether it was before or after we 
were sued by the bank 1 would not state. One or both of the firm of McCar- 
tin & Williams advised bankruptcy." 

Whether this conversation about bantruptoy was before or after 
March 16th, it was, necessarily, before April 6th. If McCartin & 
Williams believed that the Cadwells were subjects for bankruptcy, 
they knew they were insolvent, and that a aeizure of their goods on 
judgment by the bank would be preferential, and a fraud on the 
statute. H. V. Cadwell testifies that during the time hetween the 
bringing of the bank's suits and the sixth of April, McCartin & Will- 
iams were in consultation with him about his matters and advised 
with him, and in the main he foUowed their advice; and does. not 
remember that he took counsel anywhere else. He also testifies that 
after the bank's suits were brought he told McCartin & Williams 
that the debtors intended to let the judgments mature before the 
assignment should be made, so that a lien should first be got by exé- 
cution, and that he so arranged it with McCartin & Williams. They 
appeared as attorneys for the Cadwells on the return-day of th^ 
order to show cause in the bankruptcy pétition. Ail the évidence 
goes to show that McCartin & Williams, as representing the bank, 
were acting in concert with the debtors to secure the préférence for 
the bank, and that, with the kriowledge and assent of McCartin & 
Williams, the debtors, knowing that McCartin & Williams were attor- 
neys for the bank, and were seeking such préférence for the bank, 
acted wholly under the advice of McCartin & Williams, and took 
such course as would secure such préférence, byrabstaining from 
making an assignment, and by concealing from Mr. Crouse and Mr. 
Brown knowledge of the suits by the bank, and by refusing information, 
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when asked by them, on material matters, and by misleadiag them 
as to the bank's suits, and by thereby inducing them not to hasten 
the bankruptoy proceedings which they had announced they intended 
to institute. Discussion of the law as to how far the bank is bound 
by the knowledge of MoCartin & Williams, is rendered unnecesaary 
by the récent décision in Roc/ers v. Palmer, 102 U. S. 263. In that 
case an attorney procured a judgment by default in favor of a client 
against a person of whose insolvency and intent to commit a fraud 
on the bankruptcy law he had knowledge, and it was held that that 
knowledge was imputable to the client. The rule laid down in that 
case is that where a créditer employs an attorney to collect a note 
the attorney becomes his agent, and the acts of the attorney, and his 
knowledge obtained in the course of the employment, become the acts 
and the knowledge of the principal ; and that where the attorney and 
the debtor are aware of the insolvent condition of the latter, and are 
co-operating to bave his property seized on exécution before the 
bankruptcy law can be enforoed, and with intent to defeat its opéra- 
tion on the debtor 's property, there is a fraud on the bankrupt law 
where the debtor contributes actively to that end. 

The évidence in this case shows such knowledge and eo-operation 
by H. V. Cadwell and McCartin & Williams, with such intent, and 
an active contribution to the preferential end by the debtor and the 
attomeys. To say that the knowledge which came to McCartin & 
Williams came to them because they were attorneys for the debtors 
on a prior employment, does not help the case. They were none the 
less acting for the bank, and the facility they had, through their 
employment for the debtors, to do just what was done in this case to 
aecure the préférence, is no mitigation; otherwise, ail that a creditor 
seeking a préférence need do, is to employ the debtor's prior attor- 
ney. The assignée in bankruptcy is entitled to the benefit of the 
principle that the bank is chargeable with the knowledge of what Mo- 
Cartin & Williams acquired a knowledge of while their employment 
by the bank was in force, no matter how such knowledge is acquired, 
and with their acts in pursuance of knowledge so acquired. It can- 
not vary this principle that the bank may not hâve known until 
after the levies that McCartin & Williams were attorney for the debt- 
ors. The principal is chargeable with the knowledge of the agent, 
even though ignorant of the peculiar facilities possessed by the 
agent for acquiring such knowledge. The natural knowledge of Mc- 
Cartin & Williams as to the insolvency of the Cadwells, and as to 
their design to prefer the bank, and as to the measures taken which 
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secured s ach préférence, was acquired by McCartin & Williams after 
the suits by the bank were brought. 

It is contended for the bank that to give a decree against it in this 
case requires a violation of the salutary and well-settled principle 
that communications made to an attorney in the course of any per- 
sonal employment relating to the subject thereof, and which may be 
Bupposed to be drawn out in conséquence of the relation in which the 
party making the communications and the attorney stand to each 
other, are under the seal of confidence, and entitled to protection as 
privileged communications, Williams v. Fitch, 18 N. Y. 547, 551; 
Bacon v. Frisbie, 80 N. Y, 394, 399. The argument is that McCar- 
tin & Williams were not at liberty to disclose to the bank what they 
leamed from H. V. Cadwell, under their employment by the Oadwells 
after the suits were brought, and that, therefore, the bank is not 
chargeable with notice of what McCartin & Williams so leamed. But 
the principle which protects such communications from disclosure 
only applies to giving them in évidence without the assent of the per- 
son making them. With such assent they may be given in évidence, 
as well against such person as against a third party. Hère, there is 
no attempt to give in évidence by either McCartin or Williams, as a 
witness, any communications made to them by H. V. Cadwell. H.V. 
Cadwell himself bas given ail the évidence that has been given in 
regard to any communications by him to McCartin & Williams. 

Eeally, there is no question involved as to any confidential commu- 
nications by H. V. Caldwell to McCartin & Williams as attorneys for 
the debtors. The case is one where the attorneys for the creditor, 
after their employment by the creditor and the bringing of the suits, 
bound by their obligations to the creditor to secure his money for him 
by ail proper means, entered into the service of the debtors, and by 
concert with them, and with their fuU knowledge, caused them to so 
act, and so acted themselves, in view of information obtained from 
and on behalf of the cieditor from the debtor, who knew that the 
information was being given and received for the benefit of the cred- 
itor, as that the priority in time of the judgments to the bankruptcy 
proceedings, which was the vital point, was secured. The creditor 
cannot enjoy the benefit of the priority without taking it cum onere, 
accompanied by responsibility for the knowledge which the attorneys 
acquired in its service, and which enabled the attorneys to so guide 
the conduct of the debtors and of themselves as to secure priority. 

On the record and by stipulation the défendant appears to hâve 
v.9,no.5— 18 
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made sundry objections to testimony in the district court. Thejre 
was no disposition of them by any order of tbat court, or by any pro- 
vision in the decree of that court. The pétition of appeal sets forth 
that the decree below is erroneous because the district court committed 
errors in its rulings as to the admission of évidence reported by the 
examiner, and in declining to strike out such as were by défendant 
objected to, as will more fuUy appear by the objections to and 
requests to strike out évidence taken and tiled with and before said 
judge on the hearing of the cause, some of which are referred to in 
his décision, and also in the rulings and décision of the said judge; 
that the défendant is chargeable with ail the knowiedge its attorneys 
in the prosecution of said several suits to judgment possessed, which 
was acquired in the progress of the suits, or présent to their minds, if 
acquired previously; and also in holding that said attorneys were 
under.no professional obligation not todiselose the circumstances and 
designs of the bankrupts, who became clients of theirs after the com- 
mencement of said suits, who desired to assist défendant, and that 
the presumption is they did communicate their information; and 
also in holding the déclarations of the attorneys compétent évidence . 
of the intent and knowiedge, and to charge défendant. The district 
judge rendered a décision, on which he said : "The attorneys employed 
to bring actions and obtain judgments were the bankrupts' attorneys, 
and the défendant is chargeable with ail the knowiedge they pos- 
sessed which was acquired by them in the progress of the suits or 
présent to their minds if acquired previously. Story, Ag. § 40 ; The 
Distilled Spirits, 11 Wall. 356. They were under no professional 
obligations not to disclose the circumstances and designs of clients 
who desired to assist the défendant, and the law présumes that they 
did communicate their information." 

The défendant insists that several objections to évidence should 
be sustained and the évidence excluded. It was essential to prove 
the intent on the part of the bankrupts. Their déclarations, wbile 
this intent was being effectuated, are as compétent as their acts. 
So, also, the déclarations of the attorneys, during the progress of 
the transaction, are évidence of their intent and knowiedge. The 
âdvice given by the attorneys to their clients is excluded, because 
inadmissible under the rule which forbids the disclosure of con- 
fidential communications. The objections to and requests to strike 
ont évidence referred to in the pétition of appeal, as taken and filed 
with and before the district judge on the hearing of the cause, do 
not appear in the printed record from the district court, unless the 
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référence is intended to be to such objections in respect to évidence 
as are noted in the course of the taking of évidence. But many 
objections are insisted on by the défendant which do not appear in 
the record, being taken under a stipulation entered in the record 
"that ail the évidence be taken, reserving the right to object, save 
as to form of question to any or ail of the same, upon the hearing of 
the cause, with like effect as if the spécifie objections had been stated 
and noted by the examiner at the time the évidence was offered." 
The évidence of H. V. Cadwell, direct and cross, taken in bankruptcy, 
■was admitted by stipulation ; the stipulation as to the direct, or that 
for the plaintiff, being that objections to each and every part of it 
are reserved "until the hearing of the cause by consent of the 
respective counsel," and the stipulation as to the cross, or that for 
the défendant, being that ail objections are "reserved until the 
hearing of the cause, save as to form of question." 

I am furnished with a copy of the printed brief presented by the 
counsel for the défendant to the district court, in which his objec- 
tions in respect to the évidence are set forth and numbered. Those 
objections are now insisted on by the défendant. It is not clear how 
far they can be considered on appeal, there being no disposition made 
of them by the district court by any order or decree. But the plain- 
tiff's counsel, in his brief in this court, refers to the objections to 
évidence taken by the défendant as if they were properly before this 
court, and therefore I proceed to dispose of them by their numbers ; 
and a provision may be inserted in the decree disposing of them. It 
is not entirely clear what the district court would, in an order, hâve 
excluded as being "advice given by the attorneys to their clients." 
Whatever any such order excluded would not corne up for review in 
an appeal by the défendant. A.s it is, I shall dispose of the objec- 
sions on the theory that none of them were allowed by the district 
court, as there is no order allowing any of them. 

(1) Evidence as to the assignment was compétent, as part of the history 
of the case, and throwing light on the iiitent of the debtors in respect to the 
judgments of the bank and on the question of the insolvency of the debtors. 

(2) Evidence that McCartin & Williams drew the assignment was compé- 
tent, as showing their knowledge of the insolvency of the debtors. 

(3) Evidence that McCartin & Williams appeared for the debtors on the 
first of May, in the bankruptcy proceedings, was compétent, as throwing light 
on their previous action in thwarting, in eo-operation with the debtors, ail 
other creditors but the bank. 

(4) For the reasons before given I think the fact that McCartin & Will- 
iams, after the suits were brought, advised H. V. Cadwell to answer the 
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q[uestions of Mr. Grouse and Mr. Brown only in the présence of said attorneys, 
•(vas compétent, H. V. Cadwell assenting to the disclosure, and the fact show- 
ing the co-operation of the attorneys representing the bank and of the debtors 
in seeuring the préférence. ' 

(5) The fact that McCartin & Williams had become attorneys for the debt- 
ors at the time of the visits of Mr. Brown and Mr. Grouse was compétent, for 
the reasons before given. 

(6) The fact that H. V. Cadwell told Mr. Brown and Mr. Grouse that Mc- 
Cartin & "Williams advised him not to talk about his matters with Mr. Brown 
and Mr. Grouse is compétent, for the reasons stated as to objection 4. 

(7) Evidence as to the désire of H. V. Cadwell respecting the Van Schaick 
claim, and as to what Van Schaick told him, was incompétent. 

(8) and (9) Thèse objections are well taken. 

(10) This objection is well taken. 

(11) The évidence as to the inquiries made by Mr. Grouse of H. V. Cadwell 
and Gadwell's answer, and as to his refusai to make a statement respecting 
his aflairs, was compétent, as showing the iufent of the debtors. 

(12) and (13) The same ruling applies to Gadwell's statement as to whether 
he had been sued, and to his declining to answer as to his having paid the $600 
note, and to his declining again when Mr. Williams advised him not to answer. 

(14) Evidence as to what McCartin said about not allowing any judgments 
of any amount to be taken against the Cadwells, and as to the conversation 
with Williams about banlcruptcy, and as to what the attorneys said about suits 
against the Cadwells, was compétent, for the reasons before stàted. If it was 
desired to inquire what the attorneys said in denying knowledge of any suits, 
that could, and should, hâve been asked on cross-examination. 

(15) Mr. Crouse's testiraony as to what Cadwell said about being advised by 
the attorneys to answer only in their présence, was incompétent to prove the 
fact of such advice being hearsay. The fact that Cadwell declined to answer 
exoept in their présence was compétent. 

(16) and (17) The testimony as to what Williams said at Utica, after the 
adjudication, about a compromise, was incompétent; and so was the other tes- 
timony as to an ofEer of compromise. 

(18) and (19) This testimony ought to be excluded. 

(20) and (21) This évidence was compétent. The books could hâve been 
called for by the défendant, if desired. 

(22) This évidence was compétent. 

(23) Evidence as to what Cadwell saw was compétent, for the reasons stated 
in respect to objection 11. 

(24) This évidence was compétent, being of the same character as that 
covered by objection 14. 

(25) So much of this évidence as states the understanding of the witness 
is incompétent. What was said would hâve been compétent. The rest of the 
answer was unobjectionable. 

(26) This évidence, at folio 345, was incompétent. That at folio- 306 was 
compétent. 

The decree of the district court is affirmed, with costs. 
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HuNKER, Assignée, etc., ». Bing, Jr. 
(District Court, 8. B. New York. September 27, 1881.) 

1. BAifKRnPTCT— Absighhb ra Inbolvbkct — Von) Assignment — Assignbb's Ai.- 

lOWANOB POB DiSBUBBBMBNTS AND BbBVICBS. 

A voluntary assignée in insolvency, under a void assignment, will not be 
reimbursed bis expenses incurred under the assignment, nor is he entitled to 
compensation, as assignée, for services. For such services and disbursements, 
however, as beneflt the gênerai body of creditors, either by reason of the prés- 
ervation of the f und te their use, by advantageous collections of assets, or by 
conversion of property into mOney, he will be allowed what is reasonable and 
just. 

2. Same — Same— Attobket's Fées. 

Payments made hy him to au attorney -will be governed by thé same rule. 

In Equity. Exceptions to master's report upon accounting. 

F. W. Hinrichs and G. P. Sheldon, for complainant. 

Simon H. Stem, for défendant. 

Brown, D. J. This action "was commenced on October 31, 1878, 
by the complainant, as assignée in bankruptcy of the firm of J. Bear 
& Sons, to hâve a voluntary assignment made by that firm to the 
défendant, as assignée in trust for their creditors, on January 2, 1878, 
declared frandulent and void, and the assigned property or its pro- 
ceeds turned over to the complainant. Upon an answer substantially 
admitting the plaintiff's claims, with an account annexed, an inter- 
locutory decree was entered on March 15, 1879, adjudging the assign- 
ment void as against the plaintiiï, and referring it to a spécial master 
to pass the defendant's accounts. The master, in his report, dated 
October 10, 1879, and filed January 3, 1880, allowed to the défend- 
ant his charge of $1,618.14 for his "commissions as assignée," and 
the sum of $2,000 paid by him to his attorney for his charges and 
expenses. To each of thèse items exceptions hâve been taken as 
unwarranted and excessive. 

A large part of the property of the bankrupts was sold at auction, 
under the direction of both the plaintiff and défendant, shortly before 
the commencement of the action, by order of this court, being ail the 
property then remaining unsold, and the defendant's account accord- 
ingly embraces the entire assets of the firm. By this account the 
gross receipts were $32,415.02; the charges and expenses, as passed 
and allowed by the master, amount to $11,001.95; leaving net pro- 
ceeds to the amount of $21,313.07. The charges and expenses, 
besides the items excepted to, are made up of $2,650 for rent, about 
$2,200 for salaries of persons employed by the respondent, about 
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$1,700 paid for duties and froight, |450 for insurance, and a few 
hundred dollars for miscellaneous small items of expense. 

The respondent's charge of $1,618.14, for "his commif?sions as 
assignée," was intended as a charge of 5 per cent, upon the gross col- 
lections; and his counsel, upon the argument, daims that su m as his 
légal right under a statute of the state of New York, passed May 22, 
1878, (chapter 318, § 7,) declaring that assignées "shall receive foi 
their services a commission of 5 per centum on the whole sum which 
shall hâve corne into their hands." Prior to this act there was no 
statutory provision in this state fixing the compensation of assignées, 
but it had long been settled in practice that they were to be allowed 
the same rates as those prescribed by statute for executors and 
administrators," — Keiley, Ins. Assgts. (3d Ed.) 137; In re Scott, 53 
How. Pr. 441 ; Meacham v. Sternes, 9 Paige, 398, 403 ; Barney v. Grif- 
fin, 2 Comst. 372, — -which in this case would amount to less than one- 
third of the new statutory allowance. The counsel for the complain- 
ant contends that the respondent is not entitled to the benefit of this 
statute, but is limited to the former rule, which was in force on Jan- 
uary 2, 1878, when he accepted the trust. 

There is nothing in this statute intimating that it was intended to 
be reti-oactive, By the ordinary rule of construction it would not, 
therefore, apply to assignments previously made. The compensation 
of the assignée, as long fixed by practice, might fairly be deemed to be 
among the implied terms, both of the making and of the acceptance 
of the assignment. If the statute in question had materially reduced 
the compensation of assignées instead of increasing it, it would 
scarcely be contended that anything less than the clearest indications 
in the statute would justify its application to assignments already 
accepted and partly executed. And if a rétroactive effect would not be 
given to such a statute to the préjudice of the assignée, it should not, 
I think, be applied retroactively to the préjudice of the assignor or of 
the creditors benefieially interested in the assignment. See MS. 
memoranda of Choate, 3., in Rutherford v. Cléments, Deeember 29, 1880. 
I hâve not been referred to any adjudication on the siibject in the 
state courts, and it is not necessary to détermine the question hère, as 
there are other considérations in this case which rendei- this statute, as 
well as the application of any other fixed rule of compensation, inappli- 
cable. 

The assignment bas been adjudged fraudaient and void as against 
the eomplainant, and its further exécution by the défendant lawfully 
interrupted. The assignée in bankruptcy lawfally takes the estate 
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into his own banda and is entitled to his légal fées. A duplication 
of charges, by the payment of full fées to two successive assignées, is 
not to be tolerated. In re Kurth, 17 N. B. E. 573. A voluntary 
assignée who accepts the trust, kno'wing from the beginning that it 
is liablé to be set aside as fraudulent and void in bankruptoy, bas 
not, in strictness, any légal claim to compensation. Under some 
oireumstances, accordingly, be bas been allowed notbing. Burkholder 
V, Stump, 4 N. B. E. 597 ; Clark v. Marks, 6 Ben. 275 ; In re Stubbs, 
4 N. B. E. 376. In otber cases be bas been considered as simply a 
créditer of the assignors for his services, and put to his pro rata with 
othér creditors. In re Lains, 16 N. B. E. 168. In this district tbe 
équitable rule bas been adopted to allow bim reasonable charges for 
such services and disbursements as bave been rendered for the benefit 
of the gênerai body of creditors by the préservation of the f und to 
their use, or in tbe ajdvantageous collection of assets, or conversion 
of tbe property into money. Platt y. Archer, 13 Blatchf. 351; Hâve' 
meyer v. Loeb,M.S. Dec. 11, 1877, 

The cases in which this rule bas been applied, bowèver, are the 
ordinary cases of assignments whicb are valid under the state laws, 
and are operative as against ail individual creditors so as to préserve 
the estate intact, and defeat the acquirement of any préférence by 
one créditer over another through judgments and exécutions, and 
which are voidable only under the bankrupt act at the élection of 
the assignée in bankruptcy in a direct suit for that purpose. Wald 
V. Wehl, 6 Fed. Eep. 163, 169. Unfortunately for the gênerai cred- 
itors this aBsignînent is not of that cbaracter. Tbe state law under 
■which this assignment was made provided that a verified inventory 
and schedule of the assets and liabilities of the debtor should be filed 
by the debtor witbin 20 day after tbe assignment, and if that were 
not done that the assignée might, within 10 days tbeieafter, make 
and file such inventory and schedule so far as he can, and if not 
made by either debtor or assignée within 30 days that tbe assignment 
shall be void. 

The ûrm of J. Bear & Sons, the assignors, consisted of three co- 
partners. Immediately upon the exécution of tbe assignment tbe 
assignors and otber persons about the store, nine in number, were 
employed by the respondent in preparing the inventory and sehedules, 
which be testiûes were prepared under bis supervision and the advice 
of bis counsel. Their préparation occupied two weeks, and they were 
filed on January 16, 1878. On March 11, 1878, a pétition of cred- 
■'■■orâ was filed in bankruptcy against the firm; the.usual injunotion 
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was issued, which -was served on the défendant on Mardi 12th ; au 
adjudication of bankruptcy was entered on May 31, 1878; the assign- 
aient to the plaintiff was made on August 9th ; and this suit com- 
menced on the thirty-ârst of October following. In the mean time, 
during February and March, prior to the filing of the pétition in 
bankruptcy, a judgment was recovered by the Eleventh Ward Bank 
against the assignors for about |8,000, upon which exécution was 
issued to the sheriff, and several other judgments were recovered 
against them, upon which exécutions were also issued during the same 
period, ail of which, by the law of this state, became liens upon any 
goods and chattels of the assignors, the légal title to which still re- 
mained in thém. If the assignaient executed on January 2d had 
been a valid assignaient under the state law, thèse exécutions would 
not hâve attached, and upon the decree in this action setting aside 
the voluntary assignaient, the benefits of the decree, it is settled, 
would hâve enured only to the assignée in bankruptcy, and the exé- 
cution creditors would hâve remained without lien or préférence as 
before. In re Biesenthal, 15 N. B. K. 228. But upon examination of 
the inventory and schedules by counsel for the judgment creditors, 
it was found that they were wholly wanting in any statement of the 
individual assets or liabilities of two of the three partners ; that they 
were verified by only one of them ; and that this one had stated noth- 
ing in regard to his individual assets or liabilities. Upon the ground 
of thèse defects in the schedules, this court, upon the pétition of the 
Eleventh Ward Bank, adjudged the assignment void, under the state 
law, after the lapse of 30 days, to-wit, on February 1, 1878, and that 
ail the exécution creditors, between that date and the eleventh of 
March, when the pétition in bankruptcy was filed, acquired valid 
légal liens upon the goods and chattels of the assignors. See opinion 
of Choate, J., In re Bear, filed December 23, 1879. Thèse exécution 
creditors hâve already withdrawn about $12,500 from the net pro- 
ceeds of the estate before mentioned, and other similar daims are 
still undecided; and the numerous pétitions and litigations which 
hâve thus sprung from the invalidity of the assignment through the 
defective schedules hâve entailed large additional expenses, which are 
likely to leave but a small residue of the net proceeds of $21,313.07 
for distribution among the gênerai creditors. 

Upon thèse facts it is clear that the défendant can hâve no légal 
or équitable daim to "commissions as assignée." The assignment 
became, after the lapse of 30 days, through the remissness of the 
assignée, not merely voidable, but void, without suit or other direct 
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proceeding to avoîd it. Thereafter, in contemplation of law, there 
was neither assignaient nor assignée; neither trust, trust property, 
nor trustée. The assigned property reverted by opération of law to 
the assignors; it became liable to the attachments and exécutions 
of ereditors, and upon the appointment of the complainant as assignée 
in bankruptcy it became ipso facto vested in him, subject only to such 
liens as had in the mean time attached upon it. No claim to com- 
pensation in the character of "assignée" can therefore be allowed 
to the défendant; nor for the period of 30 days, during which the 
assignment was in force, (In re Croughwell, 17 N. B. E. 337,) can 
any claim be entertained for commissions, since the assignment subse- 
quently lapsed and became void through what must be held legally 
to hâve been the fault of the assignée himself in not filing "such a 
schedule as he could." 

It does not follow, however, that ail rémunération should be denied 
to the respondent. No claim under the void assignment, or for any- 
thing having référence to the void statutory proceeding, can be re- 
garded. But for other acts performed by the respondent, in the way 
of services and disbursements, which, considered independent of the 
assignment itself, were lawfully rendered, and were bénéficiai to the 
gênerai body of ereditors, or which would hâve been necessarily in- 
curred by the complainant as assignée in the care of the property, or 
in its conversion into money, allowance should be made. The ex- 
press assignment affords the défendant no protection. He must bear 
ail the charges and disbursements pertaining to it, or to the defective 
inventory and schedules contained in his acoount. But, as it was 
not illégal for the debtors by paroi to put their property into the 
possession of the respondent as their factor or agent to sell it and 
distribute its proceeds among their ereditors, — though subject to be 
withdrawn by the debtors at any moment on payment of charges, 
and subject to the attacks of exécution ereditors, or to proceedings in 
bankruptcy, — so the respondent may be regarded as having done 
what he did under an implied request to that effect, and to haye 
acquired thereby an équitable lien upon the property in his posses- 
sion for his necessary services and disbursements therein, which 
should be respected in bankruptcy so far as they hâve been necessary 
and bénéficiai to the gênerai ereditors, or such as the assignée in 
bankruptcy would otherwise hâve incurred. Shellington v. Howland, 
53 N. Y. 371; Madison Ave. Bapt. Ch, v. Bapt. Ch. in Oliver St. 9 
Jones & S. Supr. Ct. Eep. 369, 384; S. C. 73 N. Y. 82, 92 ; Platt v. 
Archer, supra. 
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From the defendant's account rendered, and from hia testimony, it 
appears that the lirst two weeks were employed in preparing the 
inventory and schedules to be filed. As thèse were useless, and had 
référence solely to the void statutory proceeding, the expenses so 
incurred must be disallowed. The salaries of the nine persons thus 
employed amount to about $175. From January 16th to March 
12th, when the injunction in bankruptcy was served, the respondent 
was busily employed in selling the goods at wholesale and retail to 
the amount of $8,000, and in coUecting accounts, and during that 
time he personally kept the books. During several days before thât 
they had also been employed in preparing a careful inventory and 
catalogue of ail the remaining goods for an auction sale, designed to 
be held on the fourteenth of March, for which ail the préparations 
were completed, the sale to be made by Bissel & Wells, auctioneers, 
on a commission of 6 per cent,, including guaranty. The proceedings 
for the auction sale, aftet being suspended for several months through 
the injunction in bankruptcy, were finally resumed upon an order of 
this court, September 20, 1878, directing the sale to be had under the 
direction of both assignées, and the sale was accordingly completed 
in October, 1878, and the respondent coUected the moneys. Although 
the reason for this course, or for the long delay in determining upon 
it, does not fully appear, I infer that it arose from the peculiar nature 
of the goods, — a large stock of toys, — and that it was found best for 
the plaintifE to avail himself of the préparations, facilities, and 
arrangements which the défendant, aided by the debtors, had already 
made, or could afford, for the most advantageous disposition of such 
goods. Thèse arrangements and the sale were made, it is true, before 
the invalidity of the assignment had been pointed out or adjudicated ; 
but it was none the less an adoption and employment of the defend- 
ant's services in part, for which he is consequently entitled to com- 
pensation down to the close of the sales and commencement of this 
action on October 31, 1878. Clark v. Marx, 6 Ben. 275. 

The amount of thèse auction sales was about $17,500. For ail 
his services in préparation for and in carrying out thèse last sales, 
in connection with the plaintifï, I think the défendant is entitled to 
one-half the fées of assignées in bankruptcy, to be computed upon 
that sum; and for his services prier thereto, back to January 16th, 
when his sales commenced, I think the sum of $350 a reasonable 
compensation; but his chargea for the nine persons employed two 
weeks in making the schedules, amounting to $175, as nearly as I 
can make out, must be disallowed. 
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The items charged for payments to the defendant's attorney must 
abide bythe same rule. 80 far as they depended upon or related to 
the void assignment, they must be disallowed. So far as they were 
expenses necessarily incurred for the préservation of the property or 
collection of the debts, they should be allowed to an amount which is 
rôasonable and just. 

The charges as presented cannot, therefore, be allowed. They are 
intwo items — one, "January 17, 1878, $1,000;" and one, "March 11, 
$1,000." Both the items paid were evidently paid upon the basis of 
an assignment assumed to be valid under the state law and voidable 
only in bankruptcy. The first was paid but 15 days after the assign- 
ment was made, immediately after the defective schedules were filed, 
and would seem to hâve been paid quite as much as a retainer for 
future services under the assignment, as for any services abeady ren- 
dered, as the attorney values his services in connection with the 
schedules at $150 only. The second item was paid on the day the 
pétition in bankruptcy was filed, of which it is shown that the re- 
spondent had knowledge at the time. No bill of itemized charges 
was rendered by the attorney, and none was exhibited before the 
master. The attorney testified to numerous matters upon which he 
was consulted, and described what he did, in gênerai terms, without 
any spécification of the value of his différent services; and the mas- 
ter bas allowed the charges in gross. The adjudication that the 
assignment was void under the state law was not made until some 
two months after the date of the master's report ; and this adjudica- 
tion makes it impossible to take into considération quite a number of 
the matters specified by the attorney in his testimony as proper sub- 
jects of charge as against the plaintiff, which might possibly hâve 
been otherwise allowed. 

Disallowing, therefore, ail charges solely depending upon or refer- 
ring to the void assignment or its exécution under the state law, and 
ail advice for the defendant's individual benefit, and admitting those 
charges only which pertain to the préservation or collection of the 
assets and to the benefit of the gênerai creditors, the following sub- 
jects of claim specified in the testimony should be excluded, viz. : 
CounseFs examination of the assignment, and advice in relation to the 
acceptance of it, and instructions as to the defendant's duties ind 
responsibilities under it; preparing and filing schedules and advice 
concerning the same ; "matters conneeted with the estate" not 
otherwise defined ; advertising for claims and order of state court 
therefor; order to supplément schedules; "assisting" in the appoint- 
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ment of reeeiver in the Schroeder foreclosure, that not being to the 
benefit of the creditors, but opposed tliereto; preparing and filing 
defendant's bond as assignée ; advice as to the effect of the injunc- 
tion in bankruptcy, and services in this suit. Thèse subjects form by 
far the greater part of ail those specified by the attorney. The re- 
maining items embrace several collection suits, advice concerning 
disputed claims, and negotiations and arrangements concerning liti- 
gations which were of a professional character and bénéficiai to the 
creditors. The évidence is not sufficiently explicit to enable me to 
estimate with exactness the value of the services last referred to ; but 
having examined caref ully ail the testimony in regard to them, and 
allowing a libéral sum for each, I find the aggregate will not exoeed the 
Bum of $500, to which amount the complainant's coiinsel claims that 
thèse charges should be reduced, and that sum is accordingly allowed. 
The master's report passes the account as of December 37, 1878. 
By the testimony it appears that the balance of $20,663.07, then in 
the respondent's hands, had been paid over to the complainant prior 
to the report. A final decree should be prepared in accordance with 
this décision, which may be settled on two days' notice before me, if 
the parties do not agrée. 



Kells V. MoKenzib and othera. 

{Circuit Court, E. D. Michigan. November 7, 1881.) 

1. Lettbiîs Patent — Scopb op Reissubs. 

A reissued patent is not valid for everything which raight hâve been claimed 
in the original patent, nor does its validity dépend wholly upon the fact that 
the new features attempted to be socHred tliereby wcrc suggested in tlie mod- 
els, drawings, or spécifications of the original patent. 

Hence, where a patentée, in his spécifications, claims as Iiis invention a par- 
ticular part of a machine, and his claims are ail limited to that part, a reissue 
embracing other and distinct portions of the machine is not for the same in- 
vention, and is pro tantoxoià, although the designs accompanying the original 
patent show ail the features contained in the reissue. 

2. Brick Machinb— Kbisrde— Invaliditt. 

The first four claims of reissued patent No. 8,8C7, to Philip H. Kells, for an 
improvement in brick machines, are void for the reasou that they eularge the 
scope of the original patent. 

3. Same — Samb— Anticipation. 

Beissued patent No. 8,127, to Philip H. Kells, for an improvement in brick 
machines, is also void, because a machine embodying the invention thereiii 
claimed was "on sale" more than two years before the application for the 
original patent was filed. 

In Equity. 
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This was a suit upon reissued letters patent Nos. 8,867 and 8,127, for im- 
provements in brick machines. 0£ reissue No. 8,867 défendants were cliarged 
with having infringed tlie following claims: 

(1) A horizontal brick or tile machine, constructed with a tub supported 
at its ends in the standards ; and with a nose-piece or die-holder on the front 
extension. (2) The combination of the front standard, supporting the ex- 
tremity o£ the tub, a nose-piece attaclied directly to said standard, and a die 
secured to the nose-piece ; ail substantially as herein described. 

Of reissue No. 8,127 they were charged with having infringed seven claims, 
not necessary to be hère set forth. 

Thomas S. Spraguc, for complainant. 

George H. Lothrop, for défendants. 

Beown, D. J. The machine described in complainant's modal and 
spécifications consista of a horizontal tub of iron, supported by two 
standards, one at the front and one at the rear end, bolted together 
80 as to prevent the pressure of the clay from forcing them apart. 
Upon the rear end of the tub is a hopper for receiving clay, and 
through its center is a shaft armed with blades set in a spiral 
position, the révolution of which not only puddles the clay but 
forces it forward through the tub and through a nose-piece, at the 
end of which are inserted dies for the moulding of the clay in proper 
shape as it passes out of the machine. Behind the rear standard 
are two cog-wheels used for turning the shaft. 

The first objection taken to reissue No. 8,867 is that it is not for 
the same invention as that covered by the original patent, and is 
therefore void. To détermine this question it is necessary to consider 
with some care what the powers of the commissioner are with respect 
to reissuing patents, and to draw the line (often a very difficult task) 
between that which is and that which is not the same invention, By 
the ûfty-third section of the aet of 1870 (Eev. St. § 4916)— 

"Whenever any patent is inoperative or invalid, by reason of a defeetive or 
insufflcient spécification, or by reason of the patentée claiming as his own 
invention or diseovery more than he had a right to claim as new, if the error 
has arisen by inadvertence, accident, or mistake, and without any fraudulent 
or deceptive intention, the commissioner shall, on the surrender of sucli 
patent and the paymeut of tlie duty required by law, cause a new patent for 
the same invention, or in accordance with the corrected spécifications, to be 
issued to the patentée, etc. * * * But no new matter shall be introduced 
into the spécification, nor in case of a macViine patent shall the model or 
drawings be amended, except each by the other; but wlien there is neither 
model nor drawing, araendments may be made upon proof satisfaetory to the 
commissioner that such new matter or amendment was a part of the original 
invention, and was omitted from the spécification bj inadvertence, accident, 
of mistake, as aforesaid." 
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Under this section it is now settled that the décision of the com- 
missioner reissuing the patent is final and conclusive, and is not 
Bubject to review in any court, except as to the identity of the 
invention. But if it be apparent upon the face of the patent that 
he has exceeded his authority and bas thus acted without jurisdic- 
tion, and that there is a manifest repugnancy between the old and 
new patent, then it must be held as a matter of légal construction 
that the new patent is not for the same invention as that embraced 
aud secured in the original patent. Under the language of the 
statute the commissioner can only authorize a reissue when the 
patent is inoperative or invalid by reason of a defective or insufficient 
spécification, or by reason of the patentée claiming as his own in- 
vention or discovery more than he had a right to claim as new. But 
in Seymour v. Osborne, 11 Wall. 5é4, it was said by Mr. Justice Clifford, 
in delivering the opinion, that — 

" He may, doubtlesa, under that authority, allow the patentée to redescribe 
his invention, and to include in the description and claims of the patent not 
only what was well descrihed before, but whatever else was suggested or 
substantially indicated in the spécification or drawings, which properly belong 
to the invention as actually made and perfected." 

This case and that of Battin v. Taggert, 17 How. 74, hâve very 
generally been accepted by patentées as authority for the proposition 
that a patent might be reissued so as to cover everything suggested 
in the drawings in the original patent, although the claims and the 
introductory statement of the invention may hâve had référence 
solely to another portion of the machine, and other persons might 
be thus led to suppose that the patentées regarded nothing else as 
his invention or consented to abandon his right to the remainder to 
the public. 

The cases in the suprême court are not easily reconcilable, more 
probably from the difficulty of understanding the exact question 
decided, in the absence of drawings and models, than from any 
change of view as to the law, and the cases in the circuit courts are 
in hopeless confusion. The tendency of later cases in the suprême 
court, however, has been to hold the patentées to a much more rigid 
rule than that indicated in Seymour v. Osborne, and the court has fre- 
quently expressed its disapproval of the practice which has grown up 
of claiming everything which might hâve been claimed in the original 
patent, to the détriment of those who may hâve acted upon the sup- 
position that such claims had been abandoned to the public. Thus, 
in Russell v. Dodge, 93 U. S. 460, the original patent svas for a pro- 
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cess of treating bark-tanned lamb and sheep skin by means of a 
compound in which heated fat liquor waa an essential ingrédient. 
This patent was surrendered and reissued for the use of fat liquor in 
any condition, hot or cold, in the treatment of leather, and for the 
process of treating bark-tanned lamb or sheep skin by means of a 
compound in which fat liquor was the principal ingrédient. The 
state of the liquor was not mentioned as essential to the treatment or 
accômplishment of any of the results sought. It was only stated as 
a thing to bé desired that the liquor should be heated, and that it 
would be préférable that other ingrédients were mixed with the heated 
ïiquor tp make the compound mentioned. The court held the reissue 
void, upon the ground that the use of the liquor hot or cold was an 
expansion of the original patent, which required it to be hot. And 
this, although the patentée was the first to discover that fat liquor, in 
any condition, could be used for the purpose specified. It was said — ■ 

" That as a reissue could only be granted for the same invention einbraced by 
the original patent, the spécification could not be substantially changed, either 
by the addition of new matter or the omission of important particulars, so as 
to enlarge the scope of the invention as originally claimed. The origina 
patent was not inoperative nor invalid from any defective or insufflcient spéci- 
fication. The description given of the process claimed was, as stated by the 
patentée, full, clear, and exact, and the claim covered the spécification; the 
one corresponded with the other. The change made in the old spécification, 
by eliminating the necessity of using the fat liquor in a heated condition, and 
making in the new spécification its use in that condition a mère matter of 
convenience, and the insertion of an independent claim for the use of fat liquor 
in the treatment of leather generally, operated to enlarge the character and 
scope of the invention." 

So, in Powder Company v. Powder Works, 98 U. S. 126, it was held 
that letters granted for a certain process of exploding nitro-glycerine 
would not support reissued letters for a composition of nitro-glycerine 
and gunpowder and other substances, even though the original appli- 
cation claimed the invention of the process and the compound. In 
this case Mr. Justice Bradlèy says : 

" The spécification may be amended so as to make it more clear and distinct, 
the claim may be modifled so as to make it more conformable to the exact rights 
of the patentée, but the invention must be the same. So particular is the 
law on this subject that it is declared that no new matter shall be introduced 
into the spécification. This prohibition is gênerai, relating to ail patents, and 
by ' new matter ' we suppose to be meant new substantive matter, such as 
would hâve the effect of changing the invention, or of introducing what 
might be the subject of another application for a patent. The danger to be 
provided against was the temptation to amend the patent so as to cover im- 
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provements whicti might hâve corne into use, or might bave been invented 
by others after its issue. The législature was willing to eoncede to the pat- 
entée the right to amend his spécification so as fuUy to describe and claim the 
very invention attempted to be secured by his original patent, and which was 
not fully secured thereby in conséquence of inadvertence, accident, or mis- 
takfe, but was not willing to give him the right to patch up his patent by the 
addition of other inventions, which, though tJiey might be his, had not beet. 
applied for by him, or, if applied for, had been abandoned or waived. For 
such inventions he is required to make a new application, subject to such 
rights as the public and other inventors may hâve acquired in the mean 
time." 

A case bearing more directly upon the one under considération 
than any other one I hâve met is that of the Manuf'g Co. v. Ladd, 
102 U. S. 408, and, as it contains the latest expression of the suprême 
court upon this subject, it is entitled to great weight. The original 
patent was for a water-wheel of spécifie construction and form, with 
an annular chamber, a peculiar gâte and guide arrangement, and a 
contrivance for adjusting the wheel on the step. There were three 
claims to the patent. After a lapse of twelve years and a half the 
patentée obtained a reissue with eleven différent claims of a sweeping 
character, which, taken literally, would hâve given him a monopoly 
of ail water-wheels having simultaneously an effective inward and 
downward flow and discharge, whatever might be the shape of the 
floats or of the crown. The court considered itself bound to consider 
the claims of the reissued patent in accordance with the limitationp 
of the invention in the original patent, and held the excess to be void. 
In delivering the opinion Mr. Justice Bradley spoke very foreibly ol 
the evils arising from expanding claims in reissued letters patent, an<i 
in commenting upon the statute observed : 

" It was never intended to allow a patent to be enlarged, but to allow tb^ 
correction of mistakes inadvertently committed, and the restriction of claims 
which had been improperly made, or which had been made too broad, — ^just 
the contrary of that which bas corne to be the practice. In a clear case of 
mistake, (not error in judgment,) the patent may undoubtedly be enlarged; 
but that should be the exception and not the rule, whereas the enlargement 
of claims has become the rule, and their contraction the exception." 

And in speaking of the reissue m that case he says : 
" The invention of a wheel was not claimed at ail. A wheel was described, 
but it was a wheel made after a particular pattern or form, and adjusted to a 
particular apparatus for the réception and discharge of the water. * * * 
Instead of correctlng inadvertent mistakes in the spécifications, which ren- 
dered the patent inoperative and void, the patented descriptions are evidently 
intended to widen the scope of the patent, and make it embrace more than it 
did at flrst. The mistake of the patentée, or his assigns, seems to bave beei; 
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in supposiiig that he was entitled to hâve inserted in a reissue patent ail tliat 
he might hâve applied for and had inserted in the original patent. * * * A 
reissue can only be granted for the same invention which was originally pat- 
ented. If it were otherwise, a door would be opened to the admission of the 
greatest frauds. Claims and pretensions, shown to be unfounded at the time, 
might, after the lapse of a few years, a change of the officers in the patent 
office, the death of witnesses, and the dispersion of documents, be set up anew, 
and a reversai of the first décision obtained without appeal, and without any 
knowledge of the previous investigations upon the subject. * * * Hence, 
there is no safe or just rule but that which confines a reissued patent to the 
same invention * * * which was described or indicated in the original." 

Bearing in mind now that the reissue must be for the same inven- 
tion as the original patent, and that the faot that the patentée might 
hâve applied for and had inserted in his original patent ail that he 
now claims is so conclusive évidence that his reissue is valid, let 
us examine the reissue under considération in the light of thèse 
authorities. Is it for the same invention as the original? In the 
original patent. No. 124,590, the patentée spécifies his invention in 
the foUowing précise and unequivocal language : 

"The invention consista (1) in a peculiarly-shaped double throat-piece; 
(2) in a mode of attaching and supporting removable dies ; (3) in giving the 
dies convex sides, so as to secure the flUing of corners and produce concave 
or recessed bricks ; (4) in a yielding box, to receive the proper length of clay 
for one or more sets of bricks, and to hold the same wliile the bricks are being 
severed; (5) in a sliding cut-ofE adapted to sever the bricks at each end; (6) 
in a combination of cam, forked lever, and Connecting rod for operating the 
cut-olî; (7) in driving the cut-off from the tub-shaftr (8) in an expelling 
screw cast with a shaft-socket and feather." 

It will thus be seen that this statement of his invention, as well 
as the eight claims made in the original patent, relate solely to that 
portion of the machine in front of the forward standard, at the point 
where the clay passes beyond the action of the screw and is moulded 
to pass through the dies. There is no intimation .that he claims any 
novelty in the gênerai construction of the machine, or of its tub or 
standards, or of any combination by which the tub is attached to the 
standards, or the standards are held in place and prevented from 
spreading ; although it is true that the drawings annexed to his patent 
show a machine eompleted in ail thèse particulars. This patent was 
issued March 12, 1872. The défendants began building machines 
similar in their gênerai construction to complainant's machine, but 
avoiding the use of that portion of the machine covered by com- 
plainant's patent, in the fall of 1877. In July, 1879, complainant 
v.9,no.5— 19 
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applied for a reissue, in which he states his invention as before, but 
enlarges very greatly its scope : 

" The subject of my invention is a horizontal brick machine, constructed 
■with a tub supported at its ends in suitable standards, and with a nose-piece 
or die-holder projecting forward from one of the standards, and adapted for 
the attachaient of suitable dies, which are formed to deliver the clay in one 
or more horizontal columns on the edge instead of flatwise, as heretofore; the 
advantages of running the clay on edge being that they are lésa liable to dis- 
tortion, and in better shape for cutting into bricks. My invention further 
consista of a brick machine having a horizontal shaft provided with a coUar 
in rear of one of its bearings to confine the shaft against forward movement 
when the machine is running empty." 

Four additional claims are made, none of which hâve any relation 
to the claims made in the original patent. Now, if it be true that 
the patentée may claim in his reissue anything which was suggested 
in the drawings of the original patent, this reissue is valid ; but if he 
is eonfined to what he déclares is his invention in his original pat- 
ent, then it is invalid. There is nothing hère tending to show that 
his original patent was inoperative or invalid by reason of a defective 
or insuf&cient spécification. On the contrary, his spécifications are 
full and complète, and his claims appear to cover everything which 
he set forth as his own invention. There is no attempt to amend 
the claims contained in the first patent. There is not even an 
attempt to enlarge the scope of thèse claims, but there are four new 
ànd distinct claims made to parts of the machine, to which no référ- 
ence is made in the original patent as his invention. Indeed, a com- 
parison of the two spécifications precludes the idea of inadvertence, 
accident, or mistake, sinee ail but two of the claims of the original 
patent are reproduced in the reissue ; and there is no pretence that 
this patent was inoperative or invalid as to anything therein claimed 
to be the patentee's invention. It appears to be a case where the 
patentée bas materially enlarged the scope of his patent for the pur- 
pose of reaching thbse who are constructing machines after the same 
gênerai design as his own. Upon the best considération I hâve been 
able to give to this matter, I hâve corne to the conclusion that this 
reissue cannot be supported, and that as to thèse four claims it is 
void. 

Proceeding now to the second patent in this suit, reissue No. 8,127, 
dated March 19, 1878, the original of which was issued May 23, 1876, 
an objection is taken to the first claim upon the ground that this 
claim was made in the original patent and rejected; that the patentée 
acquiesced in this rejection, and therefore cannot make the same 
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claim in the reissued patent . It is true that in the case of Leggett 
V. Avery, 101 U. S. 256, it is said by Mr. Justice Bradley that it is 
vexy doubtful whether, where an applicant for letters patent, in order 
to obtain the issue thereof, acquiesces in the rejeotion of a claim 
thereto, a reissue containing such claim would be valid. In that 
case, however, on the surrender of the original letters there was a 
disclaimer of a part of the invention described by them, filed by the 
patentée in the patent office, and reissued letters were granted for the 
remainder. Afterwards, in the second reissue, the disclaimed inven- 
tions were embraced, and it was held that the patentée could not 
sustain a bill to restrain the infringement of them. The décision 
upon this point is not easily reconcilable with that of Smith v. Good- 
year Dental Vulcanite Co. 93 U. S. 486, 500, and with the other cases 
there cited, and, upon the whole, I should not feel inclined, without 
a more definite ruling upon this point, to hold this claim bad upon 
that account. It would seem that as the reissue in this case was 
applied for within two years after the original patent was issued, that 
this might be considered as rather in the nature of a renewal of his 
application for the allowance of this claim and for a rehearing of the 
matter. I do not deem it necessary, however, to express a decided 
opinion upon this point. 

Another objection is taken, which goes to show the foundation of 
the whole patent. Eevised Statutes, § 4886, provides "that any 
person who has invented or discovered any new or useful art * * • 
not in public use or on sale for more than two years prior to his 
application * * * may * * • obtain a patent therefor." 
There is évidence in this case tending very strongly to show that in 
August, 1873, a machine, which embodied ail the essential features 
of this patent, was offered for sale by the patentée to Jamison & 
Afflick, brickmakers, at Chesterton, Indiana. A prior machine, 
embodying ail the material combinations claimed in this patent, was 
completed by the complainant in 1868, and was tried. Complainant 
says that this experiment demonstrated the fact, that, if the machine 
were constructed of sufficient strength, it would be a valuable operat- 
ing machine. It was laid aside for the présent, however, and stood 
in a shed at Angell's foundry in Adrian during the winter of 1868 
and 1869, when it was taken to pièces, and a portion of it saved and 
put into another machine, which was built in 1872 at Farrar & 
Dodge's. This machine appears to hâve had ail the material élé- 
ments of the machine shown and claimed in this patent. In August, 
1873, it was sent to Jamison & Afflick, brickmakers, at Chesterton; 
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and the important question arises whetlier it waB sent there for trial 
only, or for trial and sale. Afflick, one of the firin, testified that it 
was shipped to them on terms, as they understood, that they were to 
buy it if the machine worked satisfactorily ; if net, complainant was 
to pay his own expenses and take the machine back. They kept it, 
apparently, two or three weeks, and while there it was used experi- 
mentally, to see -whether it would work or not. It seems that com- 
plainant went there for the purpose of testing it, to see if it would 
run ; but it was finally shipped back to Adrian, not being satisfac- 
tory to the firm. It is stipulated that Jamispn, the other member of 
the firm, would testify substantially as Afïïiek did upon this point. 
The only other direct testimony is that of the complainant himself, 
who says he sent it there for an expérimental machine, to see whether 
he could get it to do good work. His testimony upon this point is 
substantially as follows : 

"Question. Did you not send it away on trial, to be sold or to be bought by 
Jamison & Afflick if they liked it? Answer. Not until after it was tested. 
Q. Didn't you send it there on trial, to be bouglit by Jamison & Afflick if they 
liked it? A. I did not. Q. How did you coma to send it up to them? A. 
He came down to see me for repairs on his wheel machine, and we got to 
talking about machines, and I told him : ' Jamison, if you are a mind to, I 
will send you that machine awhile to try it, and if it works ail right it will 
be ail right.' Q. What do you mean by being 'ail right;' that the machine 
would be ail right ? 4. So it would work ail right. Q. How do you mean, 
work ail right? What would be ail right? A. What would be ail right? 
Q. Tes, sir. A. It would be ail right provided they wanted it. We didn't 
know whether he wanted it or not. He didn't say whether he wanted it or 
not. Q. If it worked ail right were they to take it? A. They didn't say they 
would take it. Ç. They could take it ? JL. They could if they wanted to. Q. 
Didn't you try to sell It to them ? A. No, sir; I didn't try to sell it to them. 
I flrst wanted to get the machine so I could do something witli it, and until 
I knew it was so I could put it ont." 

This testimony is, evidently, very evasive, but it leaves a strong 
impression upon my mind that in reality the machine was sent to 
Chesterton for sale if satisfactory, There is no reason shown why 
complainant sent it to a distant place simply for trial, particularly 
as it appears that he tried the same machine at Condit's yard, in 
Adrian, before sending it to Chesterton. This trial seems to hâve 
proved a failure, and the machine was afterwards put in better con- 
dition, and might as well been tried in Adrian again, if ail that com- 
plainant desired was to experiment with it. I think this is the only 
direct testimony upon the point. The witness Galloway testifies 
that he heard the matter talked over between complainant and the one 
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who was to buy the machine, and that it was shipped to be sold if it 
suited; that it was afterwards shipped and returned to Adrian. 
There is also évidence tending to show that complainant, in 1872, 
endeavored to sell this same machine to one Wiggins, and although 
this is denied, the matter of the sale of the machine when perfected 
seems to hâve been made the subject of a conversation between com- 
plainant and him. The machinery was afterwards rebuilt and sold 
a short time within the two years before application was made. On 
the whole, the évidence, I think, establishes the fact that this machine 
was on sale more than two years before application was made for the 
patent. 

The question whether the offer to sell a single machine would be 
sufiBcient to avoid the patent was not discussed, and I express no 
opinion upon the point. 

It results that the bill must be dismissed. 

Since this opinion was written my attention bas been called to an interest- 
ing article upon reissued patents, in the November number of the American 
Law Eeview. vol. 15, p. 731, in which the learned writer draws the same in- 
ferences which I Lave from the récent adjudications of the suprême court. 



Det&oit Lùbhicatoe Manuf'g Co. v. Eenchard and others. 
(Gireuit Court, E. D. Micidgan. August 15, 1881.) 

1. Lettbiîs Patent— Impeoted Lubricatoks — Anticipatioîi. 

A mère drawing, not followed by construction and actual use of the machine, 
does not amount to anticipation. Heid, tlierefore, that the letters patent 
granted May 22, 1877, to Charles H. Parshall, for an improvement in lubri- 
cators, is not anticipated by the drawing of J. V. Kerchard, which bears date 
August 10, 1876. 

2. Same — Same. 

A lubricator, with métal oil cup, glass indicator, and a tube shaped lilce an 
inverted syphon, whereby the condensed water can drop into the oil cup 
through the indicator, not admitting of the passage of the oil into the con- 
denser, but forcing it into the engine it is needed to lubricate, which is efFected 
by an arrangement of the parts by which the condenser and the oil cup are 
brought into immédiate contact, so that the water-seal tulte may conduct the 
condensed water into the body of the oil, and thence upward again so as to 
discharge directiy into the indicator, while it may not effect any new resuit, does 
attain the same resuit in a better mode than was known before. and is theref ore 
a valid subject for a patent. 

In Equity. 
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Matthews, Justice. This was a bill in equity, filed May i, 1881, 
by the complainants, as assignées of Charles H. Parshall, of a patent 
granted to him May 22, 1877, for an improvement in lubricators, 
alleging an infringement by the défendants and praying for an 
injunction and an account. The défendants, by their answer, deny 
the alleged infringement, and claim the right to manufacture, use, and 
sell lubricators, such as it is shown in the proof they are engaged in 
making, by virtue of a patent to the défendants, J. Vincent Eenchard 
and John J. Eenchard, No. 184,é26, granted November 14, 1876, and 
insist that they, and not Parshall, are the true, first, and original 
inventors of the device now claim ed by the complainant ; and that 
the said Parshall surreptitiously and unjustly obtained the l«tters 
patent issued to him. It is also averred, by way of defence, that the 
improvements claimed in the Parshall patent. No. 191,171, are shown 
and described in certain earlier patents, viz. : No. 169,124, granted 
to W. P. Stevenson, October 26, 1875, and No. 187,964, granted to 
W. A. Clark, March 6, 1877. It is also alleged, as a defence, that 
the Parshall patent is void because the production of the device 
therein shown did not involve the exercise of invention or discovery, 
but only mechanical skill. 

The inventions claimed as covered by the Parshall patent relate 
to certain improvements in lubricators for steam-engines, according 
to which they are of a construction peculiarly fitted to be readily 
and neatly applied to any form of engine, and also compacting the 
several parts into a close and simple body form. The supporting 
stem is provided with independent steam and oil ducts directly Con- 
necting the main steam-pipe of an engine with the respective water- 
condensing and oil-feeding chamber of the lubricator. A water-pipe 
connects the condenser with a glass indicating tube, located on the 
side of the lubricator opposite to that of the supporting stem, and is 
of Buch a construction as to both warm the oil in the body of the cup 
and at the sarae time act as an effective seal, guarding against the 
inflow of oil into the condenser. The indicator has free connection 
at both top and bottom extremities with the interior of the oil cup, 
while the upper extremity connection is free, and opens jointly into 
the oil cup and the water-pipe leading from ihe condenser, thus per- 
mitting the water and oil to pass respectively between the indicator 
and the water-pipe on the one hand, and the indicator and the oil 
cup on the other hand. The oil cup is made of métal, and is pro- 
vided with a check-valve, through which drop by drop the oil is forced 
into and through the duct leading into the steam-pipe, as drop by 
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drop it is displaced by water from the condensing chamber passing 
through the water-pipe in a siphon-shaped tube, and dropping from its 
lower orifice into the glass indicator, which thus at ail times shows 
the continuons opération of the lubricator, until the supply of oil in 
the oil chamber is exhausted. The steam from the steam-pipe passes 
by a separate duct into the condensing chamber, and is preveîited by 
the check-valvè in the oil duet from passing through it into the oil 
cup. The controverey in the présent suit arises upon the sixth claim 
of the patent, which is in thèse words : 

"(6) The combination with the oil chamber and condensing chambers, di- 
reetly secured to each other, of a water seal pipe, the upper end of which con- 
nects with the condensing chamber, while the lower portion of the pipe dépends 
into the oil chamber, and the lower end connects directly with a glass indi- 
cator, the eiids of which hâve free communication with the oil chamber, sub- 
stantially as and for the purpose set f orth." 

As there is free communication between the oil cup and the glass 
indicator, the oil and the water stand related as to level in the latter 
precisely as they do from time to time in the former, and the drops 
of water, as condensed, fall into the oil cup, displacing the oil, only 
through the glass indicator. It will be observed that the combina- 
tion set forth in this claim contemplâtes the oil and condensing 
chaoibere as "directly secured to each other." The two chambers 
are in juxtaposition, the condensing chamber being immediately over 
the oil cup, the bottom of the former being in a single pièce with the 
body of the condenser, and forming the top of the oil cup, being a 
diaphragm, the Bupporting stem which connects the lubricator with 
the steam-pipe being fitted above this diaphragm to the condenser 
and not intervening between the two chambers. This feature in the 
arrangement of the parts of the device is material, considering the 
state of the art at the date of the patent, and limits the claim of the 
patent in the sixth claim to its précise terms. 

Prior to the issue of the Parshall patent, viz., November 14, 1876, 
there was granted to two of the défendants, John J. Eenchard and J. 
Vincent Eenchard, a patent, No. 184,426, for an improved lubricator, 
under which the défendants claim the right to manufacture the lubri- 
cators alleged by the complainant to be an infringement of the Par- 
shall patent. In that patent, however, the condensing chamber and 
the oil cup are not directly secured to each other. The apparatus is 
attached to the steam-pipe of an engine by means of a horizontal 
trank. On top of this a condensing chamber is secured, and from 
the outer end of the lower part the oil cup is suspended. Commuai- 
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cation between the two is had by an angular passage, into an enlarged 
continuation of which is tapped the upper and longer leg of an 
inverted siphon tube, whose short leg terminâtes near the top of the 
cup and close to the sides thereof usually observed. The cup itself 
is a glass cylinder, and has no external indicator. One of the claims 
of the patent (the third) is : "In a displacement lubricator, suhstantially 
as described, the combination, with the elevated water réservoir and 
suspended cil cup, of the inverted siphon tube, through which the 
water passes into the said oil cup, suhstantially as described and 
shown." There is no separate claim in this patent for the inverted 
siphon tube. The advantage of having the tube in the form of an 
inverted siphon is thus set forth in the spécifications of this Een- 
chard patent : "If the tube were straight, the water in its descent 
would press up the oil, which is of less spécifie gravity, and the water 
and the oil would thus gradually change places ; but by making it in 
the shape of an inverted siphon, and being always full of water, the oil 
cannot force its way down through the short leg, and hence takes 
another outlet. " In other words, it effectually prevents the escape of 
oil by ascent through the tube into the condensing chamber, and 
forces it through the duct prepared for it into the steam-pijpe or 
machine to be lubricated. 

As early as January 2, 1872, a patent for an improvement in 
lubricators, No. 122,3Î>1, was granted to William A. Clark, Westville, 
Connecticut, which consisted of a metallic condensing chamber, super- 
imposed upon a glass oil cup, connected by means of a straight tube, 
depending perpendicularly, to convey the water into the oil cup to a 
point very near its bottom, below the water level. Between the two 
chambers was the arm or trunk, by which the lubricator was attached 
to the steam-pipe, and by means of a single passage through which 
steam was admitted to the condenser, and the oil, forced upward from 
the oil cup, flowed into the steam-pipe, Subsequently, March 6, 
1877, but still prior to the date of the Parshall or complainant's pat- 
ent, there was issued to Clark an additional patent. No. 187,964, for 
an improvement in lubricators. In this he substituted for the glass 
oil cup one made of métal, with a glass indicator, external to it, but 
freely communicating with it at both extremities. The water tube, 
which in his previous instrument passes vertically and directly from 
the condenser to oil cup, was now made to pass by a right angle hor- 
izontally through the intervening trunk towards the gauged tube or 
indicator, where it terminated by opening upwards into a small 
chamber, in which was sealed a light check-valve. From this cham- 
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ber a passage extending downward into a glass indicator delivered 
the drops of condensed water against the side of the glass indicator, 
constituting a visible feed, The use of the metallic oil cup instead 
of one made of glass became necessary, particularly upon locomo- 
tives, as expérience had shown that glass is liable to be broken by 
the motion of the machinery; but that rendered equally necessary the 
use of the glass indicator, so that it might be open to observation 
what was the condition of the lubricator. This undoubtedly led to the 
improvement patented by Clark, March 6, 1877, and to that of Parshall, 
May 22, 1877. Comparing their patents with one another, remem- 
bering that they are each for a particular and specifically described 
combination of several parts, no oneof which is separately çlaimed as 
new, I cannot say that they are identical, or that either of the prier 
ones covers that olaim in controversy in this suit, as set forth in that 
of the complainant. 

It is further insisted by the défendants, however, that if not cov- 
ered by the patent of November 14, 1876, nevertheless the combina- 
tion now claimed by the complainant was their own invention, and prior 
to that of Parshall, and that, in truth, Parshall acquired the knowl- 
edge of it from them sûrreptitiously, and so obtained bis patent in 
fraud of their rights. The évidence, in my opinion, does not sustain 
the charge that Parshall obtained his knowledge of the device he 
claims to hâve patented from the défendants, and the assumption 
that both were original and independent inventors of it seems to me 
best supported by the proof . The défendants exhibit a drawing made 
by J. V. Eenchard which bears date August 10, 1876, and which, it 
is testified by him, was made on that day, and by others, that he 
showed it to them about that time. This antedates Parshall's appli- 
cation, but it fails to supersede his patent for the reason that it seems 
well-established in évidence that Eenchard did not at that time pros- 
ecute the matter beyond the mère drawing. The drawing seems to 
exhibit a perfect machine in ail its parts, and suflûciently to show the 
combination forming the subject of the présent controversy, particu- 
larly the metallic oil cup, the siphon tube carrying the condensed 
water into the glass indicator, and the two chambers, condensing and 
oil, closely and directly united. Nevertheless, it is clearly proven 
that the défendants did not, in fact, construct an indicator in this 
form, and reduce it to actual use, until after it had been successfuUy 
acoomplished by Parshall, nor until after the date of bis patent. 
This mère drawing, therefore, cannot be allowed to hâve the eiïect of 
depriving Parshall of his title of being the first and original inventor. 
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It is insisted, however, on the part of the défendant, tliat the Parshall 
patent is void, so far as the sixth claim now under considération is 
involved, on the ground that the combination eovered thereby is a 
combination of parts already well known, producing no new resuit, 
and requiring no invention, but only mechanical skill, in its adaptation, 
and t'herefore not patentable ; and to support this proposition counsel 
cite and urge the rule as laid down in the suprême court in the case 
of Heber v. Van Normer, 20 Wall. 368, in the words : 

"It must be conceded that a new combination, if it produces new and use- 
ful results, is patentable, althougb ail the constituants of the combination 
were well known and in common use before the combination was made; but 
the resuit must be a product of the combination, and not a mère aggregate 
of several results, each the complète product of one of the combined éléments. 
Combined results are not necessarily a novel resuit, nor are they an old resuit 
obtained in a new and improved manner. Thereby bringing old devices iato 
juxtaposition and there allowing each to work out its own pfPect without the 
production of something novel, is not invention. No one, by bringing together 
several old devices without producing a new and useful resuit, the joint pro- 
duct of the éléments of the combination and something more than an aggre- 
gate, of old results, ean acquire a right to prevent others from using the same 
devices, either singly or in other combinations ; or, even if a new and useful 
resUlt is obtained, can prevent others from using some of the devices, omit- 
ting others, in the combination." 

It is not.always easy, in one's own mind, to draw distinctly the line 
■çyhich, in the application of a gênerai, rule like this, no matter how 
clearly its meaning may be apprehended, séparâtes what is hère 
called the exercise of that invention entitled to th& protection of a 
patent, and exercise of mère mechanical skill in readaptations, which 
are not. Still more difficult is it, in the application of the rule to 
the circumstances of a particular case, to point out and state distinctly 
to others, so as to clearly convey one's meaning, the reasons which 
deterraine the conclusion reached, without, at least, référence to 
drawings and diagrams, and minute and detailed rehearsals, of the 
various parts of the machine or device, their relation to each other, 
their mode of opération, and comparison with others, which wpuld 
show the exact state of the art at a particular date. That dif- 
ficulty is eucountered to some extent in , the présent instance.; 
80 far, at least, as the attempt should be made toenumerate any 
new results attained by the combination and eovered by the sixth 
claim of the Parshall patent, other than those which are separate but 
aggregated results of the several well-known parts or éléments that 
constitute the combination. But what is presented by the combina- 
tion, as it seems to me, is this : A lubricator, in which the breakage 
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of glasB oil cups is avoided by the substitution of métal, while the 
important feature of the visible feed is retained, by means of a glass 
indicator and the dropping of the condensed water into the oil cup 
through the indicator, by the means of a tube shaped like an inverted 
syphon, whereby the passage of the oil into the condenser is made 
impracticable, thus forcing it into the engine it is needed to lubri- 
cate. And this is effected by an arrangement of the parts by which 
the condenser and the oil cup aire brought into immédiate contact, 
so that the water seal tube may conduct the condensed water into 
the body of the oil, and thence upwards again, so as to discharge 
directly into the indicator. If there be no new resuit hère, at least 
I am oonstrained to say that I feel bound to aceept the décision of 
the experts of the patent-office, as certified in their recommending 
the Parshall combination for a patent, and of the office itself in 
granting it, as évidence, not otherwise overthrown, that the resuit is 
attained in a better mode than was before known. This évidence is 
corroborated by the actions of the défendants themselves, who, 
abandoning their lubricator, made before that in accordance with the 
spécifications of their own patent, after the issue of the- patent to 
Parshall, adopted in lieu of it the combination secured by it to him. 
I find, accordingly, that the complainant is entitled to a deeree 
as prayed for. Decreed accordingly. 



/ 



TuCKEE V, Saroent & Co. 

{Gîreuît Court, D. Conneetieut. September 2, 1881.) 

1. Letterb Patent— Tuckbr Bhokzb. 

Tucker bronze is made by cleanijig a pièce of cast-îron, of the desired pattern, 
from the sand and scale which adhères to it when it cornes from the mould, 
then coating it with a very thin film of oil, and, flnally, subjecting it to a high 
degree of heat one or more times, whereby varions colors may be produced upon 
the surface of the iron and rendered pei-manent. Eeld, that bright cast iron 
oxidized, and covered with a coat of oxidized oil, vamish, or size, may be, but is 
not necessarily, Tucker bronze; and that, in the présent case, there is no 
infrîngement. 

Eliku G. Loomis and James E. Maynadier, for plaintiff. 

Charles E. Mitchell and John S, Beaeh, for défendant. 

Shipman, D. J. This is a bill in equity based upon the alleged 
infringement of reissued letters patent Nos. 2,355 and 2,356, dated 
September 11, 1866, and granted to the Tucker Manufacturing Com- 
pany as assignée of Hiram Tucker, and now owned by the plaintifF, 
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— one patent being for an improved process in bronzing or coloring 
iron, and the other being for the iron thus bronzed. The original 
patent was issued December 15, 1863. 

Thèse reissued patents were the subject of litigation before Mr. 
Justice Clifford in Tucker v. Tucker Manufy Co. 10 0. G. 464; and 
before Judge Lowell in Tucker v. Burditt, 5 Fed. Eep. 808; and in 
Tucker y. Dana, 7 Fed. Eep. 213. They hâve heretofore, to a cer- 
tain extent, been the subject of discussion in this court. Judge 
Lowell, in Tucker v. Burditt, describes the patented process, and 
oonstrues the patent as foUows: 

" The process consists of cleaning a pièce of cast iron of the desired pat- 
tern from the sand and scale which adhère toit when it cpines frpm the 
mould, and then coating it with a very thin film of oil, and subjecting it to a 
high degree qf heat, one or more times, whereby varions colors raay be pro- 
duced upon the surface of the iron, and reiidered permanent, which, before 
this invention, were not produced in cast iron, or, if approximated, were not 
permanent. A film of varnish containing oil may be used Instead of oil, and 
may infringe the patent ; and so, if the iron is first heated, and then varnished 
and heated again, the process may be infringed." 

With this général définition of tlie patented process the parties do 
not now find fault. 

Thé patentée describes the process more at length in the spécifica- 
tion of reissue No. 2,356, and says: 

" Metals hâve heretofore been lacquered or bronzed by the application of a 
solution of resiû and metallic powders or salts, and dried by exposure to air 
or heat. Iron has been japanned by covering its surface with oily solutions 
of asphaltum and pigments, and subséquent application of heat sutHcient to 
produce hardness. Thèse are well-known opérations. My invention consists 
in a process of covering iron with a very thin coating of oil, and then subject- 
ing it to heat, the effect of which is to leave upon the iron a fîrm film, which 
is very durable, and gives the iron a highly ornamental appearance, like that 
of bronze. In practice I proceed as follows: The surface of the iron is 
cleansed from sand, scale, or other foreign matter; and, where fine effeots 
are desired, the surface is best made smooth or polished. Under given con- 
ditions of heating and oiling, the finer the polish the lighter is the bronze 
tint produced. In cases where ornauientation is obtained by relief, the salient 
parts should be most highly polished or most smoothly surfaced, in order 
that the colors produced upon Ihem shall not be so deep as it is on those 
parts which are in the rear, so as to imitate thereby more nearly the effects of 
genuine bronze, in which the natural oxidation is apt to be worn somewhat 
away from its salient parts, and therefore lighter in color. When the iron is 
thus prepared I cover it with a very thin coating of linseed oil, or any oil 
which is the équivalent therefor, for the purpose hère specified, (such a coat- 
ing as I find best attained by applying the oil with a brush, and then rubbing 
off the oiled surface thoroughly with a rag, sponge, or other suitable impie- 
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ment,) and then plaée it in an oven, where it is submitted to a degree o£ beat 
which may be measured by an intensity sufflcient to change a brightened sur- 
face of clean, unoiled iron to a color varying from a light straw color to a deep 
blue; the lowest degree of beat producing the lightest colored changes andthe 
lightest bronze, and the highest degree of beat producing the darkest colored 
changes and the darkest bronze. It is important that the coating of oil 
be made extremely thin, as a coating of auy material thickness will leave a 
rough and varied surface after the beat is applied. As the oiled iron becomes 
beated the color obtained will be bronze, of an intensity corresponding to the 
degree of beat employed; but it should be observed that the beat may be 
made so intense and so long continued as to destroy the oil, in whlch case the 
iron will lose the bronze tint acquired and will assume the dark-blue Shade." 

The défendant is said to hâve infrdnged the two reissues by the man- 
ufacture and sale of cast-iron butts, samples of which -were produced 
and marked Exhibits A D and DD. Thèse butts were colored in this 
way: The sunken parts are first coveredwith a blackjapan, and this 
coat of blacking is baked in an oven at a température not exceeding 
320 deg. Fahrenheit. This japanning of the sunken parts is immar 
terial. It is not really claimed to be a Tucker bronzing; the object, 
probably, is to make a marked contrast between the sunken and 
salient parts of the butt. Ail but the sunken parts are then ground 
and subjected to a beat of 480 deg, Fahrenheit, which colora the iron 
a dark straw color. The ground parts of one of the exhibits are 
nearly or quite blue. A coat of oopal vamish of substantial thick- 
ness is then put on and baked in a beat of not over 300 deg. Fahren- 
heit. This produces a material coating of oxidized varnish upon the 
surface of the iron which can be scraped up by a rapidly-drawn knife- 
blade, as a shaving roUs up before the knife of a plane. It was not 
claimed by the défendant that the vamish was not oxidized by the 
beat. No proof was offered by the plaintiff in regard to the oxida- 
tion of the iron during the second heating, and I do not think it of 
importance. The plaintiff relies upon the uncontradicted fact that 
by successive applications of beat the iron and varnish were oxidized ; 
and if an iron surface oxidized by beat with a coating of vamish 
oxidized by beat necessarily makes Tucker bronze, then the défend- 
ant infringes the plaintiff's patents. This précise question bas not 
apparently been the subject of discussion, either before Judge Clifford 
or Judge Lowell, and therefore it becomes necessary to ascertain the 
exact extent of the invention by the aid of the évidence v?hich was 
introduced in regard to novelty, and which the défendant insisted 
proved that the Tucker process was practiced in its factory prior to 
18-59. 
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P. W. Brocksieper was in the employment of Peck & Walter, the 
Peck & Walter Manufacturing Company, and J. B. Sargent & Co., 
the predecessors of the défendant in New Britain, between 1849 and 
1859, as the foreman in the ornamental department of their work, 
and is now a contractor in the defendant's factory in New Haven. 
He did the class of work hereafter described between 1856 and 1859, 
in New Britain, but the work of which I speak particularly was done 
after 1857, in a newkiln made underthe superintendence of Mr. Geb- 
hard, the head painter of the establishment, for the purpose of fur- 
nishing a very high beat. Brocksieper treated hat-hooks, coat-hooks, 
jàmb-hooks, sash-fasteners, match-boxes, looking-glass frames, and 
cast-iron horses for saddler's Windows in the following way : 

" We had the castings cast with a facing, so as to corne eut of the sand very 
nearly entirely free of sand ; then those castings roUed, drilled, and counter- 
sunlc, the highest parts or the protninent parts of the ornaments brigh tened with 
sand-paper or emery-paper, brushed clean from dust, then sized and baked. In 
order to handle threm easy, those hooks, we had them fastened on a block with 
a spring, and sized them in quantities as they were ordered, let them stand 
long enough so that the size would not stick to the Angers, then we put them 
in pans, or on hooks, and put them in the kiln to bake." 

The size was a mixture of eqaal parts of tarpentine, copal varnish, 
and linseed oil, and was applied in a very thin coat, put on with a 
stiff, fine brush as lightly as he could. The kiln was heated to 420 
degrees Fahrenheit. Several batches of hooks of from 12 dozen to 
24 dozen eaoh, between 100 dozen and 200 dozen sash-fasteners, 
about 100 looking-glass frames, and horses in "considérable quanti- 
ties," were made and sold. The match-boxes were probably made in 
larger quantities. 

It is manifest that this style of ornamentation did not become a 
marked feature of the defendant's business. It was not caught up 
as an attractive style by their customers, though Brocksieper was 
much pleased with it, and did what he could to press it upon the 
attention of his employers. While there is no doubt that the repro- 
ductions of this method of coloring, which were made by Mr. Euff 
under the eye of the examiner, are Tucker bronze, I do not think that 
the articles which were made in 1857 were precisely of the same char- 
acter, for if they had been they would hâve received the prompt 
attention of the public. 

The plaintiff says that they werè not made by his process for two 
reasons : First, that tliere is no évidence that the iron was oxidized 
by the beat, which is an essential part of his process. Ail the testi- 
mony in regard to the manner of manufacture shows that the iron 
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must hâve been heated bo as to be oxidized, The kiki was sufficiently 
bot ; the coating of size was sufficiently thin. That there was no 
oxidation rests in theory alone. The second reason is that the coat- 
ing was too thick to make genuine Tucker bronze, and the plaintiÔ'a 
counsel quote the language of the spécification to show the stress 
which the patentée placed upon the thinness of the oil coating. Upon 
this point I think the plaintiff is right. There was oxidation, but 
there was a coating of baked size over the oxidized iron, which was 
a différent thing from the resuit produced by the plaintiff's process. 
The articles which were manufactured did not hâve the beauty of 
Tucker bronze, but presented the appearance of a vamished or 
painted article. It foUows that bright cast iron oxidized, and cov- 
ered with a coat of oxidized oil, varnish, or size, may be, but is not 
necessarily, Tucker bronze. 

Tucker bronze is a new surface of the iron produced by the joint 
oxidation, or by the successive oxidations, of the iron and a film of 
oil or varnish thereon, by means of high beat, and is not a new coat- 
ing of oxidized oil or varnish upon the iron. The oil must be applied 
in such a way that after oxidation there is no substantial covering of 
baked oil upon the surface of the iron. The surface of the iron is a 
bronzed surface, becatise the film of the oil is so thin and is so closely 
united with the pores of the iron as to be almost a part of it, and 
does not form a substantial covering like a coat of varnish over the 
surface of the iron. In Tucker bronze, which has been subjected to 
one heat, the film of oil can with difficulty be scraped off with a 
knife. When the iron has had two or three successive applications 
cff oil, and has been heated two or three times, the oil cornes off by 
scraping, in the form of little flakes or of powder. 

Tueker's discovery was that bright cast iron, covered with a thin 
film of oil, would take on, by the action of high heat, a new surface 
resembling bronze. The défendant covers the oxidized surface of the 
iron with an oxidized coat of varnish. It does what Brocksieper did 
in 1857, except that it takes two steps instead of one to accomplisb 
the resuit. 

Let the bill be dismissed. 
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Al US and others ». Stowell, Survivor, etc. 

(Circuit Court, E. D. Wiaconain. July 26, 1881.) 

1. Lettbbs Patent — Saw-Mill Dogs — Anticipation. 

Selden's device, known as a saw-mill dog, held to hâve been anticipatcd, and 
therefore to be invalid. 

In Equity. 

W. G. Bainey, for complainants. 

Flanders d Bottum, for défendant. 

Dyer, D. J., (orally.) There was, some time sînce, heard and de- 
cided in this court the case of Allie v. Stowell, involving the validity of 
certain patents, one of which was issued to one Selden, and the other 
to one Beckwith, upon certain devices known as saw-mill dogs. Both 
patents were sustained, and injunctions were granted. Subsequently, 
an application was made to reopen the case as to both patents, and 
af ter hearing, and investigation of the questions involved, a rehear- 
ing was granted as to the Selden patent, but not as to the Beckwith 
patent. The case bas now been argued before thè full bench upon 
testimony that has been submitted with référence to the validity of 
the Selden patent, and as to whether it was not anticipated by the 
devices that are claimed to bave been made and sold as early as 1845, 
and subsequently by one Page, at Washington, and one Duval, at 
Zanesville, Ohio. Testimony upon the rehearing, and touching the 
validity of the Selden patent, has been fully taken, and we hâve to 
pass upon the case in the light of the new f acts that bave been 
developed. There has been produced what is known as the Duval 
device. Certainly, the similarity between this device, which antici- 
pated by many years the Selden, and the Selden dog, is quite strik- 
ing, as is apparent upon mère inspection. 

A change of the original decree is resisted by the complainants, 
substantially upon two grounds; the first being that the principal 
witness for the défendant stands in suoh an attitude, and occupies 
such a relation to the défendant, as requires the court to entirely dis- 
regard bis testimony. The other is that there is such a defect 
apparent in the construction of the Duval device as must satisfy the 
court that it could not be made an operative machine. Of course 
the rule is familiar, that where it is claimed that a patented device 
is anticipated by another, and that there has been a prior use, it is 
necessary to show, not, perhaps, that the anticipating device has been 
actually used, but certainly that it was capable of practical and sue» 
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cessful use. It is contended by counsel for complainant that this 
fact is not established in this case. 

We cannot, upon careful considération of the testimony, agrée 
with counsel that the testimony of the witness Eobinson, who is one 
of the witnesses for the défendant, should be entirely disregarded by 
the court. It seems to be corroborated by other testimony in the 
case. He is corroborated by the présence of the device which it is 
claimed anticipâtes the Selden dog, and which is produced in court, 
and that is a very powerful circumstance influencing the mind of the 
court in coming to a conclusion upon that question. Then we hâve 
also the account book which was kept at the time this device was 
sold, as far back as 1865 and 1866, which contains entries showing 
such sales. And so we conclude that the case does not stand alone 
upon the testimony of the witness Eobinson. Then, further, we 
think that the testimony and the device itself, as it is exhibited to 
us, show that it was capable of practical use. 

I may say hère that at the first hearing I had not a little difficulty 
in determining this very question relative to the Selden dog; and it 
seems to us, upon a comparison of the devices, and upon the best light 
that we can extract from the testimony that is now submitted, that 
the testimony is quite as strong that the Duval device is one that 
could be practically and successfuUy used, as was the testimony in 
the original case that the Selden device could be so used. So, with- 
out elaborating upon the case, or attempting the delivery of an 
opinion in extenso, we content ourselves with announcing our con- 
clusion, which is, that thèse devices, which hâve been submitted as 
anticipating the Selden dog, should be held to anticipate it, and 
therefore that the Selden patent must be declared invalid. 

I am authorized to say that Mr. Justice Hablan concurs in this 
conclusion. 

V.9,no.5— 20 



306 FEDERAL EEPOBTER. 

Dederick V. Cassell and others.* 
{Circuit Court, E. £). Pennsylvania. October 6, 1881.) 

1. Patent— Rbissue — Division and Enlahgement of Claims — What is not 

"New Mattbr." 

While such extensive division and enlargement of claims in reiasues as tends 
to confusion and litigation is repreliensible, it affords no légal ground of objec- 
tion to the reissues unless "newmatter" is introduced, and nothing plainly 
embraced in the spécifications, model, or drawings is " new matter." 

2. BAME — SUBOKDINATE COMBINATIONS NOT CLAIMED IN ORIGINAL PaTENT. 

While language may be found in OUI v. WdU, 22 Wall. 1, and a few other 
cases, which, standing alone, might justify a belief that where a gênerai combi- 
nation embraces minor subordinate combinations not claimed in the original 
patent, a subséquent introduction of claims for the latter is invalid, yot such a 
conclusion cannot be reoonciled with what has been decided elsewhere, both 
before and sînce. 

3. Same — Presumption ab to Validitt. 

A reissue is entitled to a presumption in its favor, and to justify its rejection, 
on the allégation of " new matter," it must clearly appear that such new mat- 
ter has been introduced. 

4. Same — Combination— Infhingbmbnt. 

A new combination is infringed whenever another employa substantially the 
same combination in plan and éléments, operating in the same manner and 
producing substantially the same rfesult. The doctrine of équivalents, with 
slight modification, applies with as much force to such an invention as to any 
other. 

5. Bame — Improvements in Balikg Presses. 

Claims Nos. 3, 5, 7, 8, 10, and 11 of reissue 8,130, No. 3 of reissue 8,316, Nos. 
3 and 11 of reissue 7,983, No. 6 of reissue 8,292, and No. 1 of reissue 8,296, for 
improvements in baling-presses, hdd valid, and respoudent's machine Jield to be 
an infringement. 

6. Same. 

Claims Nos. 4 and 6 of reissue 8,130, No. 2 of reissue 8,316, No. 5 of reissue 
7,983, Nos. 6, 7, 8, 10, and 11 of reissue 8,312, and Nos. 2 and 5 of reissue 8,292, 
hdd invalid. 

Hearing on Bill, Answer, and Proof. 

Bill for injunction against infringement of reissuea of patents issued to 
complainant for improvements in baling-presses. The answer denied novelty, 
alleged that the reissues contained "new matter," and denied infringement. 
The facts are sufliciently stated in the opinion. 

L. Hill, for complainant. 

G. E. Marsh, J. Pusey, and Collier é Bell, for défendants. 

Butler, D. J. The snit embraces seven patents, for "improvements 
in baling-presses," numbered 8,130, 8,316, 7,983, 8,312, 8,292, 8,296, 
and 187,220. The last named, however, the plaintiff has withdrawn. 

*Keported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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The first and second are reissues derived from original 132,566, 
dated Ootober 29, 1872; thé third and fourth are reissues derived 
from original 132,639, of same date as 132,666 ; the fifth is a reissue 
of original 151,477, dated June 2, 1874, and the sixth a reissue of 
original 177,216, dated May 9, 1876. As the case now stands the 
respondent is charged with infringing 22 claims, being the third, 
fourth, fifth, sixth, seventh, eighth, tenth, and eleveùth of 8,130 ;. the 
second and third of 8,316; the third, fifth, and eleventh of 7,983; 
the sixth, seventh, eighth, tenth, and eleventh of 8,312; the second, 
fifth, and sixth of 8,292; and the first of 8,296. The fourth and 
sixth of 7,983, and the fourth of 8,296, included in the bill, hâve 
been withdrawn; and the fifth of 8,292, which was not so included, 
has been introduced by agreement. 

The answer dénies the validity of the several patents and claims, 
and the charge of infringement. 

The issues raised can only be disposed of intelligently, by consid- 
ering each patent and claim separately. It is not necessary, however, 
to state at large our reasons for the disposition made of them. To 
do 80 would require a written analysis of the varions machines and 
devicés exhibited to prove anticipation, and a comparison of their sev- 
eral parts with the respective claims of the plaintiff, as well as a 
dissertation on the former state of the art, which would involve much 
useless labor and much more time than can be spared for the pur- 
pose. The questions of law are neither new nor difficult; and the 
questions of fact are sueh as commonly arise in patent cases. I 
shall, therefore, do little more than state conclusions. A few con- 
sidérations, common to ail the patents, and many of the claims, can 
be disposed of most profitably, at the outset. 

As has been stated, the original letters were surrendered, and reis- 
sues obtained, (for separate minor, or subordinate, combinations as 
respects 132,566 and 132,639,) with the several claims of each original 
divided alnd enlarged. While this extensive division and enlarge- 
ment of claims (induced, probably, by a nervous appréhension of 
future difSculties) tends to confusion and litigation, and is there- 
fore reprehensible, it affords no légal ground of objection to the 
reissues, unless "new matter" has been introduced. The introduction 
of "new matter" , is f orbidden by the statute. Nothing, however, 
plainly embraced in the spécifications, modal, or drawiogs, is re- 
garded by the courts as "new matter:" Bentz v. Ella», 6 0. G. 117; 
Thomas y. Manuf'g Co. 16 0. G. 541 ; Glue Co. v. Upton, 6 0. G. 830; 
iAuitman v, Hollcy, 11 Blatchf. 317; Smith v. Goodyear, 11 0. G. 246; 
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S. c. 11 Otto, 486. While language may be found in GUI v. Wells, 
22 Wall. 1, and a few other cases, which, standing alone, might 
justify a belief that where a gênerai combination embraees minor, 
Bubordinate combinations, not claimed in the original patent, a sub- 
bequent introduction of claims for the latter, is invalid. Such a con- 
clusion, however, cannot be reconciled with -what bas been decided 
elsewhere, both beîore and since : Henry v. Nelson, 12 0. G. 753 ; Kér- 
osène Lamp Co. v. Littell, 13 0. G. 1009; Stevens v. Pritchard, 10 
0. G. 505 ; Brown v. Selby, 23 Wall. 181 ; Seymour v. Morgan, 11 
Wall. 544; Pearl v. Océan Mills, 11 0. G. 4; Christman v. Ramsey, 
17 0. G. 95; Sussell v. Spaeth, 14 0. G. 274. The patent, whether a 
reissue or an original, is entitled to a presumption in its favor: 
Railroad Co. v. Stimpson, 14 Pet. 448 ; Stevens v. Pritchard, 10 0. G. 
505; Rossner v. Anness, 13 0. G. 870; Smith v. Goodyear, 5 0. G. 
585. To justify the rejection of a patent or its claims, therefore, on 
the allégation of "new matter" it must clearly appear that such mat- 
ter has been introduced. A careful examination of the originals and 
reissues involved in this case has not satiafied us that "new matter" 
bas been introduced. 

Thèse patents are, principally, for new combinations. A majority 
of patents granted in modem times, are for such inventions ; and they 
are none the less entitled to protection, and none the less valuable, 
on this aocount. A new machine, or a new manufacture is thus pro- 
duced, whereby new and useful results are obtained. Such a machine 
is infringed whenever another employa substantially the same com- 
bination, in plan and éléments, operating in tbe same manner and 
producing substantially the same resuit. The doctrine of équiv- 
alents, with slight modification, applies with as much force to such 
an invention as to any otber : Gould v. Beese, 15 Wall. 192 ; Seymour 
V. Osborne, 11 Wall. 556; Gill v. Wells, 22 Wall. 14, 15. Where, 
however, there is a différence, not in form simply, but in substance, — 
a différence in plan or combination, — in short, a différence in inven- 
tion, of course, the one machine will not infringe the other. The old 
éléments from which one individual has drawn are open to ail, It is 
the peculiar combination which one has effected that another shall 
not copy. It is the substance of the combination, however, and not 
the form, that is to be regarded. If the same plan, and substantially 
the same means of carrying it out, be employed, it is but copying. 

That the plaintiff's press (considered as an entire machine) is the 
resuit of a new plan and new combination ; that invention was neces- 
sary to produce it, and that great benefit has resulted from its pro- 
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duction and use, we cannot doubt. An extended inquiry respecting 
the state of the art prior to its invention, in 1872, is unriecessary. 
The baling-presses employed for hay, up to that time, were of a prim- 
itive character. The upright press, principally used, consisted of a 
box or tube of about three by five feet in diameter, in whioh a platen 
or traverser moved, compressing the hay and forming the baie, by a 
single movement. While the hay was thus held in position, doors in 
the side of the box were opened and the baie was bound and removed. 
The platen was then drawn up, and the opération repeated. The baie 
rested on its side while within the box, and consequently was prossed 
and bound transversely. Longitudinal presses had been constructed, 
by laying the box or tube above described, upon its side, into which 
the hay was infier ted through doors on top. After tramping, the 
doors were closed, and the platen moved forward until the hay was 
compressed, when they were opened, and the baie bound and removed. 
Beater- presses, referred to by the witnesses as in use to a limited 
extent, were similar to the two described, having a device, however^; 
to supply the necessity for tramping while the box was being fiUed. 
For baling cotton, presses of similar construction, though somewhat 
more ingénions and complicated, were employed. None of the sev- 
eral machines referred to, however, were like the plaintiff's, either in 
plan or combination of parts, or capable of performing its functions. 
If it be true, as alleged by the défendant, that ail the parts embraced 
in the plaintiff's press, may be found in the varions devices previously 
used to compress hay, cotton, peat and clay, the plaintiff's right to 
the new combination which he constructed, would be none the less 
complète. It will not answer to say this required no invention, that 
any mechanic might hâve selected the parts and combined them. 
The same might be said with equal force in almost every instance in 
which a patent for combination is issued. The fact that no mechanic 
did seleot and combine the parts, and produce such a press, notwith- 
standing the great need for it, is a sufficient answer to the suggestion. 
The invention consists in constructing a machine whereby hay may 
be pressed, baled and tied off in a straight tube, open at both ends, 
by a continuons opération, each baie completed being expelled by the 
process of forming another behind it, and ail interruption from feed- 
ing and removing baies, thus avoided. Such a press was never before 
constructed, and such a resuit never before obtained. The press con- 
sists of — 

"A horizontal tube, open at both ends; a ram or ' traverser' working back and 
forth rapidly iu one eiid of the tube, by means of a svveep, crauk and pitman. 
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whieh enabled the horse or other power to move forward continuously with- 
out stopping or reversing, and whicli caused the ram to make strokes or move- 
ments of fixed extent and equal power ; an opening in the top of the tube, into 
which the hay was fed, one forkful at a time, so that eaeh forkf ul would be 
thrust forward to a fixed distance by the next stroke of the ram, and thereby 
compacted into a vertical section of pressed hay; retaining-shoulders in the 
walls of the tube, at or near the forward limit of the movement of the ram, to 
keep the hay sections from expanding baekward on the return stroke of the 
ram ; grooved partitions, to be inserted between the baies and moved along in 
the tube with them, to separate one baie from another, and to facilitate the 
introduction of the bands; tie-slots in the sides of the tube, to enable the bands 
to be introduced, passed around the baies, and tied oiî without interrupting 
the feeding, pressing^ and discharging opérations; provision for adjusting the 
walls of the tube towards or from each other, to regulate the friction upon the 
sides of the baie ; and a springing or yielding front face to the ram or ' traverser.' 
to prevent the hay from overlapping it and binding between its upper edge 
and the top of the tube." 

This is the plaintififs language, but, as a gênerai description it is 
accurate. That the défendants' press infringes, we do not doubt. 
Whether ail the plaintiff's claims are valid, and so infringed, is yet to 
be considered. But, looking at each press as a whole, and comparing 
the two, we find no material or substantial différence. Each has a 
crank-toggle and reoiprocating traverser, a press-box and bale-cham- 
ber, with tying-slots and retaining-shoulders at its rear end; each 
builds up a baie of separately-compressed sections, and discharges it 
when formed, through the forward end, by means of additional charges, 
and each has the adjustable sides at the front of the bale-chamber 
to regulate the friction of the passing baie. In short, the hay is 
reeeived, pressed and formed into baies, held in position, bound and 
discharged, by the two presses substantially in the same manner — 
practically by the same means and mode of opération, and with sub- 
stantially the same resuit. Horizontal tying-slots are found on but 
one side of the défendants' (while the plaintiff's has them on both,) 
but a vertical slot or opening on the other, is substituted for passing 
the bands (the only ofiSce of tying-slots.) Neither this nor any other 
différence found, is deemed material. They are différences in form, 
that add no value to the machine. The défendants' will do nothing 
which the plaintiff's will not do as well and as expeditiously. The 
absence of advantage in the complicated method of passing the bands 
— rendered necessary by omitting the slots on one side — and the other 
différences in construction, might suggest the thought that thèse dif- 
férences were resorted to in the hope of escaping responsibility for 
infringement. 
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Tuming now to the several letters patent, and taking up the re- 
spective claims involved in their order, we find that of reissue 8,130 
they are tbree, four, five, six, seven, eight, ten aud eleven, which read 
as follows : 

"(3) The slots I, in combination with the bale-chamber C, provided with 
shoulders, substantially for the purpose set forth. (4) ïhe above-described 
method of succeasivély ejecting flnished baies frora a press by means of addi- 
tional charges of material forced within the chamber, (5) The prôcumbent 
or horizontal press-bôx and bale-chamber B C, constructed with a feed-oçifice 
at the top, as at A, and provided with horizontal side-tying slots I, substan- 
tially for the purpose set forth. (6) A press for baling hay, cotton and other 
flbrous material that is bound into baies, so constructed, combined and oper- 
ated that the hay is fed in or pressed at one end of the chamber and forced 
out at the other end by a common traverser and sitnultaueous opération, as 
set, forth. (7) A press for baling hay, cotton and other flbrous material that 
is bound into baies, so constructed, combined and operated that the finished 
baie is forced out of one end of the chamber as the loose material is fed in or 
pressed at the other end by a common traverser and simultaneous opération, 
as set forth. (8) The traverser E, constructed with a contracting or yielding 
front, to w«ige together when the hay overlaps it, substantially for the purpose 
set forth." "(10) The retaining-shoulder H, in combination with the bale- 
chamber C and traverser E, for the purpose set forth. (11) In a prôcumbent 
press, in which the hay and other loose material is pressed in sections into 
baies, the slots I, in combination with the press-case B C and traverser E, for 
the purpose set forth." 

Of the above, three, five, seven, eight, ten and eleven are valid. 
The proofs sustain the presumption of novelty and utility. Eight is 
for an improved traverser ; seven is for the complète machine ; while 
the others are for minor or subordinate combinations embraced. 
That the traverser is new is admitted ; that its novelty is useful, and 
involved invention, is quite clear. The novelty and utility of the 
completed machine, and the validity of the claim for it, hâve already 
been fully considered. The objection urged against some of the 
claims to minor combination^, that the parts do not co-operate or 
combine in action, does not seem to be sustained by the proofs. Six 
we find to be identical with seven, and the double claim cannot be 
sustained. Four, properly construed, is also identical with seven. It 
is for the effect produced by constructing and operating the plaintifs 
press. It could only bè infringed by doing this. The language, — the 
"above-described method,"— and the otherwiseimplied référence io 
the spécifications, require the claim to be read as one for the plain- 
tiff's metJiod of operating his press. In Blanchard v. Spragiie, 3 Sumn. 
279, this construction was made where there was much less to justify it, 
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and it bas been adopted in numerous other instances : Stone y.Sprague, 
1 Story, 270 ; Oray v. James, Pet. C. C. E. 394 ; Jones v. Pearce, Web- 
ster, P. C. 123 ; Blanchard Co. v. Warner, 1 Blatcbf. 209 ; Baïbroad Co. 
V. Dubois, 12 Wall. 47 ; Clark v. Busfield, 10 Wall. 1 33. If it were for 
amei/iofiindependently of the plaintiff's press, it would be bad for want 
of novelty. The scms method of ejecting substances out of presses — 
by successive charges of material behind — bas been in use time out of 
mind. The presses for peat and brick, exhibited by the défendants, 
show it. That the substances were not hay, baled or unbaled, is not 
important. The method was the same; the application of it to other 
material would be but another use. The suggestion that the sub- 
stance so ejected was not hay baled and ejected as the plaintiff does 
it, brings us back to the point at which we started, by illustrating that 
the claim is not for an independent process, but for the plaintiff's, as 
performed by his particular machine, involving his entire invention. 
In either view, however, the claim cannot be allowed. 
Of reissue 8,316 the claims involved read as foUows : 

"(2) The combination of the sweep or horse-lever with the crank F and pit- 
man L, for operating the traverser of a baling-press. (3) The craak or tog- 
gle L F, in combination with the traverser E, receiving-box B, and bale-cham- 
ber C, substantially as described." 

Properly construed, thèse claims embrace the same matter. If 
the first were confined to the language in which it is expressed, it 
would probably hâve to be rejected for want of novelty ; for it would 
thus seem to be for a new application of an ordinary horse-power, 
requiring no invention. That the plaintiff intended it to be so con- 
fined, is rendered quite probable by the insertion of the next claim — 
which involves the same matter, in combination with other éléments 
of his press. The same combination, however, is incorporated in the 
first by necessary implication. It must therefore be rejected, — the 
second of the two being allowed, because of its greater perspicuity. 
There is no reason to doubt the novelty or utility of this claim, or to 
question its validity on any other account. 

Of reissue 7,983, the claims involved are as follows : 

"(3) In a horizontal baling-press, in which the baies are compressed and 
ejected through the end, the bale-chamber D, constructed with tapering or 
adjustable sides, to regulate the résistance offered to the passage of the baie, 
for the purpose of compressing and hardening it, substantially as described." 
"(5) The press-head formed of the previously completed baie, substantially foï 
the purpose set forth." "(11) The folio wer 0, as the partition or séparation 
between the flnished and forming baie, as set forth." 
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The third, the proofs show to be a novel and patentable combina- 
tion. We do not think any of the devices exhibited by the défendants, 
prove anticipation. Its utility cannot be questioned.-^The fifth is 
invalid. The baie, claimed as the "press-head, " f orms no part of the 
patented machine. It is the product of the press — the resuit of its 
opération in use. — The eleventh — for the "follower 0, as a partition," 
refers to the "follower 0" described in the spécifications. No valid 
objection to it is shown. 

Of reissue 8,312, the claims involved read as follows: 

"(6) The toggle G F, connected to the reciprocating traverser C, in combina- 
tion with the press-case B D, provided with a yielding head or résistance, for 
the purpose set forth. (7) The press-box B, reciprocating traverser C, in 
combination with a bale-chamber, D, provided with a movable partition be- 
tween the forming and finished baies. (8) The process of forming the baie 
within the chamber by means of a movable partition, the traverser, and the 
previously-compressed baie, substantially as described." " (10) In a baling- 
press, the crank, eceentric, or cam, or the toggle F G, in combination with the 
reciprocating traverser C, and baling-chamber B D, provided with a movable 
partition frame for the baies. (11) The bale-chamber D, provided with sta- 
tionary retaining-shoulders, in combination with a movable partition for the 
baies." 

The sixth diSers from the third of 8,316 only in the last élément 
named — "the yielding head of résistance" — and as this élément is 
admitted to be the "finished baie," embraced in claim 5 of 7,983, 
"which we bave already considered and rejected, this claim also must 
be disallowed. The distinguishing feature of the seventh, eighth, 
tenth and eleventh, is the "movable partition" in the combination 
stated. If by this partition is meant a plain slide (a partition with- 
out grooves,) as the plaintiff's testimony, as well as the language 
employed to describe the device, would indicate, the claims are un- 
justifiable. No such partition is indicated in the spécifications, 
drawings or model, — for the very good reason, no doubt, that its use 
■would be impracticable in the press. The partition there shown is 
the grooved "follower 0." The language of the spécification is, "the 
follower 0, with tying-grooves, is inserted in the press-box in the rear 
of the finished baie, and forced along with it," thus constituting a 
partition between the baies, and facilitating the passage of bands. In 
the original patent a single claim is founded on this, in the following 
words : "(10) The follower 0, constructed with grooves on both sides. 
in combination with the bale-cljamber," etc. 

In the reissue 7,983 two claims are founded upon it, as follows: 
■"(6) Tbe follower 0, constructed with grooves on both sides for the 
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ties, in combination with the bale-chamber," etc. ; and "(11) The fol- 
lower 0, as a partition or séparation between the finished and form- 
ing baie." 

Whatever the plaintiff may bave intended by the term "movable 
partition," as employed in the claims now under considération, it 
must be held to refer to the "foUower 0, " the only movable partition 
contemplated in the original application for a patent. The attempt 
to found four additional claims on this device, as hère exhibited, is 
censurable. If the purpose was to vary the character of the device, 
it was an effort to expand the scope of the invention. If not this, it 
is a senseless, confusing, and therefore mischievous, multiplication of 
claims for the same aubject-matter. Construing the term "movable 
partition" to mean the "follower 0," everything embraced in thèse 
claims is fully covered by the sixth and eleventh, just referred to, 
Eeading the latter in connection with the spécifications and drawings 
(as we must,) they include every élément and combination hère 
embraced. The "process," as it is called, in the eighth, is simply the 
opération and effeet of the plaintiff 's press, with the "follower 0" 
used in the manner set forth in the spécifications, The claims are 
disallowed. 

Of reissue 8,292, the claims involved read as follows: 

"(2) In that class of horizontal presses in which tlie hay is fed and pressed 
in sections by a reciprocating traverser and crank, or toggle power, as set forth, 
the loose or adjiistahle sweep or horse-lever, for the purpose set forth." "(5) In 
that class of baling-presses in which the hay is fed and pressed in sections, a 
press-case provided with a screerv-bottom under the reciprocating traverser D, 
and in combination with the same, for the purpose set forth. (6) In a baling- 
press in which the material is compressed in sections by a reciprocating trav- 
erser, the pressing devices so arranged and operated that the reaction or elastic- 
ity of the pressed material shall reverse the traverser without turning the 
horse-lever or sweep." 

Hère, again, two of the claims — the second and sixth — embrace the 
same matter. Each is substantially for an arrangement of the power 
and pressing devices (such as is described in the spécifications and 
shown in the model and drawings,) to prevent the reaction or rebound 
of the pressed material throwing the lever against the horses. The 
matter embraced is new and patentable, but the double claim cannot 
be allowed. While it may be a matter of indifférence whether the 
one or the other be rejected, we will reject the second and allow the 
sixth. In the fifth the only élément demanding considération is "the 
screen-bottom" under the reciprocating traverser. The claim is not 
to the screen (and could not be, for this is a very old device,) but is 
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for placing it in the press-box under the traverser. It is for an 
improvement added to the press in 1874. A similar screen is tound 
in the Wallen patent for "baling- presses," of 1872, — inserted in the 
bottom of the press-box, and partly, at least, under the traverser, or 
the space over which it passes, designed for the same use, and answer- 
ing for the same purpose as in the plaintiff's. That it is less service- 
able in the Wallen press is not important. This résulta not from any 
différence in the device, or its location in the box, or combination -with 
the traverser or other parts of the press, but from the différence in 
the presses themselves, and in the methods of forming baies. In 
Wallen's the baie is formed in the press-box, into which the required 
quantity of hay is placed before any pressure is applied, thus afford- 
ing but little opportunity for the escape of dust through the screen 
below ; while in the plaintiff's the baie is formed in a separate cham- 
ber, into which each forkful of hay is pushed, as pitohed in, thus 
aUowing the dust of each in succession, to fall upon and pass through 
the screen. This différence, or peculiarity of construction in the plain- 
tiff's press, does not aid his claim for the improvement under consid- 
ération. The press, as we hâve seen, is covered by previously-issued 
patents. He is entitled to no greater considération as respects this 
improvement of it, than a stranger would hâve been, if he had made 
it. His claim can only be, as in terms it is, for adding a screen to 
the press previously constructed and patented, just as he did it. In 
this view it is plain that what he did was but copying what Wal- 
len had donc. There was nothing whatever new about it. The claim 
is therefore disallowed. 

Of reissue 8,296, the only claim involved is the foUowing: "(1) 
The press-case provided with one or more apertures, '0, for the pur- 
pose set for th." 

We do not find any valid objection to this claim, which is, as the 
one preceding was, for an improvement. It was a useful addition, 
and was novel. That it was not inserted in the original patent for 
the improvement is unimportant. It is very plainly described in the 
spécifications; and, although an occasional use of it only, was then 
oontemplated, the propriety of inserting it in the reissue cannot now 
be questioned. 

This disposes of the several claims, so far as respects the question 
of validity. The question of infringement need not oceupy much 
more time than bas already been devoted to it, in contrasting the 
two presses as complète or entire machines. To the third, fifth, 
tenth and eleventh claims of 8,130, and the third of 8,316, which 
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are for combinations into which the plaintiff's bale-chamber enters as 
an élément, the défendant answera that he does not use such a bale- 
chamber, and consequently does not infringe. What we hâve already 
said in comparing the two presses, generally, disposes of this answer, 
so far as we are concerned, We are unable to discover any material 
différence in the two bale-chambers ; and finding the several combi- 
nations and matters involved in thèse elaims, embraced in the défend- 
ants' machine, we must, and do, find them to be infringed. This 
leaves for considération the seventh and eighth of 8,130, the third 
and eleventh of 7,983, the sixth of 8,292, and the first of 8,296. As, 
however, the seventh of 8,130 embraces the entire press, the question 
of infringement, respecting it, is already disposed of . — The eighth is 
very clearly infringed. The défendants' traverser is so like the plain- 
tiff's that they can hardly be distinguished ; in character and effect, 
they cannot be. The formai différence resorted to by the défendants 
is immaterial. The third and eleventh elaims of 7,983, the sixth of 
8,292, and first of 8,296, are also infringed. The matters claimed 
distinctly appear in the défendants' press. 

This disposes of a case (so far as we are concerned) that has in- 
volved an unusual expenditure of time and labor, and in which the 
interests of both parties hâve been presented with unusual ability. 



Atlantic Giant Powder Co. v. Dittmae Powder Manuf'g Co. and 

others. 

{Circuit Court, S. D. New Ywk. Septomber 27, 1881.) 

1. INJTJNCTIOIÎ — OONTBMPT OP COURT. 

Disobedience to an injunction is none tlie less a contempl of court beoause 
the aot is done in good faith, as not prohibitud bj lliu order, or uuder advice to 
tliat eiïeot. 

2. Glukodinb. 

Glukodine is a mechanical mixture, not a new chemical compound 

Gifford é Gifford, for plaintiff. 

Lexon é Huldane, for défendants. 

Blatchford, C. J. This is a motion for an attachment against 
the défendants, the Dittmar Powder Manufaoturing Company and 
Cari Dittmar, for violating the preliminary injunction issued and 
served herein, by making and selling a blasting powder called "gluko- 
dine powder." I am of the opinion, from the testimony, that what 
the défendants call glukodine is a compouud made by a mechanical 
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mixture of nitro-glycerine with nitro-saccharose, (or nitrated sugar,) 
and is not a new chemical compound; that the constituent nitro- 
glycerine is shown to be separable, as such, from the constituent 
nitro-saccharose ; and that the nitro-glycerine used is so combined 
with absorbents of it as to make a dry powder, safe to handle, trans- 
port, and use. The nitro-glycerine is so availed of as to produce 
practically the same effect as if it were not mixed with any nitro- 
saccharose. It is the explosive élément in the powder. It is com- 
bined with a solid absorbent substance, "whereby," in the language 
of the spécification of No. 5,799, "the condition of the nitro-glycerine 
is so modified as to render the resulting explosive compound more 
practically useful and effective as an explosive, and far more safe and 
convenient for handling, storage, and transportation, than nitro-glyc- 
erine in its ordinary condition as a liquid." The absorbent sub- 
stance is, in the language of said spécification, "free from any quality 
which will cause it to décompose, destroy, or injure the nitro-glycer- 
ine," and the absorbent absorbs and retains "a sufficient amount of 
nitro-glycerine to form an efficient explosive." The matter seems to 
be so free from doubt as not to fall within the cases where a new suit 
bas been required to reach the article complained of. The absorbent 
is, ia its use, an équivalent of the absorbent of the patent, and I see 
no doubt on the question of infringement. Disobedience to an 
injunction is a contempt of court. Eev. St. § 725. The injunction 
in this case forbade the making, using, or selling certain powders 
described in it, and any powder substantially like any of said desig- 
nated powders, and any infringement of said patent. What the 
défendants did they did not do accidentally or unintentionally, but 
knowing fully what they did. They were, therefore, guilty of con- 
tempt. What they did is not the less legally a contempt because 
they did not think they were infringing, or were advised that they 
were not. Any question of animus can bear only on the extent of 
punishment. The patent is still in life. De Florez v. Raynolds, 17 
Blatchf. 436. 

The powders now passed upon are those known as No. 2, No. 3, 
No. 4, and No. 5. As to them an attachment must be issued. 
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Aebo V. Beown and others.* 

[Oireuit Court, E. D. Loumana. 1881.) 

1. Inevitablb Accident— Damages. 

Damages resulting from an inévitable accident must be borne by the party 
on whom they fall. Hence, where a steamer that was safely moored for ail 
ordinary emergencies broke loose in a storm and inliicted damage on other 
shipping, her owners cannot be compelled to make good tlie losa. 

In Admiralty. 

R. K. Cutler, for libellant. 

E. H. Farrar, for défendants. 

Paedeb, C. J. The évidence shows that September 1, 1879, libel- 
lant was the owner of a barge loaded with wood, moored in the harbor 
of New Orléans, at the foot of Delaohaise street, near the Louisiana 
ice Works. 

On the same day the Governor Allen, a dismantled steam-boat, being 
without engines, chimneys, etc., but with her boilers taken down and piled 
amidship, was, and had been for some time, moored on the opposite side of 
the river, and nearly abreast the wood-boat of libellant. The Allen was lying 
head up stream, and she had ont some eight Unes, fastened to check-posts and 
dead-men. Some of thèse lines had been in use some time and some of them 
were doubled, but the bow or head-line was new, and the stern-line nearly 
new. According to the weight of évidence, (and upon this there is only one 
objecting witness,) the Allen was, apparently, securely and safely moored, 
with a watchman aboard. On this flrst day of September a storm, prevailing 
from the day before, rose into a hurricane about 11 o'clock in the morning, 
blowing at the rate of 40 miles an hour, and continuing until about 11 o'clock 
at night. About 2 o'clock of the afternoon, and during this storm, the Allen 
broke away from her moorings, the stern and breast-lines giving way flrst, 
some parting and others pulling up dead-men, and pulling up and breaking 
ofï check-posts, letting the stem of the Allen blow ont stream, when the 
check-post to which the head-line was tied also puUed up, and the storm 
carried the Allen directly over the river to the libellant's wood-boat. The 
Allen went over the river sideways and struck the wood-boat sideways, or 
broadside, driving her guard up and over the wood-boat. She struck the 
wood-boat with great force, and, it is probable, broke in and injured her side 
towards the stern. As the Allen's guard was forced over and on top of the 
wood-boat, the Allen was listed or careened to the other side. Lines were at 
once got out, and the Allen was tied, with head, stern, and breast-lines, in a 
place where a tug-boat could not hâve puUed her out while the storm pre- 
vailed. The listing of the Allen to windward exposed her seams above the 
water-line, which were open from long exposure to the force of the waves and 
water, and the Allen began to fill. As she fllled she listed more, and then the 
boilers, piled on deck, rolled down to the guard, and it is probable it was then 
too late to right the boat, even if she could hâve been got off. Soon after the 

♦Reported by Josepli P. Horuer, Eaq., of the New Oi-leaus bar. 
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Allen reached this sfide two of the libellées, alleged owners of the Allen, 
reached the place. Thèse parties, with others, made varions efforts to prevent 
f urther injury, and to get the Allen off, without avail. "Everything was done 
or attempted that could be done, or was suggested, except that the parties 
favorable to the wood-boat asked or suggested that the Unes of the Allen 
should be loosed and so let her float down stream and sink by herself . Upon 
this last suggestion a différence of opinion was expressed. Some thought 
that such a course would save the wood-boat; others that the Allen was a 
protection to the wood-boat ; and there was still another opinion,- which was 
probably the better one, that the Allen could not be got ont or floated out until 
the gale that blew her in had subsided. Anyhow, nothing was done at that 
time, and soon after Capt. Brown, the managing man, went away. Some time 
àfter this, and after the Allen sank, a Mr. Buck, under the direction o£ a lame 
man, cast off the bow-line, so as to let the Allen go elear of the wood-boat, and 
the Allen slid down stream ; but her stem-line not being cast off she puUed 
out a check-post on the wood-boat, and that and the Allen together tore oft 
some of the planks of the wood-boat and set a lot of the wood adrift. This 
suit is brought by the libellant to make the owners of the Allen liable for his 
damages suiïered to the wood and barge. 

Under the facts of the case I am of the opinion that the owner; 
were not in fault, and that the damages suffered by the libellant were 
the resuit of inévitable accident. The Allen was safely moored for 
ail ordinary and forèseen emetgencies. The évidence shows that 
•when she broke away one check-post puUed up and was carried by 
the hawser across the river, and was a eypress stick of about 15 feet 
in length, that had been standing for years for the earth to settle 
and pack around it, and it was set some 10 feet in the ground. The 
hurricane was unusual, and could not hâve been forèseen. As coun- 
sel say, "that storm was historié;" it flattened cane crops, blew down 
and unroofed houses and sugar-houses; trees were blown up by the 
roots ; wood-boats, steam-boats, and coal-boats were blown adrift and 
wrecked in this harbor. What took place on this side of the river 
was the inévitable resuit of the collision of the Allen with the wood- 
boat ; and, so far as I can see, there was no carelesnesB nor négli- 
gence on the part of the owners notified, on this side of the river. 
Everything seems to be done that would likèly to be of any service 
in protecting property. What was askéd by the libellant's friends, — 
the loosening of the new lines put out on the Allen, and the neglect 
and refusai of which is the gravamen of the libel, — seems to hâve 
been improper, because, when done later, the damage was inoreased. 

Inévitable accident is that which the party charged with the offence 
could not possibly prevent by the exercise of ordinary care, caution, 
or nautical skill. See 2 Wall. 556; 14 Wall. 215; 2é How. 307. 
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I am satisfied that neither ordinary care, caution, nor nautical skill 
could hâve prevented the occurrences whieh resulted in the damages 
of which libellant oomplains. When a collision takes place by any 
inévitable accident, or by any vis major, the loss is to be borne by the 
party on whom it falls. See Desty, Adm. § 384, and authorities cited 
in note 11. 

This conclusion reached, renders it unnecessary to go further into 
the case ; but, having caref uUy examined the -whole évidence, I may 
say that I hâve been forced to the conclusion that the damages actu- 
ally suffered by libellant, growing out of the collision with his wood- 
boat and the Allen, hâve been enlarged and magnified, and, if he had 
otherwise a case, he could not recover over some $40, with costs 
doubtful. The custom of selling wood by short measurement is not 
lawful, reasonable, or moral, and, if proved, cannot be invoked to 
prove more cords of wood on a flat-boat than the boat will hold, so 
as to enhance damages in a case of collision. 

Let a decree be entered dismissing the libel, with costs. 



ToENBiffiL, Martin & Co. v. Eighty-Seven Blocks of Marblb. 

{District Court, E. D. Louisiana. JWarch 24, 1881.) 

]. Bill of Lading— Unloading Cakgo. 

The ship-owners can recover from the consignées the expense incurred by 
them in unloading the vessel, where the bill of lading provides that the cargo 
should be delivered from the ship's deok, when the ship's responsibihty should 
cease. 

In Admiralty. 

E. W. Huntington, for libellants. 

T. C. W. Ellis and Emmet D. Graig, for claimants. 

BiLLiNGS, D. J. The amount daimed by the libellants in this 
cause is made up of three items, viz. : freight, $1,476.97; demur- 
rage, at $150 par day, $450; and expenses for labor, $445.50. It is 
admitted by the claimants that the amount claimed for freight is due, 
and that sum has been tendered and deposited in the registry of 
the court. As to the second item, demurrage, it does not appear by 
prépondérance of évidence that the delay in unloading was caused by 
the fault of the consignées. The claim for this item is therefore 
rejected. As to the third item — $445.50 expenses in unloading the 
marble. This expense was incurred in transporting the marble 
from the ship over the wharf to the firm land or shora. It is not 
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questioned that the expense was incurred, and for this purpose. The 
only question is, upon whommuBt it fall? This is determined by an 
examination of the terras of the bill of lading, which contains two 
clauses which hâve been insisted upon in the argument as having a 
bearing upon this issue. It is provided that the marble is "to be 
delivered from the ship's deck, when the ship's responsibility shall 
eease;" and a f urther proviso that the "landing is to be designated 
by consignées, provided the steamer can approach safely and •will lay 
afloat." This last clause has no référence to the manner of delivery 
of the cargo, as to where it is to be received by the consignées. It 
merely gives the consignées the right to sélect the place of landing, 
and leaves the vital claim of the contract as to delivery unrestrioted 
and unaffected. 

Words cannot hâve a clearer or more unambiguous meaning than 
this clause : "To be delivered from the ship's deck, when the ship's 
responsibility shall cease." There can be no évidence as to custom 
in such a case. The delivery, and, consequently, the receipt of the 
goods, was to be from the ship's deck; whatever the appliances were, 
to be constructed or used, or expenses incurred, to effect the move- 
ment of the marble after it left the ship's deck, were intended to be 
at the cost of the consignées; and, as if to place the stipulation be- 
yond ail possible misconstruction, it is added, — i. e., when the cargo 
leaves the deck,— the ship's responsibility shall cease; for it can 
hardly be contended that the ship's expenses should continue after 
its responsibility had, by the terms of the contract, ceased. 

This clause was inserted, most likely, on account of the great 
weight of the parcels or pièces of marble, ^and to place upon the con- 
signées the duty of ^11 préparations for carrying the marble beyond 
the wharves — which are structures insufficient to sustain such wôight 
— as well as ail cost of making the transfer. 

This item is therefore allowed, and the judgment will be for the 
libellants for the amoant of the first and last items claimed, with 
costs. 

v.9,no.5— 21 
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TàB Sabatoga. 

{District Court, 5.' D. New York. November 1, 1881.) 

1. Penalties asd Fokfeitu^îes^Act of Pbbruakt 8, 1881. 

Tie Word " seizure," used in the act of February 8, 1881, embraces seizures 

by tlie marshal Under légal process for the enforcement of a penalty pursuant 
: to section 3088 of the Bevised Sta tûtes, as'Well as seizures by revenue offlcer» 

for the purposea of forfeitures. 

In Admiralty, 

S. L. WoodfordyJJ. S. Att'y, and W. C. Wallace, Asst., for libei- 
lant, :!, 

' Goodrich, Deady é Platt,iQV clainiants. 

Brown, D. J. On the fourteenth day of July, 1881, as the steam- 
ship Saratogal, frOin Havana to New York, was coming up the bay 
aiid passing quai^antine, some boxèS'of cigàfS, intended to be smng- 
gled, withoet the knowledge or privity of the inàster or owner of the 
vessel, were dropped from the aide of the vessel by some persons un- 
known. ïhe cigars beihg of the value of over $400, and having been 
thtis "unladen without a permit," the master of the vessel, by section 
2873 of the Eevised Statutés, became liable to a penalty of |400 ; and, 
by section 2874j the vessel, her tâckle, apparel, etc., became liable to 
be forfeited to the> United Statesi The cigars were thereaf ter seized 
and forfeited to the government. On July 20, 1881, the master was 
eu'ed toi the penalty of |400, and on July 21st the libel in tbis suit 
was filed to enforce the same penalty against the vessel, and she was 
seized by the marshal under process issued out of this court pursuant 
to section 3088 of the Eevised Btatutes. 

The owners of the vessel appeared' and filed éiceptions to the libel, 
setting forth that the vessel was employed as a common carrier, and 
claiming that under the pirovisions of the act of February 8, 1881, the 
vessel is no longer subject to seizure for penalties in such cases, and 
asking' that the libel be dismissed, as it does not appear that either 
the master or owners were "a consenting party or privy to the illégal 
acts." The government, though admitting thèse facts, claimed that 
the act of 1881 applies exclusively to cases of forfeiture, and of 
seizures for the purposes of forfeiture, and not to seizures under pro- 
cess to enforce penalties under section 3088. 

The exceptions to the libel in this case are based upon the provis- 
ions of the act of congress passed February 8, 1881, which, with its 
title, is as f ollows : 
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"An act to amend the law relative to the seizure and forfeiture of vessela for 

breach of the revenue laws. 

" Be it enaeted by the senate and house of représentatives of the United States 
of America in congress assembled, that no vessel used by any person or corpora- 
tion, as common carrier, in the transaction of their business as such cômmori 
carriers, shall be subject to seizure or forfeiture by force of the provisions of 
title 34 of the Revised Statutes of the United Statçe, unless it shall appear 
that the owner or master of such vessel», at tiie time of the alleged illégal act, 
was a consenting party or privy thereto." 

It is admitted that the Saratoga was engaged in the business of a 
common carrier, and that neither the owners nor the master were "a 
consenting party or privy to the illégal act" for which the penalty 
was incurred. The single question presented for décision is whether 
the word "seizure" used in the act of 1881 embraces seizures by the 
marshal under légal process for the enforcement of a penalty pursu- 
ant to section 3088. of the Eevised Statutes, or whether it is to be 
limited exclusively, as daimed on behalf of the United States, to a 
seizure by revenue officers for the purposes of forfeiture. 

Section 3088 of the Revised Statutes, under which the seizurô in 
this case has been made by the marshal, is a part of title 34, and 
is as folJows : . 

" Whenever a vessel, or the owner or master of a vessel, has become subject 
to a penalty for a violation of the revenue laws of the United States, such ves- 
sel shall be holden for the payment of such penalty and may be seized and 
proceeded against summarily by libel to recover such penalty." 

This provision was first enaeted as section 8 of the act of July 18, 
1866, entitled "An act further to prevent smuggling, and for other 
purposes, " and was incorporated in title 84 of the Revised Statutes, 
as section 3088, with the change of a few words not affecting the 
question hère presented. The penalty hère sought to be enforced 
was incurred under section 3873, which provides that "if any mer- 
chandise shall be unladen or delivered from any vessel contrary to 
the preceding section, without a permit, the master of such vessel 
* * * shall be liable to a penalty of $400;" and by the succeeding 
section, 2874, it is provided that ail merchandise so unladen "shall 
become forfeited, and may be seized, by the officers of the cu.stoms; 
and where the value thereof shall amount to $400, the vessel, tackle, 
apparel, and furniture shall be subject to like forfeiture and seizure." 

The cigars intended to be smuggled in this case having excoeded 
the value of $400, the vessel, under section 3874, would hâve become 
liable to "forfeiture and seizure" but for the act of 188 1, whieh, it is 
conceded, has relieved the vessel from forfeiture, or seizure for the 
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purposes of forfeiture, under that section. But the penalty of $400, 
imposed upon the master by section 2873 for the same occurrence, 
Btill remains unafPected by the act of 1881; and for that penalty it 
is claimed on behalf of the United States that the ship, under section 
3088 above cited, may still be held and seized. 

The seizure contemplated by section 3088, as held in the case of 
Tlie Missouri, 3 Ben. 508, is a seizure by the marshal under theusual 
judicial process of the district court of the United States. This is 
mûre plainly indicated by the original eighth section of the act of 
1866, which oontains, at the end of the section as above cited, the 
additional -words, "in any district court of the United States having 
jurisdiction of the offence," which wôrds are omittéd in the Kevision. 

Title 34, referred to in the act of 1881, relates to the collection of 
duties upon imports, There are numérous sections of this title wheféby 
pénalties may be incurred by the master for violations of the revenue 
laws, (2772, 2775, 2809, 2814, 2867, 2868, and others,) and for ail 
thèse pénalties the vessel, by section 8 of the act of 1866, now section 
3088 of the Eevised Sta tûtes, could be held and seized. In the case 
oî The Missouri, above quoted, the penalty was incurred by the mas- 
ter, under section 2809, for goods not being on the ship's manifest. 
There are also several other sections of this title whereby the vessel 
may become subject to forfeiture, and in ail siach cases the first step 
in proceedings for forfeiture must be a seizure by the revenue of&cers. 
From this it appears that there are two kinds of seizure of vessels 
equally provided for' by title 34 of the Eevised Statutes; the one 
elass, a seizure by the officers of the revenue for the purposes of an 
entire forfeiture; the other class, a seizure by the marshal under 
process for the enforcement of some of the varions pénalties pre- 
scribed by that title. And iji each alike the vessel was liable to 
seizure, though the master and owner might be in fact innocent of 
finy offence. 

It is under this state of the law that the act of 1881 déclares gen- 
erally and broadly that no vessel, in the cases stated, and unless it 
shall appear that the owners or master were a consenting party or 
privy to the illégal acts, shall be subject ,to seizure or forfeiture by 
force of the provision of title 34; i. e., by force of any provision of that 
title, The vessel in this case has been seized; the seizure bas been 
made by force of title 34, — that is, by section 3088, which is a part 
of that title, — and by no other right or warrant whatsoever. The 
right of seizure dépends whoUy upon that section. The case, there- 
fore, falls within the gênerai language of the act of 1881. I think 
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it clear, also, that it must be held to fall equally within the intent of 
the act, and that for several reasons : 

1. Because the languageof the act isplain and unambiguous; and 
according to the ordinary use and meaning of the words used it 
embraces this case. 

The primary maxim for ascertaining the intent of a statute is to 
look firet of ail to the language of the act itself . Unless some con- 
trary intent appears, its words are to be interpreted according to 
their ordinary use and meaning. In the case of Maillard v. Lawrence, 
16 How. 251, the court says: "The popular and received import of 
words furnishes the gênerai rule for the interprétation of public laws." 
If the language is unambiguous, and its application to the case in 
hand is apt, reasonable, and natural, the intent to include it ought 
not to be questioned; the plain sensé of the words used is a suffi- 
cient évidence, as it is also the highest évidence, of the intent to 
embrace it. 

Vattel, among his first maxims of interprétation, says, (B. 2, c. 17, 
§26;^:) 

" It is not permitted to interpret what has no need of interprétation- 
When an act is conceived in clear and précise terms, — when tlie sensé is man- 
ifest and leads to nothing absurd, — there can be no reason to refuse the sensé 
which it naturally présents. To go elsewhere in search of conjectures, in 
order to restrain or extinguish it, is to endeavor to élude it. If this danger- 
ous method be once admitted, there will be no act which it will not render use- 
less." 

In the case of Newell v. The People, 7 N. Y. 97, the late circuit 
judge of this court said : 

" Whether we are considering an agreement between parties, a statute, or a 
constitution, with a view to its interprétation, the thing we are to seek is the 
thought which it expresses. To ascertain this thé flrst resort in ail cases is 
to the natural signification of the words employed, in the order and gram- 
matical arrangement in which the framers of the instrument hâve placed 
them. If, thus regarded, the words embôdy a deflnite meaning, which in- 
volves no absurdity and no contradiction between différent parts of the same 
writing, then that meaning, apparent upon the face of the instrument, is the 
one which alone we are at liberty to say was intended to be conveyed. In 
sueh a case there is no room for construction. That which the words dé- 
clare is the meaning of the instrument ; and neither courts nor législatures 
hâve the right to add to or take away from that meaning." 

In McCluskey v. Cromwell, 11 N. Y. 601, Allen, J., quoting the pas- 
sage last cited, also says : 

" It is beyond question the duty of courts in eonstruing statutes to give 
effect to the intent of the law-making power, and to seek for that intent in 
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every legitimate way. But in the construction both of contracta ànd statu tes, 
the interit of the framers and parties is to be sought, first of ail, in tlie words 
and language employed, and if the words are free from ambiguity and doubt, 
and express plainly, clearly, and distinctly the sensé of the framers of the 
instrument, there is no occasion to resort to other means of interprétation. 
It is not allowable to interpret what bas no need of interprétation, and when 
the words hâve a defluite and précise meaning to go elsewhere in search of 
conjecture in order to restrict or extend the meaning. Statutes and contracta 
should be read and understood according to the natural and most obvions 
iraport of the language, without resort to subtle and forced construction for 
the purpose of either limiting or extending their opération." 

Now the language of this aot is plain and unambiguous. Accord- 
ing to its grammatical construction, and the natural and obvions 
meaning of the words used, it prohibita every seizure of the kind 
described by force of any provision of title 34r. The seizure in this case 
is one of the kind described, viz., of a vessel employed as a common 
carrier, where neither master nor owner was a consenting party or 
privy to the illégal act, and the seizure is made under title 34 exclu- 
sively. The seizure by a marshal for a penalty is as much a "seiz- 
ure," both in the ordinary meaning of that word and in its légal sensé, 
as a seizure by a revenue offieer for the purpose of forfeiture. To 
seize is to "take hold of suddenly and forcibly; to take possession of 
by force." Worcester's Dict. In law, seizure is "the act of taking 
possession by virtue of an exécution or légal authority." Bouvier's Law 
Dict. As respects the fact of seizure it matters not by what légal 
offieer, or in what kind of a proceeding, such forcible possession is 
taken ; nor does it make any différence to the owner of the vessel, or to 
the public who may hâve taken passage in her, or laden her hold with 
goods for immédiate transportàtion, whether the seizure and the inter- 
ruption of her journey come from a revenue offieer or a marshal. 
Whether done by the one or by the other, the act of each, the seizure 
itself, the forcible taking possession, is precisely the same in both 
cases. 

The word "seizure" applies equally to both. It manifestly describes 
the one kind as aptly and as naturally as the other. In the act of 
1881 there is no indication that the word "seizure" is not used in its 
gênerai légal as well as popular sensé. There is no évidence in the 
act itself of any intention to limit its application to seizures by one 
class of officers and in one kind of proceedings, and to exclude other 
seizures in other proceedings under title 34. No such distinction is 
made. Moreover, in passing this act, congress must be presumed to 
hâve been aware of the two différent proceedings and modes of seizure 
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provided for by title 34, to whicli this act expressly refers; and in 
using language equally applicable to both without distinction, it must 
necessarily be presumed to bave intended to include both. Nor can 
it be held that because there are two différent proceedings in which 
a seizure by différent officers may be made under title 34, there is, 
therefore, any ambiguity in the use of the word "seizure," or in its 
application. It might as well be claimed that ambiguity arises from 
the fact that there are numerous forfeitures and numerous penalties 
under varions différent sections of title 34, under which seizure or 
forfeituré might be had. The statutë is expressly made tO apply, not 
merely to a part, but to ail cases arising under title 34. In truth, it 
is not any ambiguity' in the word "seizure" itself that the libellant 
seeks to establish, but rather a restriction and a limitation of the stat- 
utë of 1881, by implication — an exclusion of the application of the 
statuté to one of the classes oï cases in which a "seizure" is confess- 
edly made; i. e., to ail cases of seizure under section 3088. But as 
this section is among "the provisions of title 34," the statutôof 1881 
itself déclares its application thereto; and to exclude that section 
from its' opération by implication or "construction" would, in my 
judgment, be to nullify thé act to that estent. 

2* Again, the act of 1881 is manifestly a statute for the relief of 
innocent owners, and theequity and gênerai purpose of thé aot apply 
as plainly to relief from penalties as to relief from forfeitures; There 
are many penalties enacted under title 34 for acts which could only 
be done with the fuU tnowledge of the mastér. The vessel remains 
liable for ail penalties imposed for such acts precisely as before. It 
is différent with clandestine smuggling on the great lines of travel. 
In thèse cases the vessel, by sections 2867, 2868, 2873, 3088, might 
be held and seized either for penalties or for forfeitures for acts which 
the owners and master were powerless to prevent. 

In cases of seizure for forfeituré, moreover, when the innoceciîe of 
owners and master subsequently appeared, a release was a matter 
of course; but the temporary private vexation and public incon- 
venience arising from the interruptions of traffic and travel through 
such seizures, which sometimes happened at the moment of de- 
parture, were palpable hardships. The same annoyances and pub- 
lic inconveniences are liable to arise upon a seizure for penalties; 
and in prohibiting ail seizures of vessels where owners and master 
are innocent, congress may hâve designed, not merely to relieve in- 
nocent ship -owners themselves, but also to avoid the public ineonve- 
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niences arising from any uunecessary seizure and détention of 
vessels engagea upon the great highways of commerce and travel. 

It ÎB urged on the part of the libellant that it "does not seem 
reasonable and just to relieve the ship from the burden of the lien, 
and leave her master still liable for the penalties." But the pen- 
alties to which masters, though innocent, are made liable in the cases 
of smuggling are based upon necessary grounds of public policy, as 
Story, J., bas pointed out in the cases of The Schooner Harmony, 1 
Gall. 128, and The Schooner Industry, 1 Gall. 114, to prevent collu- 
sion on the part of masters, and to insure vigilant watchfulness 
and integrity in the prompt interdiction of illégal traffic. Thèse 
penalties bave remained substantially the same through nearly the 
entire history of the government. Act March 2, 1799. But it was 
not until the act of July 18, 1866, so far as I can ascertain, that the 
ship also could be held for thèse penalties, or seized for their re- 
covery. The liability of the master remains precisely as it bas ever 
been since the act of March 2, 1799, resting upon the grounds of 
public necessity. Prior to 1866 the master's liability for ail thèse 
penalties was deemed sufficient. The act of 1881, in relieving a 
common-carrier ship from liability for acts of whioh master and own- 
ers are innocent, as, in my judgment, it does, simply places the gov- 
ernment in the same position in regard to penalties for such acts, 
and leaves it with the same rights and remédies, therefore, that it 
had held for 67 years prior to the act of 1866. 

Congress might well consider that the old penalties to which mas- 
ters still remain liable are sufiBcient to insure good faith and ail that 
public policy demands, where it does not appear that either the own- 
ers or master were a consenting party or privy to the illégal acts; 
and that the additional liability of the vessel to seizure first imposed 
by the act of 1866, with the public or private inconveniences incident 
thereto in the case of innocent common carriers, shall not be longer 
imposed. And such, I think, was its intent. 

3. Had it been intended by congress to give relief in cases of for- 
feiture only, the words "seizure or" in the act of 1881 would hâve 
been uimecessary. The word "forfeiture" alone would hâve been 
sufficient. There can be no seizure by revenue of&cers except where 
forfeiture is declared by statute. The Missouri, 3 Ben. 508. Seizure 
by them is merely the first step in proceedings for forfeiture, and 
whenever forfeiture is declared it is their duty to make seizure for 
that purpose. But if forfeiture is forbidden there can be no seizure 
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for the purposes of forfeiture. Hence the word "seizure," in the act 
of 1881, would be reduced to mère surplusage upon the construction 
contended for by the libellants, thus violating another maxim of 
interprétation that effect shall, if possible, be given to ail the words 
of the statuts. U. S. y. Bassett, 2 Story, 389. 

The application of this maxim is the more imperative when, as in 
this case, both the words "seizure" and "forfeiture" havè a natural 
and exact application to both the classes of cases found in title 34, 
to which the statute refers, viz. : the one to cases of strict forfeiture ; 
the other to seizure, under section 3088, for penaltiés without for- 
feiture. , 

4. That such was the particular and spécial, intent of congresfe in 
the act of 1881 is strongly sustained bya considération of theanâlo- 
gous section of the Éevised Statutes (3063) relating to vehicles used 
on land in transporting smuggled goods. By section 3062 any such 
vehicle or team is declared liable to "seizure and forfeiture;" but 
section 3063 déclares that — 

" No railway car or engins, or other veMcle, or team used by any person or 
corporation, as eommon carriers, * * * shall be subject to forfeiture by 
force of the provisions of this title, (34,) unless it shall appear that the owner, 
superintendent, or agent of the owner in charge thereof * * * was a 
consenting party or privy to such illégal importation or transportation." 

This provision was originally a part of section 3 of the act of July 
18, 1866, above referred to. The act of Pebruary 8, 1881, is man- 
ifestly modelled upon that section. Its language is almost identieal, 
and could not hâve been framed except with the former act in view. 
Yet section 3063, relating to railway cars and other vehicles, it will be 
noticed, prohibits "forfeiture" only, though section 3062 provides for 
"seizure and forfeiture;" but as there can be no seizure by revenue 
officers for the purposes of forfeiture, if forfeiture itself is forbidden, 
there was no need in the prohibitory section relating to railway cars 
and other vehicles to use the word "seizure," since there was no other 
existing légal liability of land carriages to "seizure," except for the 
purposes of forfeiture under section 3062. The prohibition of "for- 
feiture" in the prohibitory section (3063) necessarily included, a pro- 
hibition of seizure for the purposes of forfeiture ; and, accordingly» 
we do not find the word "seizure" there used, as it was not necessary» 

But, in the case of vessels, there is an additional liability to "seiz- 
ure" for penaltiés, without forfeiture, which does not exist as regarda 
land vehicles, and which would not be covered by the use of the word 
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"forfeiture" alone. The insertion of the additional words "seizure 
or," in the act of February 8, 1881, must, therefore, be held to hâve 
been intended to meet thèse additional cases of seizure under section 
3088, which would not hâve been covered by the use of the word 
"forfaiture" only, sinee seizures, under that section, are the only cases 
for whieh the use of that word would be necessary. 

5. If any doubt could still exist as to the intention of congress, it 
would be removed by a récurrence to the history of the act itself, as 
exhibited in the joumals of congress, and to the times in which it 
was passed, to which, in cases of doubt, the suprême court hâve held 
that référence may be made. Blake v. Nat. Bank, 23 Wall. 307; U. 
S. T. U. P. R. R. 91 U. S. 74. 

That complaints had long been made of the hardship of enforcing 
thèse penalties and forfeitures by the seizure of vessels of innocent 
owners is well known. A mémorial numerously signed was addressed 
to congress in 1879, asking relief by the passage of an act therein 
proposed in the précise language of the statute of February 8,. 1881, 
as finally passed. It was introduced into the senate on January 6, 
18S0, and, after référence to the finance committee, (Gong. Bec. vol. 
10, pt. 1, p. 194,) was reported by them as bill 939, to which the 
mémorial is attached, (Gong. Reo, vol. 10, pt. 1, p. 778;) was passed 
without amôndment on March 8th, (Gong. Rec. vol 10, pt. 2, p. 1365,) 
and sent to the house of représentatives. It was there referred to 
the committee on ways and means, (Gong, Eec. vol. 10, pt. 2, p., 1633,) 
who, on May 24, 18S0, reported it with a recommendation of an 
amendment striking out the words "seizure or," whence it. was re- 
ferred to the committee of the whole. Gong. Rec. vol. 10, pt. 4, p. 
3731. As thus modified it would hâve corresponded exactly to the 
section of the Eevised Statutes (3063) relating to land carriages, and 
would not hâve covered the spécial liability of vessels to seizure for 
penalties only under section 3088. 

The mémorial, however, while making référence to the numerous 
sections of the Eevised Statutes imposing penalties and forfeitures on 
vessels, called attention to forfeitures under section 2874, and com- 
plained particularly of section 3088 as "giving a lien on the vessel, 
which may be seized therefor." It is plain, therefore, ,that the amend- 
ment proposed by the committee of ways and means, to strike out 
the wordi "seizure or," and leaving cases of forfeiture only provided 
for, did npt cover the ground desired by the memorialists. The report 
of that committee was disagreed to, and some nine months after wards, 
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on February 7, 1881, on further recommendation of the committee 
withdrawing the proposed amendment, the bill was passed without 
amendment as originally prepared. Gong. Reo. vol. 11^ pt. 2, p. 
1521. 

From this history of the progress of the bill to its passage it seema 
to me impossible to doubt that the words "seizure or" were not 
inserted as mère surplusage, or as a superfluous référence to the 
seizure which necessarily précèdes a forfeiture; but that they were 
inserted ex industria for the very purpose of covering the liability of 
vessels to Seizure for penalties under section 3088, as well as for for- 
feiture under other sections. It is at the same time a good illustra- 
tion of the soundness of the légal maxim of interprétation above 
referred to, which requires that full effeet shall be given to ail the 
words of a statute or other written instruments, whenever there ia 
subject-matter to which they may aptly refer. 

It is urged by the libellant that the etfeot of the interprétation 
thus given to the act of 1881 will be to destroy the lien for penalties 
given by that act, and that if it had been the intention of congress to 
abolish that lien it would hâve been done by the use of other and 
more appropriate language than merely prohibiting "seizure." I do 
not perçoive the force of this argument. Section 8088 dôes not use 
the word "lien." It provides that the vessel may be "held, seized, and 
proceeded against summarily by libel." Congress, in designing to 
exclude from this«liability the vessels of innocent owners, migbt doubt- 
less hâve declared that such vessel should not be "held, seized, or 
proceeded against by libel." But it is obvions, I think, tha,t sùch 
amplification of prohibitory language is unnecessary as well as un- 
Usual. In enacting the prohibition, the use of either of the three 
important words in section 3088, either "holding," or "seizing," or 
"libeUing," would hâve been suÊ&cient. The word chosen in the act 
is the most significant of the three, the one which is most familiar 
and comprehensive, and which strikes most obviously at the root ot 
the particular evil complained of, viz., the seizure of the vessel. 

In support of the libellant's contention that only cases of forfeiture 
and of seizure for the purposes of forfeiture are intended by the act 
of 1881, it is urged that the words "seizure and forfeiture, "in reve- 
nue law, hâve acquired a technical signification referring to the entire 
proceeding for the eondemnation of forfeited property, in which pro- 
ceeding seizure by thé revenue officers is the first stép; that the 
word "seizure," whenever used in title 34, means a seizure by rêve- 
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nue oÉQcers for the pùrposes of forfeiture, save only in section 3088 ", , 
and that the word "seizure" in the act of 1881 should, therefore, be 
interpreted accordiqg to this technical use, and according to its most 
common meaning in title 34. The title of this act, wherein the words 
"seizure and forfeiture" are conjoined, is also referred to in support 
of this view. 

But it is well settled that the language of the title of an act is of 
little value, and cannot control the meaning of the body of the act. 
Haddon v. The Gollector, 5 Wail. 105-110. The title of this act does 
présent a case of possible ambiguity, because its grammatical read- 
ing will apply equally well to ail cases of either seizure or; forfeiture, 
disjunctively, or to the case of a technical "seizure and forfeiture" 
only. But in the body of the act, which is always controUing, there 
is no,such ambiguity. Its language is not "seizure. and forfeiture," 
but "seizure or forfeiture;" and the whole structure and reading of 
the act shows that thèse words were not there used , in the technical 
manner contended for. And in the great majority of instances where 
"forfeitures" are enacted by title 34, the word "seizure" is not used 
in conjunction with it. Nor can I regard the argument, derived from 
the fact that the word "seizure" is used to signify a seizure for pen- 
alties in only one section of title 34, as of any force, when the very 
language of the act of 1881 is such as to make it applicable ta every 
section of title 34. But, in fact, section 3088, through its relation to 
ail penalties imposed upon masters, carries with it.a référence to a 
much larger number of the sections of title 34 than those whieh 
refer to the technical cases of seizure and forfeiture only, as the lat- 
ter sections are much less in number than those imposing penalties 
upon masters. Such criticisms, however, are of little vaine, and 
hâve no weight against the gênerai and comprehensive language of a 
statnte which alïords relief in terms as naturally and justly applica- 
ble to the one class of cases as to the other. 

Considering, therefore, the plain and comprehensive language of 
this act, the equity of the statute, and the genei'al relief it was mani- 
festly designed to afford, the analogous statute of relief in regard to 
land vehicles, and the insertion of the additional word "seizure" in 
the act of 1881, which would be requisite for no other cases than 
those of penalties ; and considering the various steps in the passage 
of this act which forbid the supposition of the insertion of any unes- 
sential words, — I am of opinion that the act was designed to embrace 
seizurea for penalties under section 3088, as well as for forfeitures. 
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A différent opinion as to the application of this statute having 
been expressed by the attomey gênerai, (April 28, 1881,) I hâve given 
the matter more careful considération, and stated at greater length 
than I might otherwise hâve done the reasons that hâve constrained 
me to corne to the conclusion I haye reached. 

The exceptions to the libel are, therefore, sustained. 



The Prince Leopold.* 

(Circuit Court, E. D. Louisiana. 1881.) 

1. ToWAGB Services — Liens. 

Towage service must be rendered to oatry a lien ; an unexécuted coatract to 
perform towage service is net enough. 

In Admiralty. 

J. JS. Becfcw'if/i, for libellant, i . 

Emmet D. Craig, for claimantâ. 

Pabdee, C. J. An unexécuted contract of affreighiïnent gives no 
maritime lien. 18 How. 188; 19 How. 90. An unexeeuted con- 
tract for furnishing supplies carties no lien. The Cabarga, 3 Blatchf. 
75. An unexécuted contract for wages, where the voyage -was never 
begun and no services nenderèd^ fumishes iio lien. 1 W. Eob. 89, 
cïted in 19 How. 90. Admiralty' aùd maritime liens arc not given 
by implication. 19 How. 89. No reàson is given why an unéxectitèd 
contract to furùish towage to a vèssel shonld stand où ahy bettér 
footing thàn though the contract related to freight, wages, or mate- 
rîàls. It is claimed that''towàge is a part of the voyagé, (22 How. 
2i4;) but that must be understood as towage actually fuMished. The 
owners may hâve contracts with a dozen différent tow-boats that 
each shall tow the ship, but it is only the ones actually towing the 
vessel that help begin or complète the voyage. 

Let there be a decree maintaining the exception filed, and dismiss- 
ing the libel, with costs. 

«Reported bj Joseph F. Borner, Esq., of the New Orléans bar. 
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The Golden Eule.* 
(Ctreuit Court, B. D, Louitiana. November 18, 1881.) 

1, CONTRACTS— ËVIDENCE. 

Paroi évidence is inadmissible to vary the terms of a written contract. 

2. CoMMON CarbieIî— Delat in Delivebt— Damages, 

In the ordinary case of delay by a common carrier in deliverlng goods, the 
measure of damages is the différence in their market value at the time when 
actually delivered and 'when they should hâve been delivered. 

In Admiralty. 

I. R. Beckwith and E. D. Craig, for libellant. 

B. Egan, for claimants. 

Pabdee, g. J. This is a suit brought on a bill of lading to recover 
damages for the failure to deliver in time the goods shipped. The 
first question is as to whether the défendants had the right to disre- 
gard the bill of lading because of représentations said to hâve been 
made by the drayman who delivered the goods to the steam-boat, to 
the steam-boat olerk, f ollowing which the goods were stowed as through 
freight for New Orléans, and not as way freight ; so that when the 
proper landing was reached the gopds could not be landed without 
■great trouble and delay. The goods were, theref ore, not landed on the 
down trip of the boat, but were landed on the return trip, causing a 
delay of about eight days. Such a defence cannot be listened to, as 
otherwise every bill of lading could be altered or varied by the recol- 
leotions of a steam-boat mate, or the. interférence of disinterested 
pt.rties. The carrying contract, reduced to writing in a bill of lading, 
can no more be altered or varied by paroi évidence than any other 
writtein contract. See The Delaware, 14 Wall. 579. But, outside of 
this, unauthorized parties certainly cannot change the contract be- 
tween the ship and the shipper, , 

The other question is as to the rule of damages. The freight 
shipped was about 140 wheelbarrows, and the libellant claims that, 
at the place of landing, he had a contract or job to repair or build a 
levée, with 125 men in waiting to use the wheelbarrows; and that 
during the delay the men could not work; and that libellant was 
compelled to keep and support the men at an expansé of $1.25 each 
per day, thereby being damaged to that extent by the négligent failure 
of the défendant boat to deliver the freight in time. A statement of 
libellant's claim seems to décide it against him, particularly as there 
is no showing whatever that the défendant boat was in anywisa 

*Keported by Joseph P. Horner, Esq., of the New Orléans bar. 
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advised of the circumstances rendering the delirery oî the wheelbar- 
rows à matter of urgency. Thèse daniagès ôlaimed are conséquential. 
Without notice of urgency and Spécial coiitract the' mëàsùre of dam- 
ages, for delay in delivery of goods shipped by a commoh carrier, is 
the différence in the market value at the time of the delivery and the 
time when the goods should hâve been delivered. See Desty, Adm., 
§ 266. As to any such différence in value there is no évidence, 

The libel was properly dismissed in the district court, and the same 
decree will be entered in this court. 



The SïiiVAN Glen, etc. 

{Dâtriet Court, E. D. New York. Octob'èr 4, 1881.) 

1. Admtraltt — AOTB Oausino Dbath — Action m Kkm foe Damages — Lms 

DMDEB THE STATUTE OF NeW YoRK. i ' 

A row-boat containing two men and a woman, which, was crossing thés East 
river at New York just at dusk, was struck and capsized by a steam-boat pf a 
regular line plying to Harlem, and Whilè the men were sàvèd the woîhan Wâs 
drowned. An action in rem, for damages being- brought by the husband of lâié 
deceased woman as administrator, Aeîcî, that the statu te of the state of jNew 
York created no maritime lien for such damages, i^nd no right of action to the 
libellant arose therefrom. 

W. W. Goodrich, for libellant. 

B. D. BenedictyloT (Aa,ivû.aa.i,, 

Benbdict, D. J. This action îs brougjit by John .We|sh, admîn.^ 
istrator of , Margaret Welsh, deceased, to recover, for the benefit oi 
himself and the next of kin of Margaret Welsh, the damages sus- 
tained by hiin and such next of kin by reason of the death of saîd 
Margaret Welsh, which death, it is averred, was caused by the négli- 
gence of those in charge of the steam-boat 3ylvan Glen, inruiining 
over a small beat wherein the deceased was being transported upon 
the East river. 

It is supposed by the libellant that the détermination of the case 
dépends upon the question of fact wliëthCir the death in question was 
caused by négligence on the part of those navigating the steam-boat; 
but there lies at the threshold of the case a question of law, which, as 
I view it, is décisive of the controversy. The right of action set up 
in the libel is derived from a statute of thie state of New York which 
provides that — 

"Whenever the death of a persoh shall be caused by wrongful act, neglect, or 
dèfault, and the àét', neglect, or defaiilt is such as would, if death had ^iot 
ensued, hâve entitled the party injured to maintain an action and recoVier 
damages in respect thereof, then and -in every sueh case the persoti who!, or 
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the corporation which, would hâve been liable if death liad not ensued, shall 
be liable to an action for damages, notwithstanding the death of the person 
injured." Act of December 13, 1847, as dmended by act of April 7, 1849, and 
act of March 16, 1870. 

This statute does not provide for the snrvival of any right of actior» 
belonging to the deoeased. It créâtes a liability where none before 
existed. It makes a new cause of action, namely, the death, and it 
déclares who shall be liable to sûbh action, and by whom, as well as 
for whose benefit, the action may be maintained. It is not doubted 
that the right created by this aiatute of the state may be enforeed, in 
a proper case, by the courts of ; ae United States ; nor that it may be 
enforeed in the admiralty, when a- marine tort is the foundation of 
the right. Theae propositions hâve not been controverted hère, but 
^hey by no means afford ground on which to maintain this action ; 
for this is an action in rem, and, if maintainable at ail, must rest 
upon the proposition that the libellant, by virtue of this statute of the 
state, has a maritime lien upon the vessel proceeded against for the 
damages resulting to the husband and next of kin of Margaret Welsh 
fromiihe death of that person. No ground has been suggested upon 
which Buch a proposition can be maintained. The words of the stat- 
ute are, "the person who or the corporation which." Those words 
create no lien, much less a maritime lien ; and, if they did, how can 
it be held that a state has the power to create a maritime lien for the 
benefit of this husband and next of kin ? It is true that it is held by 
the suprême court of the United States that a lien, created by a state 
statute, for supplies and repairs to a domestic vessel, may be enforeed 
by admiralty proceedings in the courts of the United States. But the 
rule in the class of cases referred to is peculiar. It is conceded by 
the court to be anomalous, and its basis upon any sound principle 
doubted, (The Lottawanna, 21 Wall. 581,) and I know of no expressions 
of that court that will warrant the belief that any extension of such 
an anomaly would be approved. Besides, in this instance, the state 
statute créâtes no lien at ail. It is not seen, therefore, how in any 
aspect the statute upon which the libellant relies can afford a right 
of action against this vessel. 

The case of The Highland Light, Chase, Dec. 155, affords authority 
adverse to the libellant, while the case of The Garland, 6 Fbd. Eep. 
924, cannot be deemed an authority in favor of his action, for the rea- 
son that the point in question does not appear to bave received atten- 
tion in that caëe. 

The libel must be dismissed, and with costs. 



O'MEIL V. ST. LOUIS, IBON MOUNTAIM & SOUTHERN BY. 00. 337 

O'Neil V. St. Louis, Iron Mountain & Southebn Et. Co. 

{Circuit Court, E. D. Missouri. November 2, 1881.) 

J. Peactice — Dbmurebk to Evidence. 

If there is conflicting évidence on, ■which the jury should pass, the court can- 
not draw to itself the décision of what the évidence or the weight of évidence 
establishes. 

2. Mastbr and Servant— Négligence. 

An employer who introduces, without notice to his employé, new and unusual 
machinery, whether belonging to himself or inother, involving an unèxpectp-d 
or unanticipated danger, through the introduction of which the employé, while 
using the care and diligence incident to his employment, meets with an acci- 
dent, is liable in damages. 

3. SaME— SaME— PLBADINa. 

Where an accident occurs to a railroad employé in conséquence of the intro- 
duction of a f oreign and defectively-coastructed car into the train qn which he 
is employed, and he sues the railroad company for damages, he is not bound to 
; allège in his pétition that the accident was caused by the introduction of a for- 
eign car. 

The plaintiff avers in his pétition that, at the time of the accident 
therein referred to, he was a brakeman in the employment of défend- 
ant ; that while, in the performance of his duties as such, he was 
coupling a car, used and operated by défendant at the time, to a 
certain engine of the défendant, his hand and arm were caught 
between the car and engine, and crushed and lacerated so that it was 
necessary to amputate it between the elbow and wrist, ' and that it 
was amputated; that said injuries were caused by the defective, 
unsuitable, and dangerous apparatus and appliances for coupling said 
engine and car together; that the dead-woodson said car and engine 
were insufficient and unstable, and dangerous to plaintiff whilst 
coupling, by reason of their not keeping said car and engine apart 
and allowing the draw-heads of the engine and car to interlap, 
thereby catching and crushing plaintiff 's arm and hand as aforesaid ; 
that plaintiff was ignorant of the dangerous condition of the appli- 
ances for coupling said engine and car together, and that neither 
défendant nor its agents informed him thereof ; and that his injuries 
were caused by the négligence of défendant in supplying him with 
unsuitable, defective, and dangerous appliances with which to work 
in the discharge of his duty, and without any négligence on his part. 

The case came on for trial October 13, 1881. It was tried before 
a jiury, Treat D. J., presiding. The testimony of witnesses produced 
on behalf of the plaintiff tended to prove the allégations of the peti- 
V.9.U0.6— 22 
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tion. The défendant proved that the car in question did not belong 
to it, but was a foreign car. At the close of the évidence défendant 
asked the court to instruct the jury that, under the évidence and 
pleadings in the case, plaintilï couid not recover; but the instruction 
was refused. 

Teeat, D. J., thereupbn cbarged the jury as foUows: 
Gentlemen of the jury : It is proper, in the considération of thîs case, that 
you should bear in mind the différence in law between the obligations of an 
employer to an employé, and the obligations of a railroad to a stranger. In the 
latter case the utmost degree of diligence Is required — extraordinary diligence. 
The casebefore you involves a f ew propositions of law in the light of which you 
should consider the testimony; thèse propositions being, in the first place, 
that an employé who undertakes work, though the same may be of a dangei - 
ous character, is supposed to be compétent to the discharge of that duty, as- 
sumingfor himself ail ordinary risks eonnected therewith; second, that the 
employer, to-wit, the railroad company, as in thls case, must f umish him with 
reasohably and adequately safe appliances for the performance of his duties. 
Eailroads, as in the case before you, are bound to receive cars from other 
roads, to handle thera, and to haul them, and a brakeman or other employé of 
the défendant road is supposed to know that carsof différent construction, 
and, possibly, of différent modes of coupling, will be used in the conduct of the 
business of the railroad company ; and the brakemau or other employé, though 
those cars eoming onto the road may be more or léss dangerous than the 
ordinary cars, is supposed to be compétent to attend to his business, nOtwitTi- 
ing such cars are used. In other words, this is not a question of comparison 
between freight cars of the Iron Mountain Eailroad, owned by itself, and 
other cars thut it may haul over its road in connection with its respective 
trains. Behind that rests the main inquiry: Did this défendant road — no 
matter whether the car was a foreign car — put into its train a car which was 
not reasonably and adequately safe for the purpose for which it was used, in 
Connection with the duties which the servants had to perform? In other 
words, though there might be différences in the construction of foreign cars, 
as compared with the cars belonging to the Iron Mountain Eailroad itself; 
though there might be différent degrees of danger eonnected with the hand- 
ling of the différent cars ; yet this Refendant was bound that no car, whether its 
own or a foreign car, should be otherwise than reasonably and adequately safe 
for its employés to handle and to manage in the ordinary conduct of their 
business. Consequently the straïn in this case seems to be this: Was this 
car of which you hâve heard not adequately safe to be put into the train, 
whereby an employé, — a brakeman, for instance, — in undertaking to niake 
the coupling, could not, by the exercise of ordinary care and skill on his part, 
escape accident? Of course, every one engaging in a particular business, 
employed therefor, is presumed^s bound in law — at his own bazard to exer- 
cise ordinary care and diligence with respect to the employment in which be 
is engaged. He is presumedto be compétent therefor; yet, on tlie other 
hand, his employer — as a railroadj for instance — is' bound on its part to furnish 
liim with reasonably safe and adéquate appliances, whereby, in the exercise of 



I 

/ 



o'nEIL V. ST. LOUIS, IRON MOUNTAIN & BOUIHSBN BY. 00. 389 

ordinary care, he would net encounter accidents of the nature described to 
you. The case, then, may he naiTowed down to this: the plaintiff is entitled 
to recover, if, exercising ordinary care and diligence in the nature of the em- 
ployaient in which he was engaged, he, through the unreasonably inadéquate 
and unsafe character of the car mentioned, incurred this accident. 

If, through this neglect of the défendant corapany in f urnishing sueh inad- 
equately safe contrlvancea, without any négligence on his part, he incurred 
this danger, he is entitled to recover, and the ineasure of his compensation 
will be such as in your judgment he ought to receive in conséquence of tho 
injury, takinginto considération the nature and extentthereof, where thereare 
no other spécial damages alleged in the case. On the other hand, if the damage 
was caused simply by his own négligence or failure to exercise ordinary care in 
thé employraent, the nature of which bas been described, he cannot recover. 
If I hâve made myself understood, this company had the right to haul over it» 
road cars not belonging to it — foreign cars, as they are called. Thèse cars might 
differ in construction, and might difEer in the degree of danger attendingtheir 
handling or management; yet, if the accident occurs from their being not rea- 
sonably safe or adéquate, under any circumstances, for the business for which 
they are employed, and the accident occurs without the négligence of the em- 
ployé, the company must respond thereto. If, on the other hand, the employé, 
through his own négligence, meets with an accident growing out of his 
handling or attempting to handle cars that are reasonably and adequately safe, 
then: the accident is at his own cost, for which there would be no redress. 
Détermine then, gentlemen, — First, waa this car reasonably and adequately 
safe for the employés in the handling of the same. If not, did the plaintiff,^ 
through carelessness or négligence, contribute to the accident which he sus- 
tainedî If the car Was not adequately safe, and he was not négligent in per- 
forming the duty assigned him, he is entitied to recover. If, on the other 
hand, the car was adequately safe, and the accident occurred to him through 
his failure to exercise the proper degree of care in the work in which he was 
employed, he cannot recover. It is a compound question always, gentlemen, 
~~First, the neglect of tlie défendant ; seeondly, the eontributory neglect of 
the plaintiff. Of course, it devolves on the défendant, in cases of this char- 
acter, if the plaintiff bas made out that the car was not adequately safe in 
respect of the management thereof — I say, it is the duty of the défendant to- 
show that plairitifl's négligence contributed to the accident. 

The jury brought in a verdict for the plaintiff. The défendant 
made a motion for a new trial, and in arrest of judgment, upon which 
the f oUowing opinion was delivered : 

T. 8. Rudd and A. R. Taylor, for plaintiff. 

T]ioroughman é Pike, for défendant. 

Trbat, D. J. The plaintiff sued the défendant for damages caused 
by the alleged négligence of the défendant. A trial was had, and 
verdict rendered for plaintiff. The défendant has iiled motions for 
new trial and in arrest. The plaintiff was an employé of the défend- 
ant, and the accident' occurred whilehe was engaged in the scope of 
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his employment, viz., as brakeman.in coupling cars on a freight train. 
The évidence at the trial was conâicting. It seems that the défend- 
ant railway, in the discharge of its duties, was accustomed to receive, 
couple, and haul on its trains cars belonging to other railroads whose 
bumpers or dead-woods and coupling appliances were différent from 
its own; but that "a foreign car" of the P. E. E., of peculiar 
construction as to its dead-wood and couplings, was seldom received 
and placed in defendant's trains. "Foreign cars," sent forward by 
the P. E. E. road, differing from defendant's cars, yet differing from 
those of the P. E. E., were frequently hauled over the défendant road 
as part of the latter's trains. It was évident from the testirùony 
that différent degrees of danger to operatives existed when one or the 
other of such foreign cars was used, and the testimony was in conflict 
as to which the foreign car was, which was introduced into the train 
in question. 

At the close of the évidence défendant demurred, on the ground 
that the case, as fully presented, did not establish plaintiff's right to 
recover. • It is admitted that, even at the close of évidence offered on 
both sides, the court can instruct the jury that the plaintiff cannot 
recover; yet if there is conâicting évidence on which the jury should 
pass, the court cannot draw to itself the décision of what the évidence 
or the weight of évidence establishes. If this were not so the court 
would usurp the province of the jury. 

It is contended in arrest that while the pétition sets ont with par- 
ticulàrity the circumstances under which the accident occurred, it 
failed to state that the car in question was a "foreign car." ïhe 
avermeut is that "while plaintiff, etc., was coupling a certain car, 
used," etc., the accident happened "through the négligence of the 
défendant in supplying to plaintiff said car, defectively and improp- 
erly constructed, and in failiag to inform plaintiff of the improper 
construction of said car; that said car was constructed in an unusual 
and improper manner, in that the dead-woods extended out too far, 
so as to render the work of coupling the engine to said car extremely 
dangerous," etc. The pétition further allèges the unusually danger- 
ous condition of the train from placing therein such a car without 
notice to the employé, etc. 

If this court accepts as a rule of pleading the views expressed in 
Leduke v. St. Louis é Iron Mountain R. Co. 4 Mo. App. 491, still this 
case would not fall withiu its purview. The plaintiff was not bound 
to aver that the accident was caused by the introduction of a "foreign 
car" into the train; and still further, if such a fact became material 
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on the trial of Ihe cause, the rules as to variance would hâve pre- 
vailed, and the doctrine of jeofails after verdict. 

The law as to employer and employé in such cases, laid down by 
this court at the trial, was the same as deolared by the United States 
suprême court, and was given in the précise language of that court; 
yet to avoid misapprehension by the jury, the doctrines stated by 
Judge Cooley in Mich. Cent. B. Co, v. Smithson, 7 N. W. Eep. 791, 
were repeated and amplified. Still it is contended that, in the light 
of the rulings in Porter v. Hannibal â St. Joe Railroad, 71 Mo. 68, 
this court omitted to charge that the plaintiff was entitled to recover 
if he could not bave known of the danger by the exercise of proper 
care, however defective the appliances may bave been. A careful 
examination of the latter case shows that'it contains only well- 
eétablished doctrines, which, if applied to this case, would lead to the 
same resuit already reached. 

It is of great importance to hold employés on railroad trains to the 
fullest measure of duty, for on their skill and fidelity life and prop- 
erty dépend; and it is equally important for their protection that 
their employers shall furnish them with reasonably adéquate and safe 
appliances whereby they can perform their duties with safety to them- 
selves and to the lives and property at stake. To relax the rules so 
that the employer may esoape liability, would be as detrimental to 
public interests as if the rules by which the employé is to be governed 
were to be relaxed in favor of the latter. An employé, as charged in this 
case, must be supposed to know the nature of the employment, and to 
possesB the skill and diligence requisite for the proper discharge of his 
duties. He takes the hazard of the employment. Still, if the em- 
ployer introduces, without notice to the employé, some new and unu- 
sual machinery involving an unexpected or unanticipated danger, 
through the introduction of which the employé, while using the care 
and diligence incident to his employment, meets with an accident like 
that in question, it is not unreasonable to hold that the employer 
should answer therefor in damages. 

Both motions are overruled. 

NOTE. 
M>stbe's Liability to Seeva.nt — General Rule. That a servant can- 
not hold his master responsible for injuries resulting from the négligence of 
fellow-servants, because this is a risk he has assumed, has remained the rule of 
law in England ever since the case of Prîestley v. Fowler, S Mees. & W. 1 ; 
and the leading case of Fàrwell v. Boston, etc., R. Co, 4 Met. 49, announcing 
the same rule, has been folio wed without dissent in this country. But the 
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responsibility of one person to another, for the conséquence of personal négli- 
gence, is not lessened by.the existence of the relation of m aster and servant, 
Said McCrary, 0. J., in the late case of MoMahon v. Henning, 3 Fed. Rep. 
353, arising upon facts like those of the principiil case: " The true doctrine of 
the common law is that the master is liable to his servants, as much as to any 
one else, for the conséquences of his own négligence; aud it is no defeaee for 
Mm to show that the négligence of a fellow-servant contributed to bringing 
about the injury." Such personal négligence of the master may conslst, either 
in the failure to employ fit and compétent servants, or to fumish suitable and 
safe machinery, structures, appliances, and materials for their use. 

Masteh's Duty in Sélection of Machinery. In the sélection of ma- 
chinery, etc., it is the duty of the master to use reasonable or ordiuary care, 
and this care he must exercise, both In procurlng and maintaining sound 
and safe structures and appliances. If be knows, or in the exercise of due 
care might hâve known, that they are unsafe or insufhcient, either at the 
time of procurlng them or at any subséquent time, he fails in his duty. 
Qilman v. Eastern R. Co. 13 Allen, 440; Bartomhill Coal Co. y. Reid, 3 
Macq. 266; Noyés v. Smith, 28 Vt. 59; Sullivan v. Louisville Bridge Co. 9 
Bush. 81; Kansas, etc., R. Co. v. Little, 19 Kan. 269; Lewis v. St. Louii, etc., 
R. Co. 59 Mo. 495; Mad River R. Co. v. Barber, 5 Ohio St. 541. The master 
is equally chargeable, whether the négligence was in originally failing to 
provide or in afterwards failing to keep the machinery in safe condition. 
Foi'd V. Fitohburg R. Co. 110 Mass. 240; Shanny v. Androseoggtn Mills, 
66 Me. 420; O'Donnell v. Allegheny, etc., R. Co. 69 Pa. St. 239; Chicago, 
etc., R. Co. V. Swett, 45 111. 197; Cooper v. Central, etc., R. Co. 44 lowa, 134. 

"ORDiNAnY Cabe" — Warbanty of Soundness — Best and Safest 
Machinery. What will be ordinary care dépends on the nature of tho 
business, its extent, degree of hazard involved, and ail the circumstances 
of the case. Said Thomas, J., in Cayzer v. Taylor, 10 Gray, at page 280: 
" What is ordinary care cannot be determined abstractly. It bas relation to 
and must be measured by the work or thing done, and the instrumentali- 
ties used, and their capacity for evil as well as good. What would be ordi- 
nary care in one case may be gross négligence in anotlier. We look to the 
work, its difflculties, dangers, and responsibilities, and then say, what would 
and should a reasonable and pradent man do in such an exigency?" 

The law does not exact from the master the exercise of the highest degree 
of diligence in supplying safe machinery for the use of the servant; ordinary 
care is sufficient. Cooper v. Central, etc., R. Co. 44 lowa, 134; Nolan v. 
Shickle, 3 Mo. App. at page 307 ; Paterson v. Wallaae, 1 Macq. 748 ; Rolden 
V. Fitchhurg R. Co. 129 Mass. at page 277. But see Toledo, etc., R. Co. v. 
Conroy, 68 111. 560, holding a railroad corporation bound to exercise the high- 
est degreee of care in the construction of its road and bridges, and that ordi- 
nary pradence in such case was not sufficient. 

There is no implied warranty in the contract of service tliat the machinery 
or materials furnished shall be sound or lit for service, nor that the servant 
shall not be exposed to extraordinary risks. Heyer v. Salsbury, 7 Bradw. (111. 
App.) 93. The master does not guarantee the soundness of the machinery, nor 
insure the servant against accidents, and if the latter suffers injury from latent 



O'KEIL V. ST. LOUIS, IRON MOUNTAIN & SOUTHERN RY. CO. 343 

defects unknown to the master and not discoverable in the exercise of ordinary 
diligence, the master js not resppnsible. Fifleld v. NorlTiei-n R. Co. 4:2 N. H. 
226; Ormond v.Holîand^M., BI. & El. 102 ; L.R.db F. 8. Ry. Co. v. Dfiffey, 35 
Ark. 602;' Qalveston, eto. R. Co. v. Belahunty, 53 Tex. 206; Flynn v. Beebe, 98 
Mass. 575; Zadd v. New Bedford R. Co. 119 Mass. 412; Qibson v. Pauiflc R. 
Co. 46 Mo. 163. 

The master is not bound to use onîy the safest and best machinery. That 
is, aside from the légal effect of the servant's knowledge of therisk, it is not 
négligence j)ej' s? in the master to continue the use of machinery or materiala 
knowfl by him tp ,be less safe than other wachinery or materials he might 
use for the same purpose. Thus, in Wonder v. Baltimore, etc., R, Co. 32 Md. 
411, wh^re it was sliown that the plaintiff, a brakeman, would not hâve been 
injured had a certain improved brake been used, the court said: "A. master is 
not bound to change bis machinery in order to apply every new invention or 
sujçosed împrovement in appliances, and he may even hâve in use a machine 
or an applianoe for its opération shown to be less safe than another in gênerai 
use, without being liable to his servants for the conséquences of the use of it." 
^iohigan C. R. Go. v, Smithson, 7 N. W. Kep. 791; Bayden y. ^mithville 
Manyfg Co. 29 Conn. 548; Fort Wayne, etc., R. Co. v. Qildersleeve, 33 Mich. 
133 ; Smith v. 8t. Louise etc., R. Co. 69 Mo. 32 ; Cooper v. Central R. Co. 44 lowa, 
134. On the other hand, it was held in St. JOouis, etc., R. Go. v. Valtrius, 56 
Ind. 511, that it was négligence in a railwày company to use cars dangerous 
in construction whep it could procure others not dangerous, and that it must 
procure the best or be held responsible. See, alao, Dorsey v, PhïUips & Colhy 
Construction Co. 42 Wis. 583, at page 597 ; Toledo, etc. R. Co. v. Asbury, 84 
111.429. 

DELEGATION OF MASTER'S DUTT TO AGENT OE SERVANT — SeRVANT'S 

Négligence Imputable to the Master. Where an employer attends 
personally to the supply and repair of the machinery, the question for the 
jury is, did he exercise reasonable care in the performance of his duty to the 
servant to selcct,sound and suitable machinery, and to keep the same in re- 
pair ? When the.employer does not do this in person, but, as is pf ten the case 
with individuals, and always the case wlth corporations, delegates the duty of 
selecting and repairing the machinery to bis agent or servant,, what is the 
question for the Jury in this case? Does the question becpme, as mainjiained 
by some text writers, did the mastCT exercise reasonable care in the sélec- 
tion of the servant to whom he delegated the duty of selecting and repairipg 
the machinery? Said lyord Citirns, in Wilson v. Merry, L. R. 1 jSc App. 326: 
"But what the master is, in my opinion, bound to his servant to do, in the 
event of his not. personally superintending and directing the virork, is to 
sélect prôper and cpmpeteut persons tp do so, and to furnish them with 
adéquate materials and resourçes for the work. When he has done this he 
has, in my opinion, done ail that he is bound to do. And if the persons so 
seleijted are guilty of négligence, this is not the négligence of thç master.[' 
If such is tbe true rule of law, then corporations çould seldombe held 
responsible for injuries to employés from détective machinery; and, in the 
Jïfnguage of Byles, J., in Olarke v. Holmes, 7 H. & N. 937, " the more a master 
fleglects his business and abandons it to others the less will he be liable." 
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Does not the question for the jury remain tlie same, wliether the master 
attends personally to the supply and repair of machinery or appoints others to 
do it? Did he exercise due care in supplying the machinery f It is well set- 
tled that the duty of the master to use due care in the sélection of compétent 
servants is not necessanly discharged by the appointment of a compétent agent 
to sélect the servants, and it is difficult to see why the same rule does not 
apply in the sélection of machinery. Flike v. Boston, etc., R. Go. 53 ÎT. Y. 
549, Church, C. J., at page 553 ; Quinoy Mining Co. v. Kitts, 42 Mich. 34. It may 
be due care on the part of the master to delegate the duty of attending to the 
supply and repair of machinery to a compétent agent; it might be gross nég- 
ligence in him to attempt to do it himself. " But he is bound to use reason- 
able care, having regard to the nature of the business and the eircumstances 
of the case, to secure their safety and sufflciency." Holden v. Fitchburg R. 
Co. 129 Mass. 268. 

" We understand," say the court, in Fuller v. Jewett, 80 N. Y. 46, *' that acts 
which the master, ais such, is bound to perform for the safety and protection 
of his employés cannot be delegatèd so as to exonerate the former frôm lia- 
bility to a servant who is injured by the omission to perform the act or duty, 
or by its négligent performance, whether the nonfeasance or misfeasance is 
that of a superior offlcer, agent, or servant, or of a aubordinate or inferior 
agent or servant to whom the doing of the act or the performance of the duty 
has been committed. In either case, in respect to such act or duty, the serv- 
ant who undertakes or omits to perform it is the représentative of the master, 
and not a mère co-servant with the one who sustains the înjury." And the 
court held that the duty of maintaining machinery in proper repair devolved 
upon the master, and he was liable for injuries resulting from a f allure to per- 
form it. " The master cannot delegate his duty to seleot compétent servants 
and safe machinery to another. He must use reasonable care in performing 
thèse acts. * * * If the immédiate négligence in thèse cases is that of an 
agent or servant, and a co-servant is injured thereby, the law imputes the 
négligence to the master, and the master is liable the same as if the in jury 
had been sustained by a stranger." Booth v. Boston, etc., R. Co. 73 N. Y. 38. 

Every railroad operator owes to his employés a duty to f urnish machinery 
adéquate and proper for the use to which it is to be applied, and to maintain 
it in like condition, and he is liable for injuries resulting from failure to per- 
form this duty, whether the act was due to personal negleet or the negleot of 
an agent employed by him. Kain v. Smith, 80 N. Y. 458; Kirkpatrick v. If. 
Y. Central R. Co. 79 N. Y. 240. And this is the law of Massachusetts. In 
Qilman v. Eastern R. Co. 13 Allen, 440, the court say: "Ile [the master] 
cannot divest himself of his duty to hâve suitable instruments of any kind by 
delegating to an agent their employment or sélection, their superintendence or 
repair. A corporation must, and a master who has an extensive business often 
does, perform this duty through offlcers or superintendents ; but the duty is 
his, and not merely theirs, and for négligence of his duty in this respect he is 
responsible." Said ffray, G. J., in Coombs v. New Bedford Cordage Co. 102 
Mass. 572: "The duty of providing suitable machinery to carry on their 
business, and a suitable place for the plaintiff to work in^ including giving 
nim full notice of the nature of the risks attending the service, was a 
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respoiisibility resting upon the défendants, [employera,] which they could 
not throw off by delegating it to a foreman or to other workmen." ïhis 
has been declared to be the law in a large number of cases. Hough v. 
Pacific Ry. Co. 100 U. S. 213; Flike v. Boston, etc., R. Co. 53 N. Y, 649; 
Laning v. iV. Y. Cent. B, Co. 49 N. Y. 521; Ford v. Fitchburg R. Co. 110 
Mass. 240; Holden v. Fitchburg, R. Co. 129 Mass. 268; Arkerson y.Sennison, 
117 Mass. 407; Brymala v. Thompson, 26 Minn. 40; Wedgwood v. Chicago, 
etc., R. Co. 41 Wis. 478; S. C. 44 Wis. 44; Shnnny v. Androscoggîn Mills, 66 
Me. 420; Mullan v. Phil. S. Co. 78 Pa. St. 25; O'Donnell v. Alleghany, etc., R. 
Co. 59 Pa. St. 239; Chicago, etc., R. Co. v. SweM, 45 III. 197; Lewis y. St. 
Louis, etc., R. Co. 59 Mo. 495; Kansas, etc., R. Co. v. Little, 19 Kan. 269; 
Berea Stone Co. v. Kraft, 31 Ohio St. 287. Thus, in Toledo, etc., R. Co. v. 
Conroy, 68 111. 560, where a servant of the company was injured in consé- 
quence of the giving way of a wooden bridge, which had become détective 
through âge and exposure to the weather, it was held that the company could 
not escape liability by showing that the bridge was properly constructed in 
the flrst place, and that it employed skilful and compétent subordinates to 
inspect and repair its bridges. The same rule applies to the individual em- 
ployer as well as to corporations, Corcoran v. Uolbrook, 59 N. Y. 517. 

But there are authorities which hold that the duty of the master is dis- 
charged by the employment of compétent agents or servants to furnish the 
machinery and attend to repairs, and that if a servant is injured through the 
failure of the persons so appointed to make repairs, it is the négligence of a 
fellow-servant, and the maater is^ not liable. Colurnbus,etc.,R.Co.\. Arnold, 
31 Ind. 174 ; Wonder v. Baltimore, etc., R. Co. 32 Md. 411 ; Hanrathy v. North- 
ern, etc., R. Co. 46 Md. 280; Harrison v. Central R. Co. 31 N. J. L. 293. 

CoNTiiiBUTORY NEGLIGENCE OF Pellow-Servant. If the master is 
himself négligent, and the négligence of a fellow-servant of the injured 
contributes to the accident, this does not exempt the master from liability; 
it is oiily the négligence of the injured servant that will hâve that efEect. 
Thus, in Paulmîer v. Frie R. Co. 34 N. J. L. 151, where the company 
negligently allowed the érection of an unsafe trestle-work for the track, and 
gave the engineer in charge orders not to run his engine thereon, but he dis- 
obeyed, and the plaintifE's intestate, a flreman, who was unaware of tho orders 
or of the danger, was thereby killed, the trestle-work giving away, the com- 
pany were held liable. If a servant is injured in part by the négligence of the 
master and in part by the négligence of a fellow-servant, he may reeover of 
the master. McMahon v. Heiining, 3 Fed. Eep. 353; Cane v. Delaware, etc., 
R. Co. 81 N. Y. 206; Booth v. Boston, etc., R. Co. 73 N. Y. 38; Crutchfleld v. 
Richmond, etc., R. Co. 76 N. C. 320. 

Latent Defects in Machinery — Duty of Master to Inform Serv- 
ant. As before stafced, the master may, if he so chooses, supply unsafe 
machinery. " Every manufacturer hag. a right to choose the machinery to 
be used in his business, and to conduct that business in the manner most 
agreeable to himself, provided he does not thereby violate the law of the 
land." Sayden v. Smithville Manufg Co. 29 Conn. 548. If the defect or 
danger is latent, and either known to the master, or of such a character 
that in the exercise of ordinary care he ought to hâve knovv'n it, it is the 
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duty of the master to inform the servant of its existence. He must eitlier 
use machiuery free from latent dangers, or inform his servant o£ the exist- 
ence of such as he eitlier knows or ought to know. Smith v. Oxford Iron 
Co. 42 GST; J. L. 467 ; Sowden v. Idaho Mining Uo. 55 Cal. 443 ; Wedgwood v. 
Chicago, etc., K. Co. 41 AVis. 478; S. G. 44 Wis. 44; Cummings v. Collins, 61 
Mo. 520; Gibson y. Pacific R. Co. 46 Mo. 163; Fairbank \. Haentzohe, 73 111. 
237; Paulmier v. Erie Ry. Co. 34 N. J. L. 151; Walsh v. Peet Valve Co. 110 
Mass. 23; Spelinan v. Fîsher Iron Co. 56 Barb. 151. 

In Smith v. Oxford Iron Co., supra, the défendant Company introduced into 
use in its mine a new blasting powder known by its président to.be a mueh 
more dangerous explosive than the powder before in use. It was held that it 
was the duty of the company to hâve informed the plaintiff, a miner, of the 
danger, and of the proper manner of using the powder; and, not havîng done 
so, it was liable to him for injuries sustained while using it. But while the 
master must use ordinary care to provide reasonably safe and fit appliances 
and structures for the use of the servant, yet he is not bound to provide 
against the danger arising from the unnecessary use of such appliances and 
structures for purposes to which the same are not adapted and designed, 
Chicago, etc., R. Co. v. Ahend, 7 Bradw. (111.) 180; Felch v. Allen, 98 Mass. 
572; Durgin v. Munson, 9 Allen, 396. 

B.IGHT OF Màster to Contbaot with Servant for Exemption from 
XiABiLiTY. The question of the right of the masterj by an express stipulation 
in the contract of hiring, to exempt himself from ail liability to his servants for 
the conséquences of failure to perform his diity of supplying sound machin- 
ery and compétent servants, is not settled by the authorities. It would seem, 
however, that the same public policy that will not allow a comraon carrier to 
contract for exemption from the conseqxiences of his négligence, would forbid 
such contracts between master and servant, especially when their iuequality 
of position is considered. Said Crompton, J., in Clarke v. Holmes, 7 H. & N. 
937: " It cannot be made part of the contract that the master shall not be lia- 
ble for his own négligence." And in Harrison v. Central R. Co. 31 îf. J. L. 
293, the court say : " The elaim to such exemption is iuconsistent with moral- 
ity and public policy ; so much so, indeed, that it might be somewhat question- 
able whether, if such contract existed in point of fact, and by express stipu- 
lation, it would not be on that account void." 

There are but two cases that hâve come to oin- notice in which this ques- 
tion has been decided: In Western & Atlantic R. Co. v. Bishop, 50 Ga. 465, it 
was held that such a contract was valid, although it may be noticed that it 
was not necessary to the décision, the plaintiff having been guilty of contrib- 
utory négligence; and the court furtlier express the opinion that the employer 
would be liable for utter recklessness or gross négligence, notwithstanding 
such contract. In a récent case decided in the United States circuit court for 
the district of Indiana, (Roesner v. Herfnann, 8 Fed. Eep. 782,) Greshàm, 
D. J., delivered an oral opinion holding that a contract between employer and 
employé, whereby the employé, in considération of the employment, agrées to 
release and discharge his employer from ail damages on account of accident 
or death to the employé caused by the négligence of his employer or co-em- 
ployes, is void as against public policy. W. E. Benjamin. 
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Adams and another ». Howard and another. 

(Circuit Court, S. D. New 7<yrk. October 24, 1881.) 

1. Pleadino — Answbr— Demubrbr. 

By putting in an answer to the whole bill, a défendant OTerrules hia demur- 
rer which is also to the whole bill. 

F. H, Betts, for plaintiffs. 

J, A. Whitney, for défendants. 

Blatchfokd, C. J. The défendant Morse bas demurred to the 
whole bill and bas put in an answer to the whole bill. The suit is 
onè for the infringement of a patent. The grounds of demurrer set 
forth in the demurrer are ail of them also set forth in the answer. 
They relate solely to the title set forth in the bill to the patent, and to 
the allégations in the bill respecting infringement. A replication to 
the answer bas been filed. The plaintiffs now move for an order, 
either that the défendant elect between bis demurrer and bis answer, 
or that the demurrer be set down for argument. By rule 32 in 
equity, a défendant may demur to the whole bill, and may demur to 
a part of the bill and answer as to the residue. But there is nothing 
that allows bim to demur to the \*rbole bill and at the same time to 
answer to the whole bill, especially wbere the answer sets up every- 
thing that is in the demurrer. Putting in sueh an answer is a waiver 
of Buch a demurrer. The défendant must elect between bis demurrer 
and bis answer; and, to guard against naisunderstanding, if he should 
elect bis demurrer, and it should be overruled on argument, he would 
be beld, probably, to bave waived wbat, ordinarily and otherwise, 
would be, under rule 34, bis right to answer. 

The défendant moves to dismiss the bill. The ground of the mo- 
tion is not specified in tbe notice of motion. Prom the afiSdavit 
made in support of tbe motion, one ground would seem to be that the 
plaintiffs did not, under rule 38, set down tbe demurrer for argu- 
ment within the time required, and that they did not take any testi- 
mony within three months after the replication was filed. I think 
tbe plaintiffs sufficiently excuse tbe omissions. The demurrer ougbt 
to be disposed of before any testimony is taken. 

The motion is denied. 
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YouNG V. Grand Trunk Eï. of Canada. 

{Circuit Court, E. D. Wiaconnn. 1881.) 

1. Practicoî — Consolidation — Discontinuanch. 

- The consolidation of several actions into one wil' not defeat the riffht to dis- 
miss as to one or more of the original causes of acuons. 

Van Dyke é Van Dyke, for plaintiff. 

G. W. Hazelton, for défendant. 

Dybr, D. J. Three suits were comnieneed in this court by the 
above-named plaintiff against the défendant company to recoyer 
damages for alleged delay in the transportation of grain which was 
shipped by the plaintiff over the defendant's road and consigned to 
Liverpool. The complaints in the several actions were substantially 
alike, except that the contracta of shipment were alleged to hâve been 
made at différent times, thus showing that the several shipments 
were distinct and indépendant transactions, each constituting a sepa- 
rate cause of action. The defences to the actions diselosed by the 
answers of the défendant were similar. A motion was made by coun- 
sel for défendant to consolidate the cases; and as they are of like 
nature, and as it appeared reasonable so to do, the court ordered 
the actions Consolidated, and such an order was entered. Eev. St. 
§ 921. The plaintiff now moves for leave to discontinue two of the 
cases. This motion is opposed, and is now to be determined. 

It is contended — First, that as the three suits hâve been, by the 
order of the court, merged into oné, there are no longer two separate. 
cases that can be discontinued. Strictly speaking, this is true; 
but although the présent motion, in form, is one to discontinue 
two of the actions as originally entitled, I think it may properly be 
treated as a motion to discontinue as to two of the causes of action 
in the présent Consolidated action. And so the question really is, has 
the plaintiff a right to dismiss his suit as to two of the causes of 
action upon which he originally eotnmenced independent actions ? 
There can be no doubt that the présent Consolidated action consista 
of independent parts or causes of action. Each shipment of grain 
and each contract upon which the shipment is alleged to hâve been 
made constitutes a distinct ground of action. They are not simply 
différent transactions growing out of one contract, but they are inde- 
pendent rights of action of like nature, but having no spécial relation 
to each other, and brought together by order of the court for conven- 
ienee at the trial. At the common law a plaintiff had the a!)solute 
right to discontinue his action before or after issue joined, and with- 
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out leave of court. Under the practice now prevailing in this state 
this right is recognized, except that wheire a counter-claim is involved 
there cannot be suoh a discontinuance of the whqle case as would 
defeat a trial upon the counter-claim. Bertschy v. McLeod, 32 Wis. 
205; S. C. 33 Wis. 176; S. C. 34 Wis. 2M. 

In the case at bar no counter-claim is set up. It was admitted 
on the argument that the plaintiiï has the right to discontinue his 
présent entire suit. If this be so, — if, in other words, he has the 
right to discontinue as to ail the causes of action, — why has he not 
the right to discontinue as to one of them ? Suppose the case should 
proceed to trial in its présent form, and the plaintiff should oiïer no 
proof in support of two of the causes of action, would it not be the 
duty of the court, on application of the plaintiff, to direct the jury 
to find fôr the défendant upon those causes of action as in a case of 
nonsuit ? Clearly it would ; and in such case the court, in accord- 
ance with the usual practice, would enter judgment without préjudice. 
This I regard a conclusive test upon the question hère presented. 
For if the plaintiff would lose the right to discontinue at the trial, 
or at that stage to take a judgment of nonsuit as to either or any of 
the causes of action, it follows as a logical conclusion that the right 
to discontinue now may be asserted and should not be denied. 

But it is contended by the learned counsel for the défendant that 
to permit the plaintiff to discontinue as to two of the causes of action 
and prosecute his suit upon the one remaining would involv© a dis- 
règard of the rule whieh forbida a splitting up of demands where ail 
should be joined in one suit; and Bendernagle v. Cocks, 19 Wènd. 207, 
and Reformed Protestant Duteh Church \. Brown, 54 Barb. 191, are 
cited. The rule invoked, however, goes no further than against 
several actions for the same wrong or on the same contract, or on 
several demands resting in matters of account which may be joined 
and sued for in the same action. And the cases cited reach only to 
this extent, for they admit that the rule does not extend to distinct 
contracts. In the syllabus to Bendernagle v. Cocks, supra, the dé- 
cision is correctly stated, and is to the effect that where a party has 
several demands or existing causes of action growing out of the same 
contract, and if the demands or causes of action be split up and a 
suit brought for part only and subsequently a second suit is brought 
for the residue, the first action may be pleaded in abatement or in 
bar of the second action. That case was one of breaches of several 
covenants contained in the same instrument. The case at bar is 
one where each cause or right of action springs from an indepeudent 
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contract. The several contracta hâve no relation to each other. 
They are of kindred nature, but they are none the less distinct, and 
none the less represent distinct and separate transactions between 
the parties. 

It isj however, further urged that as each of the plaintiffs' de- 
mands, when taken separately, does not involve an amount sufificient 
to enable the défendant, if ultimately defeated, to take an appeal, 
and as the amount of ail the demands when united is sufficient to 
give a right of appeal, the court cannot permit a discontinuance as 
to two of the causes of action without jeopardizing a substantial 
right, namely, a right of ultimate appeal. It cannot be claimed that 
there is any vested right of appeal at this stage of the controversy, 
nor that such right would accrue until verdict and judgment should 
pass. The most that can be said is that there is a possible future 
right of that character. It is not a right in esse. Possibly it is not 
even a right in futuro, because the défendant may hâve verdict and 
judgment in its favor. Everything in that respect now rests in con- 
tingency, and although it may be that if ail the causes of action now 
in suit were to be prosecuted together, and if the défendant were to 
be defeated, there would then accrue a right of appeal, I do not 
think that at the présent stage the défendant is possessed of such a 
right in that regard as can be held to f orbid the exercise by the plain- 
tiff of his right, which is more in the nature of an absolute, présent 
right to discontinue as to some of his causes of action. 

Upon this point, Pacific Mail Steamship Co. v. Leuling, 7 Abb. Pr. 
(N. S.) 37, was cited, in which case it was at least inferentially held 
that, where a défendant has acquired a right in référence to the sub- 
ject-matter of the action, a discontinuance in disregard of that right 
would not be permitted. But the right there spoken of is some right 
acquired by order or decree of the court already made, and in the 
face of which a discontinuance is asked. Of course, it is not difficult 
to understand that litigation between the parties to a controversy may 
proceed to such an estent, even before the final judgment or decree, 
that substantial and valuable rights may accrue or become estab- 
lished, and in that event a discontinuance or dismissal, which should 
take away or affect such rights, would not be permitted. But that 
is not this case. 

The plaintiff will be granted leave to discontinue, without préjudice, 
his suit as to the two causes of action contained in the complaints, 
marked Nos. 2 and 3, on payment of the taxable costs in those two 
«ases. 
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BuELL and others v. Cincinnati, Bbtinqham & Quincy Construction 

Co. and others. . 

{Oireuit Court, 8. D. IlUnois. November, 1881.) 

1. Rbmoval of Causes — Recbiveks — Contractoes. 

Wliere a receiver who haa been appointed by a state court in the înterest of 
tlie creditors of a construction company proceeds with the work of construcT 
tion by entering into contracts, etc., the fact that a çoi^troversy anses between 
him and a contracter, or between a contraetpr and other claimants of a com- 
mon fund, does not entitle the contracter to removô thé cause to a fédéral 
court, especially after the state court has proceedcd, without objection, to adjn- 
dicate upon the rights of the parties. 

Motion at chambers, by "William Sturges, tofile a transcript of the 
Btate court and to docket the cause in this court. 
'< Mr. Cooper and Mr. Kales, for Sturges. 

J. G: Black,x&<ieiv&r,pro se. 

Dent é Black, for receiver and other creditors. 

Mr. Callaghan, for creditors. 

Dbummond, C. J. The object of the motion is to obtain the 
opinion of this court upon the question of jurisdiction made in the 
case. The bill was originally flled by some creditors of the con- 
struction company in the circuit court of Crawford county, in this 
state. The construction company had made a contract for build- 
ing a railroad, and the bill was in the nature of a creditors' bill 
for the protection of the interests of the plaintiffs. A receiver was 
appointed by the state court and was authorized to go on and 
complète the construction of the road undertaken by the company. 
<31aiming to proceed in pursuance of the authority thus conferred on 
him, the receiver made the contract in which Mr. Sturges was 
interested. If this were a question growing out of an ordinary 
application made to the state court by a claimant of the construction 
company for the protection of his rights, and asking that the property 
in its custody might be made available for his claim, in whole or in 
part, and the claim had originated entirely independent of any action 
of the state court, possibly there might bô some pretence, if the 
ditizenship of the parties justified it, that the cause might be re- 
moved. But this is a case where the only right which exists is by 
virtue of the action of the state court. The receiver of the state 
court, in a suit pending there, was authorized to perform certain 
acts; to employ men and to make contracts involving the construc- 
tion of a railroad. In the ordinary case of a receiver appointed by 
the court to operate a railroad he may employ agents-^as a supérin- 
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tendent, conductor, engineer, or other person — to perform a duty 
connected with the opération of the road. 

It may be that a particular contract which the receiver bas made 
is not authorized, in express terms, by the order of the court appoint- 
ing him, but still if the act is done under the color of authority of 
the court, and any controversy arises between the persons employed 
and the receiver, or between him and other claimants, it would 
seem as though the court, under whose authority this was claimed 
to be done, is the proper tribunal to settle it. It could hardly hâve 
been in the contemplation of congress that such a course as that 
supposed would enable a party to transfer a cause to the fédéral 
court, where the litigation was pending in a state court. That would 
be something which grew out of the action of the state court and its 
officer in the performance of a duty, or what he supposed to be a 
duty. That was substantially this case. Mr. Sturges has no . other 
standing in this court than what grows out of that posture of the 
case. He voluntarily went to the state court and asked, through the 
receiver, that a contract should be made with him. He undertook to 
perform that contract. It is to be presumed, in the absence of any 
évidence to the contrary, that he and the receiver both acted in good 
faith. Upon a question, made in the state court, it was decided that 
the contract was not authorized by the terms of the order of appoint- 
ment; but the court also held that Mr. Sturges having performed 
services and having expended money, it was just he should receive 
compensation for what had been done, and for the money expended. 

I think it may be laid down as a sound prineiple that if a con- 
troversy, under such circumstances, does arise between the contract- 
ing party and the receiver, or between him and other claimants to 
the common fund, out of which they ail seek payment, it is not such 
a controversy as entitles the contractor to remove the cause to the 
fédéral court. 

In this case, the only question was, what amount should be paid to 
Sturges for the work and labor done, materials furnished, and money 
expended. The other claimants, it may be, are in the same condition 
as himself. They ail went before the state court to represent their 
différent claims and insist that they should be paid. Now, is the 
possibility that there may be a fund less than enough to pay off the 
varions claims, a question of such a character as to entitle a party to 
remove the cause to this court ? I think not. It is true, Sturges may 
say that some of the petitioners had not a just claim to any portion 
of the fund, or, if they had, that their claim was subordinate to bis. If 
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that be so, why should not the state court hâve the right to décide the 
çLuestion ? Whatever controyersy there is bas arisen in that court in 
the administration of the property or assets wbich it has taken in 
charge. It is not the case of an independent controversy which 
existed -when the suit was commenced, but one which has arisen in 
the exécution of the power of the court. It was ail done under the 
color of authority of the state court, and it seems to me that it would 
be stretching the act of 1875 beyond any case that has yet been 
decided, to hold that this court has jurisdiction in such a case as this. 
It may be added further, and as an additional reason why this 
court should not now take jurisdiction of the case, that the state 
court has proceeded without objection to adjudicate upon the rights of 
the parties. I think that court should be permitted to go on and 
distribute the f und which it has, or may hâve in its possession in the 
case of a sale of the property, to the varions claimants. So that, 
notwith standing the great anxiety which the counsel seem to mani- 
fest, this being the second application of the kind made, this court 
must décline to take jurisdiction. 



Hancock v. Holbbook and others. 
{Uircuit Court, E. D. Louisiana. June, 1881.) 

1. CORPOEATIOXS— ChAKTEH — CoNTEOLLING EffECT. 

The charter of a corporation empowered the board of dîrectors to appoint 
the corporate offlcers. Held, that mère verbal understandings between indi- 
vidual members of the board prior to the incorporation of the company as to 
the choice of such offlcers, would be controUed by this provision. 

2. Dissolution of the Oorporation — When Justifiable. 

The conveyance, under the authority of the board of directors whose action 
is ratifieU subsequently by ail the stock represented at a meeting of the stock- 
holders, of the total assets of a private corporation in payment of its sole 
debt, opérâtes as a valid conveyance of the property as against other stock- 
holders, in the absence of f raud and when a longer continuance of the corporate 
business would bé ruinous to ail parties. 

H. C. Dibhle, for complainant. 

T. J. Semmes and B. Mott, for respondents. 

BiLLiNGs, D. J. This case is submitted for a final decree upon 
bill, answer, dépositions, and exhibits. The suit included Charles 
T. Howard as one of the défendants, whose claim upon the property 
hereafter described was admitted by ail parties in this suit, and has 
since been satisfied. His rights, therefore, are not submitted for 
v.9,no.6— 23 
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adjudication. Oî thé other défendants, Mr, and Mrs. George Nich- 
olson, (who claim title under A. M. Holbrook,) is demanded twenty 
of fifty-one équal parts in the establishtnent known as the "Piea- 
yune Newspaper & Printing Establishment," with an aceounting and 
decree for profits. The facts, which are either admitted in the volumi- 
nous pleadings or established by the évidence, are as foUows : 

On tlie niiieteenth day of Decçmber, 1873, there existed in the city of New 
Orléans a corporation known as the Herald Printing Company, whleh, at that 
date, bought at sheriff's sale, on a 12-months' bond, for the priée of $20,100, 
the New Orléans Picayune Newspaper and Printing Establishment, sfiving as 
a surety upon the bond Joseph Hernandez. Ex-Gov. H. C. Warmoth induced 
Mr. Hernandez to go upon the bond, agreed to hold him harmless for so 
doing, and seems to hare been the party really furnishing tlie security. The 
Herald Pi'inting Company was a corporation i^i which the complainant and 
Alexander Walker were largely interested, and it published a newspaper called. 
the New Orléans Herald, of which thèse last-named gentlemen were editors 
ând managers. 

Chiefly through Gov. Warmoth 's influence an agi-eement was formed and 
carried eut, in accordance with which the Herald Company conveyed the 
Picayune establishment, reeently purchased, to A. M. Holbrook, who agreed 
to pay the twenty thousand dollar twelve-months' bond, and a new cor- 
poration was formed, under the gênerai law authorizing the same, called 
the " New Orléans Picayune Printing Company, to print and publish a news- 
paper or newspapers, and carry on a printing and publishing business of 
every kiud." ïo this corporation A. M. Holbrook was to convey, and did 
convey, the Picayune establishment, derived from the Herald Company, which 
constituted its capital, fixed by its charter at $30,000, and divided into 120 
phares, at the par value of $250 each. Of thèse shares A. M. Holbrook was 
to receive, and did receive, 65 shares, the complainant 15 shares, and Alex- 
ander Walker 10 shares. The complainant aiïd Walker, along with ail the 
other stockholders, reeeived shares in the Picayune establishment in the 
same proportion as tliey had held shares in the Herald undertaking. The 
Herald was no longer published, and became merged in the Picayune, which 
last was to be conducted under the new charter. That charter provided that 
"the corporation shall be goverued by a board of directors of flve persons." 

The first board of directors was declared to consist of A. M. Holbrook, Peter 
St. Armand, R. W. Holbrook, Alexander Walker, and E. C. Hancock, (the 
complainant.) The board of directors had, by the charter, power given them 
"to adopt such by-laws as may be necessary to manage the company and 
appoint such offlcers and clerks as may be required." It seems to hâve been dis- 
tinctly understood, not only that A. M. Holbrook should thus hâve a majority 
of the stock, but that of the flve directors, who were to serve for at least 
one year, and who were named in the charter, two should in some sensé be 
représentatives of him — namely, Mr. Armand and R. W. Holbrook (his brother) 
— ^to each of whom was transferred one of A. M. Holbrook's shares. The 
corporation went into opération, then, with three directors, who held shares 
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ac, follows: A. M. Holbrook, 63 shares; Peter St. Armand, 1 share; E. W. 
Holbrook, 1 share; E. C. Hancock, 15 shares; and A. W. Walker, 10 shares. 

The persons who held the remaining shares were nanled in the charter, 
tu jugh ail the certificates do net seem by the stock-book to hâve been issued. 
The eomplainant subsequently derived title to two shares by purchase, — one 
from D. P. Penn, and one from the estate of William P. Harper, — and 
th "ee were donated to him by holders who were personal friends. The 
charter bears date December 19, 1873. There seemg to hâve been an under- 
standing on the part of the eomplainant and Judge Walker, which is eorrobo- 
rated by Warmoth, that Walker was to be chief editor and eomplainant the 
managing editor, and A. M. Holbrook the business manager. But, unfortu- 
nately, this understanding was merely verbal, and was not recognized by the 
terms of the charter, which placed ail thèse matters under the control of the 
directors ; and, on December 26, 1873, a set of by-laws was enacted, ail of the 
direetors being présent, and ail voting in favor of their adoption except the 
eomplainant, which clothed the président (A. M. Holbrook) with authority to 
" organize the various departments of the paper, and employ and discharge 
ail editors and employés, and flx their salaries,, and to hâve the gênerai super- 
vision of ail the opérations and transactions of the corporation." This action^ 
of the directory diselosed how wide was the misunderstanding between eom- 
plainant and Walker on the one part, and A. M. Holbrook, who was sustained 
by the charter, on the other part. 

On the sixteehth day of December, 1874, the 12-months' bond for $20,100 - 
was to mature. Shortly before this time A. M. Holbrook announeed to ail 
concemed his inability to pay the bond, and his détermination that the prop- 
erty purchased with the bond should be used in the payment of the bond. 
Through Warmoth offers were made from Holbrook to Mr. Walker that if he 
or any of his friends would pay the bond, they should hâve the Picayune. 
This Mr. Walker was unable to do. Mr. Aroni, as the counsel of some one, 
at one time ofCered to make the payment and take the property, but subse- 
quently withdrew the offer. 

On December 14, 1874, the majority of the board of directors, the eom- 
plainant not being présent, and Mr. Walker voting nay and protesting, passed 
a resolution to the effect that if Mr. Hernandez would pay the bond he should 
hâve conveyed to him the Picayune establishment. On the following day 
Warmoth, through Hernandez, paid the bond and received the conveyance. 
The amount paid was $20,211. 

On the twenty-secoud of December, 1874, a spécial meeting of the stock- 
holders, called by the directory, passed resolutions ratifying the action of the 
directors in making the conveyance to Hernandez in payment and settlement 
of the 12-months' bond, and dissolving the corporation. Shortly after such 
dissolution, Hernandez, acting for Warmoth. sold and conveyed the entire 
Picayune establishment to A. M. Holbrook for his promissoiy notes, amount- 
ing to $27,500, falling due in monthly instalments, the last not maturing for 
several years, and bearing interest at the rate of 6 per cent, per annum. 

Two promissory notes had been'given by A. M. Holbrook to Wannoth for 
debts due from the Herald Company to him, and for his services in connec- 
tion with the paper. Thèse notes were giveu at the time of the formation of 



856 FEDERAL REPORTEE. 

the Picayune corporation, in or aboub December, 1873, and had no connection 
with tlie transfer to Holbrook ; and though it is évident tliey were paid with 
more readiness by him after the action of Warmoth in making such trans- 
fer, or rather that résistance to their collection was withdrawn, they existed 
long before as tlie obligations of Holbrook, and hâve no bearing upon tlie 
case, and may therefore be dismissed f rom f urtlier considération. 

The first question to be considered is whether the conveyance of 
the Picayune establishment, executed under the authority of the 
board of direetors and ratified by a meeting of the stockholders, was 
valid, and could anddid, in law, convey title to Eernandez. It is 
not neeessary, in the view I hâve taken of this case as exhibited in 
the record, to do more upon this point thau to see that the meeting 
of the stockholders was lawfuUy convened aiid regularly constituted; 
for since this meeting ratified the sale and transfer, and since the 
members or shareholders are the real principals or constituents of 
the corporation, if what they did was within the scope of their 
oapacity, and was regularly done in time and manner, it would be 
conclusively the action of the corporate body. The Herald Company 
had. given a 12-month3' bond, in amount upw'ards of $20,000, for 
this very property, and then the same corporators, with the same 
proportionate interests, had added a new corporator, A. M. Hol- 
brook, and changed the name of the corporation, using the pur- 
chased property as a capital. As between the bondholder and the 
new corporation, to the extent of the purchased property, the bond 
was surely enforceable against that corporation. The collatéral 
undertaking of Holbrook to pay the bond did not at ail affeci thèse 
relations. The debt was the debt of the New Orléans Printing Com- 
pany. Indeed, the bill of complaint of the complainant concèdes 
this. At paragraph 23 he says : 

"For this petitioner avers and admits that in equity and good conscience, 
and notwithstanding the fraudaient and illégal combinations and transac- 
tions of said A. M. Holbrook, Joseph Hernandez, George îficholson, Peter St. 
Armand, and R. AV. Holbrook, nevertheless the said New Orléans Picayune 
Printing Company, and the holders and owners of the remaining 51 shares of 
stock thereof, owed to the said Joseph Hernandez, or his légal assigna, the 
amount in money which the said Joseph Hernandez paid for the discharge of 
the I2-months' bond aforesaid, upon which said Hernandez was surety afore- 
said, but tohich was primarlly the debt in equity and good conscience of the 
New Orléans Picayune Printing Company, as suocessor of the Herald Com- 
pany, which corporation was legally the principal on said bond." 

The thing done, then, was for a corporation, at a meeting of stock- 
holders, to sanction and ratify the application of its property to the 
payment of its sole debt. 
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It bas been urged by the complainant that tbe board oi directors 
was constituted so that of iiye A. M. Holbrook controlled three. But 
it cannot be denied that a board of directors, who are specially des- 
ignated by name in the charter of the corporation, bave authority to 
call a meeting of stockholders. A board of directors thus designated 
convened the stockholders who acted upon this subject. At this 
meeting 91 shares were présent and voted for the ratification. The 
stoek-book of the company shows that the persons so présent and 
voting were the représentatives of genuinely-issued stock. So far as 
relates to the question of the competency of the stockholders to make 
the ratification, it is immaterial to inquire how much of this stock A. 
M. Holbrook owned, provided he actually owned it. This question 
may be material in another aspect of the case, which I shall consider 
further on, namely : What conséquences in equity and law would f ol- 
low after he acquired the property ? But there was nothing in the 
fact that he owned the majority or the entirety of the stock présent 
and voting, provided he had acquired it in the prescribed manner, and 
actually owned it, which would detract from the force of the vote. 

If it were necessary to décide whether, and it should be decided, 
that, upon Holbrook's default in the payment of the bond, the 65 
shares of the stock first received by him had in equity reverted to 
the corporation, and therefore should be treated as not voting, the 
case would stand thus. There were originally 120 shares, only 109 
of which had been issued. McComb had surrendered bis four shares 
to the corporation ; so that counting ail as issued, which I think 
should be done, we bave, besides the 65 shares, 26 other shares prés- 
ent and voting aye. There being but 116 shares, there could bave 
been only 25 outstanding shares, issued and unissued, which did not 
assent to this transfer, and the 26 shares assenting constituted a 
majority of the stock, even after excluding the 65 shares. 

What are the powers of stockholders, and of a majority of stock- 
holders, under our statute and at the common law? The Eevised 
Statutes (Voorhies' Ed.) § 687, (Acts of 1852, p. 130, § 5,) provide 
that "it shall be lawful for the stockholders of any corporation, at a 
gênerai meeting convened for that purpose, to make any modifica- 
tions, additions, or changes in their act of incorporation, or to dis- 
solve it, with the assent of three-fourths of the stock represented at 
Buch meeting." Hère is authority so broad that it cannot be ques- 
tioned, that it includes much more than the appropriation of ail the 
property of a corporation to pay a debt which it owed ; and the vote 
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was iiot only tbree-fourths, but ail of the stock represented at the 
meeting. 

At the common law the right of the majority of the stock to control 
the opérations and winding up of corporations like this, not of a pub- 
lic character, is undoubted. 

In Pratt v. Jewett, 9 Gray, 34, a majority in number of stookhold- 
ers, owning a minority of stock, petitioned for a dissolution of a man- 
ufacturing company. In their pétition they averred, among other 
things, that "a sole owner of a majority of the stock had for many 
years controlled the élection of officers, and elected himself agent aiid 
clerk, and that he had for a long tim'^ managed the business accord- 
ing to his own will and choice, regardless of the wishes and interests 
of the petitioners; that according to his statement the corporation 
had been doing a losing business for years ; and that he refused to 
make any change in the business, or to purchase the shares of the 
petitioners. " The court ans wered that no suflScient reason was shown 
for a dissolution of the corporation; that "Jewett, owning more than 
two-thirds of the stock, was entitled to the control ; that the true mis- 
fortune of the petitioners seemed to be that they are in the minority, 
and cannot control the majority of the stock." 

In Treadwell v. Salisbury Manufg Co. 7 Gray, 404, the court say : 

" We entertain no doubt of the right of a corporation, eatablished aolely for 
trading and manufacturing purposes, by a vote of t?ie majority of their stock- 
holders, to wind up their afEairs and elose their business, if, in the exercise of 
a Sound discrétion, they deem it expédient to do so. At common law the right 
of corporations, acting by a majority of their stockholders, to sell their prop- 
erty is absolute, and is not limited as to objects, circumstances, or quantity." 
See, also, authorities there cited. 

Although the act of transfer was within the capacity of the mem- 
bers of the corporation, and their sanction to it was in form légal and 
effective, and Hernandez took title under it, and gave title to A. M. 
Holbrook, this does not necessarily conclude the complainant, or close 
the door to relief in his behalf . 

There remains the vital question, whether the transfer from the 
corporation to Hernandez was effected in fraud of the complainant's 
interests, or whether, by his own conduct with référence to the publi- 
cation of the Picayune newspaper, the transfer was rendered justifia- 
ble and expédient. On behalf of the complainant, it is claimed that 
A. M. Holbrook received 65 shares of the stock in considération of 
his agreement to pay at maturity the 12-nionths' bond; that large 
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powers were given to him in the board of directors in considération of 
the Bame agreement; that -when he suflfered default to be made in 
the payment of the bond, and permitted the publishing establishment 
to be applied to its satisfaction, he violated a quasi trust; and that, 
upon his purchase of the establishment, he must be treated as hold- 
ing it in trust for the complainant to the extent of his former propor- 
tionate interest. On behalf of the respondent, it is elaimed that ail 
of the stock, except that held by the complainant, has for a long timé 
been owned by them ; that the reason of the sale to Hernandez was 
not any wish or purpose to defraud the complainant, or any of thé 
stockholders, but that the causa which necessitated it was the incura- 
ble dissentions between Walker, A. M. Holbrook, and the complain- 
ant, and a continued refusai on the part of complainant to cOmply 
with the charter and by-laws inade in pursuance thereof, so far as 
related to the conduct of the paper; and that in conséquence ofthis 
dissension on the part of those in interest, and the défection of the 
complainant, the paper became so erippled financially that it was 
impossible for A. M. Holbrook to pa,y the bond at maturity, and the 
only wise disposition of the pa,per that could be made in the interest 
of ail the eorporators was to apjily its entire establishment to the 
payment of its sole debt. 

As furnishing aid in solving this question, it is important to déter- 
mine whether the sale to Hernandez was made in order to enable 
a disrupted corporation to dispose justly of its assets in payment of 
its debt, or whether it was a step in a fraudulent scheme to convey 
the property through Hernandez to Holbrook. The action of War- 
moth would fairly indicate the controUing purpose of the movers, as 
his liability to indemnify Hernandez for his becoming security on 
the $20,000 bond must hâve led him, and his intimate relations 
with both Holbrook and Hernandez must hâve enabled him, to know 
thoroughly the transaction from beginning to end. His action in this 
matter stands for that of Holbrook. He (Warmoth) testifies on this 
Bubject that, after learning of Holbrook's inability to pay the bond, he 
informed Alexander Walker — who, it must be remembered, stated, in 
his protest against the conveyance to Hernandez, that he represented 
the entire non-assenting stock, inèluding ail of complainant's — "that 
if he or any of his friends would pay the bond, they should hâve the 
property, namely, the Picayune establishment. At one time he said 
he would pay the bond and take the property, which he never did." 
This is confirmed by the testimony of Judge Walker. 

If Holbrook had proposed to defraud and to acquire title by having 
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the bond enforced, would he hâve gone to those vrhom he is charged 
with compassing to defraud and offered the coveted title upon pay- 
ment of the bond? It would be extremely difficult to reconcile this 
offer with any conspiracy to defraud the complainant or Walker, or 
with any schéma to secure the property for Holbrook, or with any 
other purpose save that of judiciously closing up an enterprise which, 
from incurable discord, had to be abandoned as a failure. Holbrook's 
purchase of the additional stock is reconcilable with the same purpose, 
stimulated by a désire, by payment of Hernandez's bond through i lie 
assets of the company, to relieve himself from a loss which he felt the 
fault of others, including complainant, would more justly place upon 
them than him. 

The charter placed the control of the whole business in the hands 
of the directors, and they, by their by-laws, gave the editorial a_id 
business management into the hands of A. M. Holbrook, the prési- 
dent. Though this may hâve been distasteful to the complainant, 
since done in accordance with the suprême and organio law of the 
corporation, it constituted no good ground of his withdrawal of bis 
aid and co-operation from the joint enterprise. There could be no 
prior understanding between members of a corporation which could 
prevent the supremacy of its charter aa constituting the rule for its 
opérations and the law for its members. 

Still, the complainant seems to hâve been so impressed with the idea 
that the adoption of the by-laws of December 26, 1873, which gave 
the supervision over the editors to the président, was a violation of 
the understanding with which he had entered into the corporation, 
that he states in his testimony that "he felt from that time that he 
could not attend any meeting of the board of directors, or assume any 
connection with the Picayune, without condoning a fraud and jeopard- 
izing my own interest and those of other stockholders of the paper. He 
stood ready to résume his post as managing editor, and never refused 
to perform any duty in that line." The fact of this position of résist- 
ance to the by-laws upon the part of the complainant is stated by 
nearly ail witnesses who testify on the subject. 

Alexander Walker says : "Mr. Hancock never attended any meet- 
ings of directors but one or two, and he retired from the board and 
retired from the establishment, and I never saw him or held any con- 
sultation with him during the year following." He says, also: "We 
of the Herald Company had been exceedingly dissatisfied with the 
assumption of the entire control of the establishment by Mr. Hol- 
brook." 
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St. Armand, though on the cross-examination he seems to hâve de- 
lived mueh of his information from Holbrook, expresses the opinion 
tliat the paper became a source of loss in its publication, and that it 
became such in conséquence of a want of cordial assistance from the 
complainant and Walker. 

Ex-Gov. Warmoth, who was the friend of the complainant, of A. 
M. Holbrook, and of Judge Walker, who had the fullest opportunity 
of knowing of their relations and conduct in connection with the 
newspaper, as well as of the facts concerning the newspaper itself, 
says that about the time the 12-months' bond was falling due Hol- 
brook informed him he could not pay it. He further testifies : 

"He [Holbrook] and Hancock and Walker, who were, by agreement, to be 
managers and editors of the Pioayune newspaper, under the control of Hol- 
brook, had disagreed. Each one wànted to hâve the whole control of the 
editorial department. In conséquence of this Hancock did not give the aid 
which was expected, nor the countenaiice and assistance which was so neces- 
sary to the success of the paper. He was an able and influential newspaper 
man, and his défection was a serions drawback to success, and the enterprise 
eventuated in a failure." 

Upon cross-examination he gives the language which each of those 
gentlemen used with référence to the other two. It evidenced such 
total distrust and such bitter persônal feeling that succesaful joint 
action on their part in any business was beyond reasonable expecta- 
tion. It would be essential in any business, but absolutely necessary 
in the business of eonducting and publishing a daily newspaper, in 
which such practical sagacity and untiring vigilance is demanded, in 
which one day of inaction or ill-advised action in conséquence of dis- 
sension on the part of managers might entail irréparable pecuniary 
loss upon proprietors. The testimony of Gov. Warmoth, thus cor- 
roborated, establishes the continued dissension on the part of thèse 
three leading newspaper men, the withdrawal of the complainant, 
and the damaging effect of this upon the interests and prospects of 
the newspaper. The testimony as to the value of the Picayune estab- 
lishment is to be considered with référence to thèse facts. The wit- 
nesses vary in their estimâtes, ranging from $5,000 to $100,000. 
But it is clear that unless the internai obstacles could be removed 
the paper could hâve had but little value beyond the type and mate- 
rial. A year previous it had been sold for $20,000 on a 12-months' 
crédit. Fourteen months afterwards it was appraised in the succes- 
sion of A. M. Holbrook at $30,000. At the time of the sale to Her- 
nandez it was offered by Warmoth to those in interest for the amount 
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of the bond, less than |21,000, and no purchaser could be found. 
Warmoth testiiies that he regarded the long notes of Holbrook for 
$27,500 as worth searcely more than 25 per cent, of their face. The 
estimate of witnesses cannot outweigh thèse facts, and the question 
before the court is as to the wisdom of the sale with référence to a 
corporation situated in its internai relations precisely as this was ; 
that is, rent and paralyzed by serions and unabating animosities and 
différences on the part of those vho were its directors and sources of 
chief energy. 

Under the circumstances, the sale on the part of the stookholders 
was justifiable and judicious. It would hâve been utter ruin to hâve 
continued the publication of a paper so situated — ruin for ail con- 
cerned. The language of the suprême court of Massachusetts in 
Treadwell v. Salisbury Manufg Co. 7 Gray, 405, may with propriety 
be adopted as décisive of this question. The court say: "Upon the 
facts found in the case before us, we see no reason to doubt that the 
vote of the majority of the stockholdérs for the sale of the corporate 
property and the closing of the business of the corporation wàs jus- 
tified by the condition of their affairs. Without available capital, 
and without the meana of procuring it, the further proseoution of 
their business would be unprofitable, if not impracticable." 

But, it is urged by the solicitor of the complainant, Holbrook was 
aoting as and with the responsibilities of a trustée, and when he 
repurchased the property he held it in trust for the complainant to 
the extent of his former proportionate interest in the corporation. 
Holbrook had undertaken to pay the 12-months' bond, and he failed 
to perform his undertaking. True, he did fail in carrying out that 
undertaking, and the property of the corporation was applied to pay 
a debt which, as between it and Holbrook, belonged to him to pay. 
But it is established that Holbrook's inability to pay the bond, and 
the inability of the corporation to prosecute profitably its corporate 
business, resulted largely from the continued refusai on the part of 
the complainant to acquiesce in the charter, and from discordant 
views and action in which complainant largely participated. Incon- 
séquence of this an enterprise, which the testimony shows might hâve 
been advantageous both to complainant and Holbrook, was rendered 
a failure, and Holbrook, wjio had received nothing but the 65 sbares 
of stock, allowed that to pass, with that of the other holders, to Her- 
nandez, in payment of a debt which existed prier to his acquisition of 
the stock. The business of the corporation had become a failure, 
and the court finds that the défection and withdrawal pf the com- 
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plainant from this business, which he was bound to aid and assist, 
■was, to a large extent, the cause of the failure. Under thèse cireum- 
stanees, the complainant cannot urge as a cause of action in a. court 
of equity that Holbrook restored to the corporation ail he had re- 
ceived, placed it, so far as possible, in stutu quo, and did not prevent 
the application of its property to the extinction of an obligation 
which had existed before he had any connection with it. 

The complainant has failed to establish his cause, and the decree 
must be that the bill be dismissed. 



Tbadeks' Bane of Chicago v. Tallmadgb and anolher. 

{Circuit Court, S. D. Feto York. October 25, 18S1 ) 

1. Rbmoval of Causes— Fihbt Tehm. 

After the expiration of a term of the state court at which the suit could be 
legally tried, it is too late to flie a pétition for its removal to this court. 

2. SAMB—JuBismcTioN— State Court. 

The circuit court is not preoluded by the décision of the state court from 
determining'for itself whether or not the removal was made in time. 

Strong de Cadwalader, for plaintiff. 

James G. Foley, for défendants^ 

Blatchfobd, C. J. This is a suit at law, commenced in a court of 
the state and removed into this court by the plaintiff. Eaeh défend- 
ant answered separately in the state court. 

The case was duly noticed for trial by the plaintiff and by each of the de- 
fendants for a term of the state court, to be held on the flrst Monday of May, 
1881, which was May 2d. AU the notices of trial were served on or before 
April 18th. On April 18th the state court, on the application of one of the 
défendants, made an order that the plaintiff file security for costs within 10 
days from the service of the order, or show cause to the contrary on April 
29th, and that in the raean time, or, if security should be filed, tlien until such 
security should justify, if excepted to, the plaintiff's proceedings should be 
stayed. This stay continued till May 14th, when it ended. On the seventh 
of May each défendant gave notice of a motion for May 16th for a commission 
to talîe testimony in Missouri, and for a stay of the trial of the action till the 
return of the commission. On the first of September the plaintiff filed a péti- 
tion for the removal of the suit into this court. The order of removal was 
made by the state court on that day. It states that the pétition was flled 
" before the term at which said cause could be flrst tried, and before the trial 
thereof, to-wit, on the flrst day of September, 1881." The pétition bears date 
August 24th, and was verified August 25th. It states that issue was joined 
on or about April 15, 1881 ; " that the said suit is not yet ready for trial ; and 
that the sarae could not be tried at the last term of the court, nor can it be 
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tried at the présent term, and no trial has been had." The order of removal 
was made without any prior notice to tlie attorney for the défendants. ïhere 
v;-as a trial term of the state court whleh comraenced the first Monday of May. 
The plaintLff, on the fifteenth of April, placed the cause on the calendar of the 
court for that term. There is nothing to ahow how long that term continued. 
The motions for commissions were adjourned f rom time to time till Septem- 
Ler 5th. A trial term of the state court was held in the month of June, 1881. 
It does not appear that the case was noticed for trial for that term by either 
party. That term commenced June 6th and ended prier to September Ist. 
The défendants move to remand the suit. 

It is plain that the suit was not removed in time. There was 
nothing to interfère with its being tried legally at the June term. 
The notice of motion for a commission and a stay was not a stay. 
The plaintiff was bound to remoye the suit, at least, bef ore the end of 
the June term, if he was to remove it at ail. Forrest v. Keeler, 17 
Blatchf. 522. 

The plaintiff contends that the question of time oannot be considered 
in this court, because the state court passed upon it in its order. It 
is true that the state court adjudicated upon it, but it did so ex parte, 
and without a hearing of the défendants. The act of March 3, 1875, 
(18 St. at Large, 470, § 5,) provides that if, in any siîit removed to 
this court, it shall appear to its satisfaction, at any time after the 
suit is removed, that it "does not really and substantially involve a 
dispute or controversy properly within the jurisdiction" of this court, 
this court shall proceed no further therein, but shall remand it to the 
court from which it was removed. This provision has recently been 
construed by the suprême court in Bahbitt v. Clark, 103 U. S, 606, 
610. It is there said by the court that a décision by the circuit 
court that the necessary steps were not taken to remove the case, is a 
décision of the question of its jurisdiction ; and that the question of 
whether a removal was made in time, is a question of jurisdiction. 
In that view, it is for this court to détermine its jurisdiction, how- 
ever that question may previously hâve been decided by the state 
court. 

The motion to remand is granted. 
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PlIMPTON V. WiNSLOW. 
{Circuit Court, 8. D. New York. November 12, 1881.) 

1. State Comity — Sbbticb of Procesb. 

A party to a suit which haa been brought in a circuit court of the United 
States is protected from the service of process and papers in another suit 
between the same parties for the same cause of action, which has been' com- 
menced in a circuit court in another" state, while attending there a legular 
examination of witnesses in the former suit. 

In Equity. 

E. N. Elliot, for plaintiff. 

Wet.more, Jenner é Thompson, for défendant. 

Blatchfobd, g. J. a suit in equity brought by the plaîntîff in 
this suit against the défendant in this suit, for the infringement of 
letters patent, is pending in the circuit court for the district of Massa- 
chusetts. ^ : j 

Prior to November 2, 1881, it had' been verbally àgreed between Mr. Kob- 
erts, the eounsel for the défendant; ànd Mr. Clark, the counsel for the plain- 
tiff, in the suit in Massachusetts, that the. défendant might hâve testimçny 
on his behalf taken in the city of New York for use in that suit bpfore Mr. 
Thompson, as a spécial examiner, and Mr. Clark verbally agreed to attend 
before Mr. Thompson at any time, on télégraphie notice, for the purposé. 
Such notice was given that. the plàitttifE, together with the défendant ànd Mr. 
Koberts, attended in New York, before Mr. Thompson, on November 2à.' Mr. 
Clark was not présent on that day. Wilnesses were examined on that day 
on behalf of the défendant, before ilr. Thonipson, by Mr. Eoberts, as counsQl 
for the défendant, with the acquie^ence of the plaintiff, who was présent 4v\r- 
ing the examination, and it wag agreed between the plaintiff and Mr. Eoberts 
that Mr. Clark should hâve the right to afterwards cross-examîne the said wit- 
nesses and enter objections to ail questions in the direct testimony; and the 
examination was adjourned to November 3d. On that day Mr. Clark appeared 
and cross-examined the said witnesses, and also, in conjunction with Mr. Eob- 
erts, signed a stipulation in writing, dated November 2d, and entitled in the 
Massachusetts suit, stipulating and agreeing that Mr. Thompson might be 
appointed a spécial examiner by the court of Massachusetts to take the testi- 
mony for the défendant in the suit in New Yorlî, under the sixty-seventh rule 
in equity, as amended. After the adjournment on the second of November, 
and on that day, the défendant was served personally in the street in New 
York, after he had lef t the building where the examiner's office was, and a few 
steps therefrom, with a subpœna to appear and answer in this suit, and with 
a copy of the bill and other papers in this suit, and notice of a motion to be 
made for an injunction herein. The bill in the suit was filed November 2d, 
and is a bill for the infringement of the same letters patent. The défendant 
now moyes to set aside the service of the subpœna and tlie other papers on 
the grouud that the privilège of the défendant was violated. 
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It is very elear that the motion must be granted. The défendant 
attended as a party before the examiner. The regularity of the exam- 
ination was recognized by the attendance of the plaintiff, by the 
arrangement he then and there made for future cross-examination by 
. Mr. Clark, and by the antedated written stipulation which Mr. Clark 
signed the next day. The examination was thus made a regular pro- 
ceeding in the suit in Massachusetts. The défendant had a right to 
attend upon it in person, whether he was to be himself examined as a 
witness before Mr. Thompson or not, and he had a right to be pro- 
tected, while attending upon it, from the service of the papers which 
were served in this suit. He attended in good faith, the examination 
waspending and unfinished, and he was served duringthe interval of 
an adjournment. The privilège violated was a privilège of the Mas- 
sachusetts court, and one to be liberally construed for the due admin- 
istration of justice. Juneau Bank v. MeSpedan, 5 Biss. 64 ; Brooks y. 
^armU, 4 Fed. Ebp. 166; Bridges v.Sheldon, 7 Fed. Eep. 17, 42. 

The only objections urged against the motion are technical ones — 
that the written stipulation was not signed till after the service was 
made ; that there was no order as to the examination entered in the 
Massachusetts court ; that no formai written notice of the intended 
examination was served; that the sitting before the examiner was, 
therefore, unauthorized; and that the written stipulation cannot 
hâve an effect as of a date earlier than November 3d. If thèse objec- 
tions were allowed to hâve force, the plaintiff would only be placed 
in the position of having, by the prior verbal arrangements made, 
sanctionèd by the subséquent action of himself and his counsel there- 
under, decoyed the défendant to visit New York by deceptive induce- 
ments, and thus the case would be brought within the principle laid 
down in Union Sugar Refinery v. Mathiesson, 2 Cliff. 304, and in 
Steiger v. Bonn, 4 Fed. Eep. 17. The plaintiff and his counsel, by 
what they said and did, represented to the défendant that the proceed- 
ing before Mr. Thompson was' regular and orderly and authorized, 
and induced him to rely on that view. He had a right, as a party 
to the Massachusetts cuit, to attend a regular examination of wit- 
nesséS'in that suit in New York, and to be protected, while so attend- 
ing, from the service of the papers in this suit. The plaintiff is 
estôpped frpin raising the objection as to regularity. 

The motion is granted. 
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Maevin V. Ellis." 
(Circuit Court, S. D. Louisiana. November 15, 1881.) 

1. Promibsoet Notes — Action on— Parties. 

The assignée ci a mortgage note can bring suit upon it, whoever the real 
owner may be, unless it was assigned for the purpose of depriving the mort- 
gagor of a substantial ground of defence against the real owner, 

2. JUBISDICTION— CiTIZBNSHIP— FrATJD. 

The circuit court bas no jurisdiction of a cause on the ground of the citizén- 
ship of the parties, where the nominal parties to the suit are not the reslpar^ 
ties, but hâve been made parties collusively, to bring the controversy within 
the jurisdiction of the court. 

In Chancery. On demurrer to cross-bill for inj miction. 

Complainant filed a bill in equity to foreclose his mortgage upon the plan- 
tation of défendant, and, under the statutes of Louisiana, prayed for a writ of 
seizure and sale, directed to the marshal to seize and sell the same to pay his 
debt, which writ duly issued, and thé plantation was seized and advertised for 
sale. The défendant then appeared, and, under a rule of tbis court, flled a 
cross-bill, in the nature of what is known in the state practice as an opposi- 
tion to the writ of seizure and sale, and alleged that the plaintiff was not the 
true and lawful owner of the mortgage notes sued upon, but was a party 
interposed for thé purpose of giving jurisdiction to this court ; the real holders 
and owners being citizens of the saine stâte.as défendant, an.d iagainst whom 
défendant had equities to plead, which he sets up. Complainant then flled a 
gênerai demurrer to the cross-bill, and the casé was argued oh that. 

Geo. L. Bright, îor <iomT^\é,mdM,. ' ^ 

' A'^ic^oZZs ce CarroM, for défendant. 

Pabdee, 0. J. Everything alleged in the pétition or cross-bill of 
défendant may be true, with the exception hereafter noted, and yet 
he can bave no relief — is entitled to none... Thé assignment toMaifvin 
of the notes sued on, no matter what the interest actually conveyed, 
vests the title sufficiently in him to sue ; and Louisiana authority 
is clear to that effect. Défendant bas no rightto inquire whether 
the plaintiflf, in whom the légal title appears to be vested, be an agent 
or the real owner, unless, by a fictitious assignment, it be attempted 
to deprive him of substantial grounds of defence which he may hâve 
against the true owner. The judgment will be rea adjudiçata against 
every one who might afterwards claim an interest in the note or bill. 
See Hennen's Digest, 180, No. 5, and authorities there cited, partio.u- 
larly 14 La. 256. The plaintiff having a sufficient title to bring suit, 
Sind being a citizen of another state, while the défendant is a citizen 
pf this state, the suit may be brought in this court. See section 1 of 

*BéppTted by Joseph P. Hornorj Esq.,of the New Orléans bar. ■. ^ : 
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the act of Congress approved March 3, 1875, and note the différ- 
ence between that act and the first paragraph of section 629 of the 
Eevised Statutes, with regard to promissory notes, negotiable by the 
law-merchant, and bills of exchange. But the pétition or cross-bill 
in this case allèges in substance that the party plaintiff has been 
coUusively made for the purpose of bringing the case witliin the ju- 
risdiction of this court, and this présents an issue or showing under 
the sixth section of the act of 1875, to which the plaintiff ought te 
reply. 

The demurrers herein filed will be sustained, except so far as the 
issue just referred to is concerned, and that will leave the pétition or 
cross-bill substantially a plea to the jurisdiction, on the ground that 
the plaintiff Marvin has been collusively made a party, in order to 
give the court jurisdiction. 

Costa of the demurrer to be paid by the défendant. 



Sioux City & St. Paul E. Co. v. Eice. 

St. Paul & Sioux City E. Ço. v. The Samb. 

[Circuit Court, D. Minnesota. November, 1881.) 

1. SwAMP Lands^Aot of Congbess— Wheh to Take Epfbct. 

Title to swamp land was not vested by the act of congress of September 28, 
1850, until the admission of a territory into the Union. Hence, the state of Min- 
nesota not having been admitted into the Union at the date of the passage of 
the act granting lands to the territory or future state of Minnesota for the con- 
struction of railroads, approved March 3, 1S57, a grantee of the state, by virtue 
of the acts of the législature approved March 8, 1861, and March 4, 1864, has a 
good title as against one whose title dépends upon the proper construction of 
the acts of congress approved September 28, 1850, and March 12, 1860. 

E. C. Palmer, for complainant. 

John B. ê W. H. Sanborn, for défendant. 

Nelson, D. J. This suit is instituted to establish the superior 
right of the complainants to the land in controversy. The équitable 
title is claimed to be in the complainant and the légal title in the 
défendant. The defendant's title is derived from the state of Min- 
nesota by conveyanoe under the authority of an act of its législature, 
the land being described a8 swamp, and certified to the state as swamp 
lands belonging to it by virtue of the acts of congress approved Sep- 
tember 28, 1850, and March 12, 1860. The complainant's title is 
claimed to be vested under the act of congress passed March 3, 1857, 
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granting lands to the territory or future state of Minnesota to aid in 
the construction of railroads, and subséquent acts, disposing of those 
lands for that purpose, passed by the législature of the state March 
8, 1861, and March 4, 1864. 

CONCLUSIONS. 

1. The state of Minnesota was admitted into the Union May 11, 
1858, and the title under the swamp-land act did not take effect until 
the date of this act of a^mission^ 

2. The title to the land in controversy was in the TJnited States at 
the time of the passage of the act granting lands to the territory ôr 
future state of Minnesota for the construction of railroads, approved 
March 3, 1857, and thereis nothing in the acts of congress of Sep- 
tember 28, ,1850, which prevented congress from granting this land 
for that purpose. 

3. The land was not reserved out of that grant by any of the pro- 
visions embodied in the act of March 3, 1867, but is located within the 
limits prescribed therein, and enured to the complainant's benefit, and 
the title became vested in it by virtue of the aots of the législature of 
the state of Minnesota, approved March 8, 1861, and March 4, 1864. 

The complainants are, therefore, entitled to a decree, and it is so 
ordered. 
MoCbabt, g. J., concurred. 



United States v. Ebench.** 
[OireuÀt Court, E. D, Penniylvania. October 7, 1881.) , 

1. Dischakob of Beamen— When not Requirkd to bb in Pkbsence of Ship- 

PING COMMISSIONER — ReVISHD StATUTES. 

Section 4549, Rev. St., which requires that the discharge of seamen should, 
in certain cases, be made in the présence of a shipping commissioner, is qual- 
ifled by the language of section 4504, and does not apply to a vessel which has 
been engaged in a voyage to the West India islands. 

This was an action against the master of a vessel to recover the 
penalty prescribed by section 4549, Eev. St., for the discharge of a 
seaman without going before a shipping commissioner. On the trial 
(before Bradley and McKennan, JJ.) plaintiff proved that the défend- 
ant was the master of the American schooner Dora M. French ; that 

*Reported by Frank P. Prichard, Bsq., of the Philadelphia bar. 
y.9,no.6— 24 
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h'e sailed from a port in Maine for a voyage from thtince to Barbadoes 
and thence to Philadelphia ; and that on his arrivai at the latter port 
lie paid off and disoharged one of his crew without going before a 
sbipping commissioner. 

John K. Valcntine, U. S. Dist. Atty., for plaintiff. 

J. Warren Coulston, for défendant. 

The court directed the jury to find a verdict for défendant, and su^j- 
sequently filed the following opinion : 

Per Curiam. An examination of the Eevised Statutes makes it 
very évident that section 4549 is to be qualified by section 4504. 
The act of June 7, 1872, providing for the appointment of shipping 
commissioners and for the further protection of seamen, requircd 
that the payment and discharge of seamen should in certain cases be 
made before a shipping commissioner, and that an agreement, in 
writing, in a certain specified f orm, should be entered into with every 
seaman shipped for a voyage. See the act, 17 St. at Large, 262. 
The act, by its terms, applied to vessels bound from a port in the 
United States to any foreign port, or if of 75 tons, or upward, bound 
from a port on the Atlantic to a port on the Pacific, or vice versa. It 
was provided, however, that the master might himself act as commis- 
fiioner in any customs district where no commissioner had been 
appointed, and that the act should not apply where the seamen are 
by custom or agreement entitled to participate in the profits orresults 
of a cruise or voyage, nor to coastwise or lake-going vessels that 
touch at foreign ports. See sections 12-22. By a supplément passed 
January 15, 1873, (17 St. 410,) the above proviso was enlarged by 
excepting from the opération of the act vessels engaged in the trade 
between the United States and the British North American posses- 
sions, or the West India islands, or the republic of Mexico. The 
Eevised Statutes, in section 4504, embody ail thèse provisos. The 
only question or doubt that can be raised, grows ont of the phraseol- 
ogy of section 4549, which déclares generally that ail seamen, dis - 
charged in the United States from merchant vessels engaged in voy- 
ages from a port in the United States to any foreign ports, or, being 
■of 75 tons or upward, from a port on the Atlantic to a port on the 
,Pàcific, or vice yersa, shall be disoharged and receive their wages in 
the présence of a duly-authorized shipping commissioner, exeept in 
eases where some compétent court otherwise directs, without any réf- 
érence to the excepting provisos. But if the master himself may not 
be regarded in certain casea as a duly-authorized shipping commis- 
sioner, in the terms of the section, there can be no doubt .that the 
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section is to be qualified by the language of the 4504tb section, which 
expressly déclares that nothing in this title shall prevent the owner, 
consignée, or master, of any vessel, except vessels bound from a port 
in the United States to any foreign port, other than vessels engaged 
in trade between the United States and the British North American 
possessions, or the West India islands, or the republic of Mexico, etc., 
from performing himself , so far as his vessel is concerned, the duties 
of shipping commissioner. This language expressly applies to the 
whole title, and, of course, to section 4549, which is a part of it. 

We are perfectly satisfied that the revision bas not altered the pre- 
vious law, and that the act does not apply to a vessel which bas 
been engaged in a voyage to the West India islands, which was the 
présent case. We think, therefore, that the défendant is not liable 
for the penalty sued for, and that the verdict must be in his favor. 

The same conclusion, in effect, vras reached by the suprême court 
of the United States in the case of U. S. v. The Grâce Lothrop, 95 U. S. 
527, where the question was, whether a written agreement, as reqiiired 
by the act of 1872, should be executed in the présence of a shipping 
commissioner, when the ship had been engaged in a voyage to the 
West Indies; and it was decided that the act in its original form, or 
as revised, did not apply to the case. 



White V. Ckawfoed and otbers. 

{Circuit Court, D. Minnesota. November, 1881.) 

1. Proving Claim in BANKEUPTcy— Liens— Waiver. 

A creditoT waives any lien he may hâve upon the property of hîs debtor, hy 
proving up hîs debt as an unsecured daim. 

Robert P. Lewis, one of the défendants, on the seventh day of June, 1875, 
gave his note, and a mortgage to secure the same, on the S. W. J of section 
22, in township 30, range 22, excepting therefrom five acres in the S. E. cor- 
ner thereof, to John W. White, the plaintiff, intending, hovveVer, to convey 
such property in township 29 instead of township 30. On the first day of 
July, 1876, the said Lewis gave a second note, and a mortgage to secure the 
same, on the same property as described in the flrst mortgage, as also upon' 
a certain otlier pièce of property; but, in this second mortgage, mailing the 
same mistake as in the flrst. Again, Séptember 1, 1877, the said Lewis, h;iv- 
ing discovered his mistake made in the first and second mortgiiges, makes à 
third mortgage for the purpose of eorrecting the mistake, in which he describes 
the property as being in township 29. Between the giving of the flrst two 
mortgages and the tlùrd, con'ecting the first two, one James A. Cravvford, a 
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brother or near kin of Alexander Crawford, obtains a judgment against 
Eobert P. Lewis and prétends to docket the same, which judgment was there- 
after, Pebruary 4, 1878, assigned to the défendant Alexander Crawford. Upon 
this judgment the said Alexander Crawford issued exécution, which was 
levied on this property in township 29, and the same was sold April 8, 1879, 
he biiying it in for the sum of $1,800. Prior to this sale, however, the said 
Alexander Crawford had due notice of the mortgage claim of plaintiiï upon 
this land. Prior to said exécution and sale R. P. Lewis commenced proeeed- 
ings in bankruptcy for a discharge from his debts, to-wit, on August 31, 1878; 
bis discharge being granted April 15, 1879, only seven days af ter the sale of said 
property. During the pendency of the proceedings in bankruptcy, and prior 
to the exécution and sale, the said Alexander Crawford proved up his entire 
claim in the bankrupt court, without any référence to his lien upon this prop- 
erty, making affldavit that he had no lien upon this or any other property. 

E. Webb, for plaintif. 

B. B. Galusha, for défendant Crawford. 

Nelson, D. J. I bave exalniried this case, and find notMng new 
presented -which can reverse the décision already made and set aside 
the order for a deeree. The défendant Crawford proved his debt as 
an unsecured claim, and made aflSdavit to that effect in the form 
prescribed by law. Subsequently he issued exécution on the judg- 
ment, pending the bankruptcy proceedings, and attempted to collect 
this claim, which was in judgment and a lien upon réal estate at the 
time, as he now insists, when he made and filed his proof. If he 
was a créditer having a lien, by proving his debt secured thereby to 
the full amount he waives his lien, and relinquishes it. Such bas 
been the ruling even in respect to mortgages upon spécifie property. 
Before a secured créditer can prove his full claim as an unsecured 
debt he must surrender the security. There is no distinction made 
in the kind of security. 1 B. R. é86, 400, 147; 8 B. E. 241. Craw- 
ford could hâve refused to prove his debt or appear in the bankruptcy 
court, and looked to the lien which he elaims his judgment gave him ; 
and unless the assignée took action and assumed control of the 
property on which the lien attached, might bave subjected it to the 
discharge of his debt. But he did not do this. He aeted upon the 
theory that he could prove his debt as unsecured, and at the same 
time enforce the lien which the judgment gave him. There is no 
support for such a claim. 95 U. S. 764. 

The complainant's equity is superior, and the order for a deeree 
must stand. 
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In re Hblleb and another, Baakrapts. 
(District Court, J). Nm Jersey. October 17, 1881.1 

1. BahKRDPTCT— DiSCHAKGB OF THB BANKRUPT. 

Where there are no assets, the bankrupt is entitled to his discharge on mak- 
ing application after the expiration of 60 days from the adjudication of bank- 
ruptcy, and before the estate has been settled and the assignée discharged. 

2. Samb — Samb. 

The right of a bankrupt to a discharge dépends upon his own acts. Unless a 
party thereto, he is not bound by the acts of commission or omission of his 
former partner. 

On Spécifications against the Diseharge of Eudolph Heller. 

jB. .4. S. Mare, for opposing créditer. 

G. F. HUl, for bankrupt. 

Nixon, D. J. TJnder the spécifications and évidence in thîS case 
i think the hankrupt is entitled to his discharge. The objection, inter- 
posed by the counsel of the opposing creditors, that the petiti&n was 
filed too latej is not valid. It is true that no assets hâve coffie to the 
hands of the assignée, and in such a case the act orignally required 
that the application for discharge should be made withih ohe year 
from the adjudication of baûkruptcy. Eev. St. § 5108'. But tlils 
provision was changed by the supplément of July 26, 1876, (19 St. at 
Large, 102,) in which the limitation of one year was dropped, and 
the application was allowed, where there were no assets, "at any 
time after the expiration of 60 days, and before the final disposition of 
the cause." I hâve heretofore held that this expression, "the final 
disposition of the cause," means the settlement of the estate and the 
discharge of the assignée. No such settlement or discharge has taken 
place in the présent case. 

The only spécifications that the évidence tends to support are the 
two f oUowing : 

(a) " That the said bankrupts hâve never delivered any of the bocks of 
account or writings of their flrm to Moses Mendal, the assignée in bankruptcy 
duly appointed by the court, though requested so to do by him, but hâve 
fraudulently kept, detained, and concealed the same; that such détention and 
concealmeut of said books of account and writings was done wilfully by said 
bankrupts, and for the express frauduleut purpose of concealing the condition 
of their estate and efOects, and to prevent and hinder their creditors from 
ascertaining the same, and to conceal their own fraudulent acts and doings in 
relation thereto, and to hinder and prevent their creditors from deriving any 
benefit therefrom. (6) That neither the said Heller nor the said Katz hâve 
delivered to the said Moses Mendal, assignée as aforesaid, their books of 
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account and writings relating to their property and effects; thnt in omitting- 
so to do they acted f raudulent and negligently, and to hinder and impede their 
creditors, and contrary to the provisions of the said act." 

Thèse spécifications, dou'btless, were intended to incorporate the 
provisions of the second clause of section 5110 of the Eevised Stat- 
utes, which do not allow a discharge to be granted "if the bankrupt has 
concealed any part of his estate or effects, or any books or writings 
relating thereto, or has been guilty of any fraud or négligence in 
the care, custody, or delivery to the assignée of the property belonging 
to him, at the time of the présentation of his pétition and inventory," 
etc. 

I do not stop to criticise the form of the spécifications, as the coun- 
sel of the bankrupt did not think proper to do so, but accept and con- 
sider them as definite charges against one of the bankrupts, Heller, 
that he concealed the books of the firm and writings relating to the 
estate, and that he has been guilty of fraud or négligence in the deliv- 
ery to the assignée of the property belonging to himself, or his firm, 
at the time bf the présentation of his pétition and inventory. It 
must be borne in mind that the partnership of Heller & Katz is in 
bankruptcy, and that this is the application of one of the partners, 
Heller, for his discharge. His right to a discharge dépends upon his 
own acts, and he is in nowise bound by the acts of commission or 
omission of his former partner, unless he is a party thereto. Hence, 
in considering the évidence, the inquiry is whether the petitioner — 
not the several members of the firm — has wilfully concealed the estate, 
or the books of account, or writings relating thereto, or whether he 
has been guilty of fraud or négligence in withholding property from 
the assignée. 

The testimony shows that the firm of Heller & Katz became hope- 
lessly insolvent during the year 1877; that judgments to a large 
amount were obtained against it; and that ail its available assets 
were sold by the sheriff of the county of Essex, in the month of 
October of that year, to satisfy the exécutions issued thereon. The 
partners ceased business on their own account after that time, but 
continued for some months afterwards to carry on the business as 
the agents of their largest exécution creditors, who were the two 
brothers of the copartner, Katz. 

Heller was employed there, with a weekly allowance for his ser- 
vices; but. after awhile, deeming his compensation too small for the 
work done, he withdrew, leaving ail the bocks and papers if the old 
firm in the possession and under the control of Katz. 
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An involuntary pétition in bankruptcy was filed against the part- 
nership in April, 1878.. An adjudication was ordered and entered, 
but no assign,ee was appointed until July, 1879. On two différent 
occasions afterwards, the assignée inquired of the bankrupt Heller 
for the books, writings, and papers of the late firm, and was told ty 
Heller that he knew nothing about them ; that he had never had the 
possession or control of them ; and that everything belonging to the 
partner ship had been left in the hands of the other partner, Katz. 
Not only hâve the opposing oreditors failed to show that this state- 
ment was not true, but other évidence, put in by them, corroborâtes 
it. It would seem to be a singùlar perversion of language to hold 
that auch conduct proves concealment. It proves quite the reverse. 
Considering this same spécification in Hammond v. Coolidge, 3 N. B. 
E. 276, Judge Lowell says: 

" The concealment of the bopks from the assignée does involve the question 
of intent. If the books weve accidentally lost, bofore the bankruptcy, there 
çan bave been no such concealment. If they were not lp|st,.but within the 
control of the défendants, and not given up on deraand, with Intent to pre- 
vent the assignée from obtaining them, but their existence denied, the charge 
is sustained." 

Hère their existence is not denied, but admitted. They were hot 
within the control of the petitioning bankrupt. They were held by 
his laie partner, Katz, and there was no évidence tending to prove 
that this bankrupt attempted to mislead the assignée, either as to 
their existence or where they were to be found. And so in regard to 
ihe remaining question of fraud and négligence in not delivering 
property to the assignée. The testimohy under this spécification had 
référence to the books of account. Whether the législature meant to 
include them in the word "property," as used in the section of the 
act, is questionable ; but even if it did, the charge is not sustained 
against one partner by proof that another partner refused or neg- 
leeted to surrender them on demànd. 

The certificate of discharge will be signed. 
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In re Feey and others, Bankrupts. 
(Bisfriet Court, S. D. New York. August 10, 1881.1 

1. Bankruptct— BooKS of Account. 

Where the objection to a bankrupt's discharge goes to the manner In wWch 
his books were kept, and to imperfections and omissions therein,the particular 
irregularities or omissions must be deflnitely specified to entitle them to con- 
sidération. 

2. Bamb — Same. 

If, from such books as were kept by the bankrupt, his flnancial condition and 
an intelligible account of his business can be asoertained with substautial ac- 
curacy, the requirements of the bankrupt law liave been complied with. 

In Bankruptcy. Final hearing npon spécifications and proofs in 
opposition to bankrupts' discharge. 

M. H. Regensberger, for bankrupts. 

T. H. Boroïvsky, for opposing creditors, 

Beown, D. J. The bankrupts composed the firm of Frey Brothers 
& Co., carrying on the business of manufacturing and selling cigars, 
tobacco, etc., in the city of New York. They had a store in Vesey 
street, where they sold their goods, and a manufactory in another 
part of the city. On April 28, 1876, they made a voluntary assign- 
ment of their proporty to Charles Loeb, a brother-in-Iaw of J. L. 
Haas, one of the firm, in trust for the equal benefit of their creditors. 
About June 28, 1876, a pétition, by certain of their creditors, was 
filed against the firm, upon which they were subsequently adjudged 
bankrupts, and an assignée was subsequently appointed, to whom, 
after a long-contested suit in equity, resulting in setting aside the 
prior voluntary assignment, Loeb transferred what then remained in 
his hands of the bankrupts' efifects. The spécifications filed in 
opposition to the bankrupts' discharge state 14 grounds of objection, 
upon which a great mass of testimony bas been taken. 

The first objection, that the bankrupts failed to transmit a sched- 
ule of creditors, and a verified inventory, etc., in the form and man- 
ner required by section 5030, is obviated by their subséquent filing of 
those schedules, which is certified to by the register. 

The second objection, that the assets do not equal 30 per cent. ; 
that no assent of creditors bas been obtained; and the fourteenth 
objection, that the debtors made a voluntary assignment as above 
stated, — are neither of them valid objections to a discharge in invol- 
untary bankruptcy such as this. Sections 5112a, 5021. 

The third objection is that Jacob L. Haas, one of the bankrupts, 
swore falsely upon his examination, at the instance of the assignée, 
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on August 3, 1877, concerning the disposition of certain tobacco said 
to bave been consigned to Beadles, Wood & Co., of New Orléans. 
This examination was three years prior to this proceeding for dis- 
cbarge. Tho examination was never read over or signed by the bank- 
rupt. The counsel for the creditors, in the course of thèse proceed- 
ings, Bought to compel the debtor to sign the old examination for the 
purpose of using it, as it stood, as évidence upon this proceeding. On 
examining the former testimony, which was originally taken by a 
stenographer, the debtor alleged that there were inaocuracies and 
errors in taking or transcribing it, and refused to sign it. Upon 
request of the counsel for the opposing creditors the matter was cer- 
tified to the court, and, upon hearing before Judge Choate, this court, 
in January, 1881, declined to make any order requiring the debtor to 
sign the paper presented as bis former testimony. This former 
déposition, not having been read to or signed by the debtor, was 
manifestly incomplète, and not of itself compétent évidence upon this 
proceeding, in which the rules of évidence are the same as in ordi- 
nary trials. In re Van Buren, 2 Fbd. Rep. 643, 649. No other évi- 
dence than this unsigned and incomplète déposition was offered to 
sustain the charge of previous false testimony ; and, as this déposi- 
tion was rightly rejected, the third objection is overruled as not sus- 
tained by any compétent évidence. 

The fourth, fifth, ninth, and tenth objections allège a fraudulent 
concealment, or fraudulent gift or transfer, of property, through ship- 
ments of tobacco, in Pebruary and March, 1876, to Beadles, Wood & 
Co., of New Orléans, and Zacharias & Co., of Chicago. The charge 
of an attcmpt at concealment or fraud in those shipments seems to 
bave been based upon failure to find any accounts opened with those 
firms in the ledger or journal. The évidence shows, however, that 
thèse shipments were on consignment, and were entered not only on 
the United States revenue book, kept by the bankrnpts, but in spécial 
consignment books kept with those firms. The remittances received 
from each firm, on account of the consigned goods, were duly entered 
on the cash-book, and the corresponding entries, under the head of 
"marchandise," were made in the journal and ledger, as parts of 
various aggregate entries from the cash-book, as pointed out by Mr. 
Haas in his testimony. Thèse entries seem to be inconsistent with 
the theory of either concealment or fraud, nor do I find any sufïïcient 
évidence to sustain thèse charges. 

The sixth and seventh objections allège concealment of books and 
papers, négligence in the custody of them, as well as false and 
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fraudaient entries therein, specially with référence to the alleged 
shipmentB ôf Beadles, Wood & Co., above referred to. But I fail to 
find any évidence sufficient to sustain either of thèse charges. Mr. 
Haas swears to the correetness of the entries; no one contradicts 
him; and the opposing ereditora did not procure the testimony of 
either Harmon or any member of the firm of Beadles, Wood & Co., 
by •whom they could most easily hâve proved the falsity of thèse 
entries, if fictitious. AU the bankrupts' books and papers legally 
passed into the custody of their voluntary assignée ; some were con- 
fessedly lost in subséquent légal proceedings without their fault; and 
I do not find any évidence of the firm's rétention of any of them, or 
of négligence in keeping or tuming them over. 

The eighth objection charges fraudulent payments, gifts, and trans- 
feîs, to the amount of $74,000, to Lagowitz & Co. Thèse payments 
are alleged to bave been made by checks, which were not put in évi- 
dence, and were proved only by the very imperfect évidence of the 
stubs of the check-book, which bore on each the word "exchange," or 
"exch." Mr. Haas testified that they were ail given in exchange for 
checka or cash to the same amount received by Lagowitz & Co. A 
bundlé of suoh checks of Lagowitz & Co. was produced on the hearing 
and offèred for examination. I find many of them noted on the deposit 
side of the check-book, extending down to near the time of failure. 
This charge is not, therefore, sustained. Nor do I find any évidence 
of any fraudulent payment to Loeb & Co., as further charged in this 
same objection ; nor that the claims proved by Lagowitz & Co. and 
by L. Haas are either false or fictitious, as charged by the eleventh 
objection. 

The twelfth objection allèges that the bankrupts did not keep 
proper books of account, but kept them so carelessly and incorrectly, 
80 far as the bulk of their transactions are concerned, that said books 
are utterly incapable of explaining the manner in which their busi- 
ness was condncted ; that there is little connection between the cash- 
book, check-book, and bills-payable book ; that much money was 
received of which there is to trace, and that the bulk of the payments 
for bills payable from January 1, 1876, to April, 1876, when they 
failed, are inexplicable; that no stock-book was kept; that checks 
were drawn not traceable in the eash-book or elsewhere ; that it is 
impossible to balance the books, or ascertain from them a true state- 
ment or record as to what disposition the bankrupts made of their 
property between January and April, 1876. 

The évidence shows that the books were kept by double eutry; 
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that an invoice-book, which dispenses with the need of a stock- 
book, {In re White, 2 N. B. E. 590,) was properly kept, and that ail 
the other usual or necessary books of account were also kept. The 
objection being, therefore, to the manner in which the books were kept, 
and to imperfections or omissions therein, gênerai objections like 
those above stated are not sufficient, The particular irregnlarities 
or omissions must be pointed ont in the spécifications to entitle them 
to be considered. In re LitUefield, 3 N. B. E. 57 ; Hammond v. Coolidge, 
là. 273. 

The spécifications under this objection accordingly state the foUow- 
ing particular errors or omissions, which wUl be considered seriatim. 

(a) No accounts in ledger or sales-book of the consignments to 
Beadles, Wood & Go. and to Zacharias & Go., or of the pledge of 
goods to De Fries upon a loan. of $5,556.60. The consignments 
above referred to were entered in spécial consignment books, as 
already observed, and, so far as remittances were received on account 
of them, the proper débits were made in the cash-book, and the due 
counter entries were made in the journal and ledger under the mer- 
chandise account, corresponding with the receipts of cash entered in 
the cash-book. Nothing else was essential, so far as I can perçoive, 
to the full understanding of thèse transactions. The entries, taken 
ail together, showed the property consigned, its estimated value, the 
receipts from it up to the time of failure, and that sales by the con- 
signées remained at the time of the assignment to be still accounted 
for. It would be time enough to enter in the sales-book when retums 
of sales were received. The testimony of the expert that there were 
no entries in relation to those consignments in the journal or ledger 
is shown to be incorrect. The faet that the entries were in aggre- 
gates, along with other items from the cash-book, does not exonerate 
him from the charge of having testified without sufficient examina- 
tion, as the mode of entering by aggregates the transactions of sev- 
erad days from the cash-book was manifest upon the faceof the books. 
As the transaction with Beadles, Wood & Go. was one of the main 
subjects of inquiry, and most strongly insisted on in several différent 
objections, this error of the expert in so important a particular 
greatly weakens the force of ail bis testimony about the books. '^ 

As no particular mode or System of keeping boojis is required, (In 
re Solomon, 2 N. B. E. 287; In re Newman, 3 Ben. 20; In re Towns- 
end, 2 Fed. Eep. 565,) it is optional with a merchant whethor he will 
make his books few or mauy, gênerai or spécial, and whether he 
will enter consignments in a gênerai ledger or in spécial books for 
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that class of accounts. The same remarks apply to the loan of 
$5,556.60 from De Fries, and the pledge of warehouse certificates to 
secure it. Due entry was made of the money received in the cash- 
book, while the goods represented by warehouse certificates pledged 
were entered, as Mr. Haas believed, in a separate mémorandum 
book. There was no entry in the other usual books, because, as he 
says, it was not necessary ; on payment of the loan and the crédit 
of cash Bo paid in the cash account the books would balance. The 
full statement of the merohandise pledged to De Pries and of the 
loan upon it, which was contained in the schedules filed not long 
after in connection with the voluntary assignment on June 6, 1876, 
which hâve been put in évidence, shows conclusively that no con- 
cealment was either made or intendcd, as is charged by the thirteenth 
objection. 

The faet that such consignments and hypothecations of goods were 
exceptional transactions, not in the usual course of the business of 
the bankrupts, is perhaps a sufficient explanation of their not making 
the original entries of the merchandise consigned or pledged in their 
usual books, but in spécial books used for thèse purposes. As such 
spécial books afford ail necessary information to understand the 
transactions, they cannot be beld to be not "proper books of account" 
within the meaning of the bankrupt law. 

(6) On the argument spécial objection was also made to the omis- 
sion to enter in the cash-book or in any other book except the check- 
book, the numerous checks appearing from the stubs to bave been 
given to Lagowitz & Co., above referred to, amounting in the aggre- 
gate to about $74,000. But as thèse were ail "exchange" checks, as 
testified to by Mr. Haas, and so noted, mostly, on the stubs themselves, 
I see no reason to doubt the correctness of his testimony that "no 
further entry of them (even had payment of the checks been proved) 
was either necessary or proper." They did not affect the business any 
more than the cashier's giving bills from his drawer in exchange for 
a check to the same amount, for the accommodation of a friend, would 
hâve done. Thèse exchanges were doubtless resorted to simply for 
the benefit of an apparent temporary increased balance in their bank 
account while the checks were going through the clearing-house, equiv. 
aient to one or t^o days' crédit in bank. The entries in the check- 
book were, I think, ail that were needed. If, in fact, any further 
entries of them would hâve been proper, their omission cannot be 
deemed material, as they did not affect the business or iinaneial condi- 
tion of the debtors. In re BatchelJer, 3 N. B. E. 150. 
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(c) Thèse considérations are a sufficient answer, also, to the gênerai 
charge that the check-book and cash-book and bills-payable book do 
not correspond, Mr. Haas, one of the bankrupts, who kept the 
books and was himself an expert, testified that the one was not an 
index to the other. Nor does any reason appear why ail reeeipts of 
cash or checks, or even those received from the payment of business 
debts, should be necessarily deposited in bank. They are often 
paid ont tUrectly on account of business obligations, and properly so. 
Checks may also be given ont in exchange, or in making change, bo 
as not to be necessarily entered in the cash-book. Perfect corre- 
spondence is not, therefore, to be looked for between the cash-book 
and the check-book on either side. Though a cheek-book may be 
made to serve the purposes of a cash-book, it is not usually so, Or- 
dinarily, it présents but an incidental and subordinate account, viz. : 
an account of the particular drafts upon and deposits in the bank for 
which it is used, So, also, as between the cash-book and bills-pay- 
able book, A note or bill payable, paid otherwise than in cash or 
check, need not go in the cash account. An accommodation note, 
entered in the bills-payable book when issued, would hâve no corre- 
sponding entry at ail upon the cash-book if never negotiated ; nor, if 
negotiated, would the corresponding entry in the cash-book be made 
until the date of the receipt of money on it, 

The expert mentions seven items between January and April, 1876, 
charged to bills-payable as paid in the cash-book, and not entered in 
the bills-payable book, amounting altogether to about $é,000. As 
the cash-book is the more important of the two, thèse omissions, if in 
fact omitted from the other book, would seem to be of little impor- 
tance ; but as the bills-payable book was lost by the oreditor's coun- 
sel prior to thèse proceedings, and the extracts from it by the expert 
were confessedly partial and incomplète, Mr. Haas had no opportu- 
nity to contradict or explain the alleged omissions by référence to the 
book itself. Thèse omissions were not pointed out in the spécifica- 
tions. Five of the seven were prior to March 1, 1876, when, as Mr. 
Haas testifies, the books aetually balanced, The due counter entries 
as to thèse five must, therefore, bave been somewhere made. The 
expert was not recalled to deny or qualify Mr, Haas' testimony that 
the books balanced to that date, There were no omissions, there- 
fore, affecting the state of the business as to the five items prior to 
March Ist ; and it cannot be assumed that the two subséquent alleged 
omissions were of any différent character. 

(d) "Accommodation paper'to the amount of about $32,000 i>aid, 
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and entered only upon the cash-book and bills-payable book, and not 
otherwise traceable." The expert Muller testifies that this paper was 
accommodation, from the f act that it does not appear to hâve been 
given for marchandise, and no other entries appear than those above 
mentioned. That this was accommodation paper seems not to be 
denied; and, assuming this to be so, it does not appear, nor do I 
understand the expert to testify or intimate, that any further entries 
were necessary. The gênerai charge that much money was received 
by the bankrupts which could not be traced, is contradicted by the 
expert. 

(e) "The purchase between January 1, 1876, and May 1, 1876, of 
$55,000 worth of goods, and no acoount of, the disposition thereof." 
Ail thèse purchases are made out from the invoice-book, which the 
expert says was properly kept. And in answer to the question whether 
he could explain from the books how they were disposed of, he an- 
ewered "Yes." The voluntary assignment conveyed to the assignée 
whatever was not then disposed of . No deficiency is pointed out or 
intimated in the testimony. The entries in the consignment books 
eupply, I présume, the supposed deficiencies referred to in this spéci- 
fication, 

(/) "Large quantities of tobacco disposed of and not entered on the 
United States revenue book." There is no évidence that the book hère 
referred to is one of the "books of account" referred to by the bank- 
rupt act ; nor do I find any évidence of omission of any goods which 
ought to bave been entered in it. 

(g) "That temporary loans and exchange checks are entered in the 
cash-book on either side as bills payable."' If so entered, it would 
be immaterial. Such entries on temporary loans would be, evidently, 
proper enough ; as to exchange checks, such entries would be needless, 
as above held, but do no harm. Previous objection was made that 
they were not entered in the cash-book. I do not find évidence, how- 
ever, of the entries hère complained of . 

(h) "Numerous erasures in the cash and other books." But very 
few of thèse were speoified in the testimony, and none of any com- 
parative importance. Erasures are immaterial unless made in fraud, 
(In re Antisdel, 18 N. B. R. 289,) of which there is hère no reasona- 
ble ground of suspicion, considering the comparative unimportance 
of the entries. 

(i) "Impossible to balance the books, or to ascertain from them a 
true statement of the disposition of the bankrupts' property." The 
latter objection bas been considered above. Mr. Haas testiôed that 
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the books could^be balaneed, and that they were balanced, in fact, on 
Marcb 1, 1S76, the month pr«oeding the failure. Muller testified 
that they could not be balanced, but wben asked ^hy they could not 
be, said, "I cannot tell ; there must be a mistake, or mistakes, in the 
books, which I did not take the trouble to find out;" nor does he 
intimate the amount of the discrepancy, wbether material or imma- 
terial. 

In the . cross-examination of Haâs, the only. defect or omission 
pointed out as needed to make the books balance, was the omission 
to enter in the cash-book $500 paid to L. Cohn & Go., for which their 
receipt was taken in the receipt-book, April 12, 1876. The stub of 
the check put in évidence shows, "April 1G,:L. Cohn, expense account, 
$500." This omission was obviously a casual one, and ,is not speci- 
ûed as a ground pf objection in the spécifications. 
-Thèse objections hâve been considered with more particularity, 
perhaps, than waa requisite. Not a single transaction was disclosed 
in the volumiuous évidence which does not appear, in some form, upon 
the books of the firm. This circumstance, considering the industry 
and persévérance of counsel for the opposing creditors, affords a 
strong presumption that no concealment or fraud was intended. 

The intricate and highly artificial system of book-keeping by 
double entry admits of many diverse modes of entering the same 
business, transaction, and bas given rise to standards of criticism 
among experts which the bankrupt act does not demand. 

The standard in the mind of Mr. Muller, the expert in behalf of 
creditors in this case, who testified that thèse books were not prop- 
erly ke'pt, may be seen from bis statement that a check-book is not 
properly kept if the 'checks are not numbered, or if more than one 
check is drawn against a single stub; that no erasure in a ledger is 
justifiable; and if an error be made in carrying out the figures it 
must be corrected in no other way than by a crosg entry of "error" 
to an amount sufficient to make the needed correction ; and that it 
is a very suspicions circumstance if entries are found in one book 
and not in another, although he admits, as an expert, that "the entry 
in one book even affords to his mind the conclusion that no conceal- 
ment was intended." 

It is manifest that the standard of this witness is not the standard 
of the bankrupt act. The pbject of the clause requiring "proper 
books of account" is primarily to secure the keeping of the necessary 
books to show the course and condition of a merchant's business ; 
and the courts hâve held that it further requires that sueh books be 
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kept properly, having référence to the purposes of the aet, viz., the 
ascertainment of ail the debtor'a proper assets and liabilities, and 
the distribution of his property among his honafide creditors. This 
requirement is not incompatible with casual and unintentional mis- 
takes. In re White, 2 N. B. E. 590; In re Burgess, 3 N. B. E. 196; 
In re Jewett, 3 Fed. Eep. 503. 

It is sufficient if the entries are enough to détermine, with sub- 
stantial accuracy, the real condition of the debtor's affairs, and fur- 
nish an intelligible account of his business. In re Solomon, 2 N. B. 
E. 287, per Grier, J.; In re Archenbrown, 12 N. B. E. 17; In re An- 
tisdel, 18 N. B. E. 289. It is not the office of book-keeping to fur- 
nish a complète historical record and a f ull explanation of ail business 
transactions, but only brief memoranda or entries concerning them, 
and they often require a référence to other writings, documents, let- 
ters, or contracts, or to facts within the knowledge of the parties con- 
cemed, for their full explanation or compréhension. In re Townsend, 
2 Fed. Eep. 559, 565; In re Brockway, 7 N. B. E. 598. 

Additional writings are recognized by the bankrupt act, which re- 
quires their présentation and delivery to the assignée, (sections 5044, 
5110, 5132;) and the bankrupt himseif may be cited and examined 
under oath whenever required for the further elucidation of his 
accounts. Section 5086. Thèse provisions would be needless if 
"proper books of account" alone would furnish full and complète 
knowledge of the debtor's affairs. To keep "proper books of account" 
does not, therefore, require the entry of ail the détails necessary to a 
full understanding of the matters referred to by the entries. Without 
such détails brief memoranda, when sufficient to exhibit the debtor's 
"financial condition and course of business," are ail that is required. 
The books, morover, are not required to be kept always posted or bal- 
anced, nor need the entries be kept up daily. In re George, l'Low. 
409. And if caaual omissions are not a sufficient objection, still less 
can books be held to be improperly kept, when, as hère, a few trans- 
actions complained of, though not entered in ail the books, are ail 
entered in at least some of them, and thereby the books themselves 
afford means for their own rectification. 

Upon balancing the books for the short period of the debtors' busi- 
ness after March Ist, thèse partial omissions would hâve been ob- 
served and doubtless corrected. The expert seems not to hâve made 
any endeavor to supply the omissions which the books themselves 
afforded means of supplying. I do not understand him to testify 
that he could not ascerfcain from the books, with substantial accuracy, 



IN EB BIGNALL. 385 

the financial condition of the debtors, nor, with the aid of the con- 
signinent books, a proper account of the stock and previouB course 
of business. 
The discharge should, therefore, be granted. 



In re Bignall, Bankrupt. 
(District Court, E. D. Missouri. November 9. 1881. 

1. Bankbuptct — Attoenbt'b Fbes— Act of 1875 — General Ordbb op thb Su- 

prême Court. 

An attorney's fee of $20 is ail that can be allowed for obtainlng an involun- 
tary adjudication in bankruptcy. 

2. Bame— Samb. 

Where the assignée of a bankrupt had made an agreement with attorneya 
whereby they were to prosecute certain cases, andwere toreceive,if successful, 
such sum for their services as the court might allow, and they had thereupon 
instituted suits, gone to some expense and great trouble, and recovered large 
sums which otherwise would hâve been lost to the creditors pf the bankrupt, 
an allowance of 20 per cent, upon the amounts recovered held reasonable 

In Bankruptcy. Pétition for counsel fées. 

The question hère arose upon two pétitions of the flrm of Taylor & Pollard, 
attorneys at law, asking for the allowance of certain fées, and the report of 
the register in bankruptcy, to whom the matter was referred. The register 
decided that said flrm were entitled to a fee of $750 for services as attorneys, 
on behalf of the petitioning creditors, iu obtainlng the adjudication of M. G. 
Bignall as a bankrupt, and to 20 per cent, of the amounts recovered in the 
suits referred to in the opinion of the court, and so reported. The register's 
report was excepted to by the Ctould Manufacturing Company and S. B. Gould, 
creditors, who had sought to obtain a fraudaient préférence by buying up 
claims against the bankrupt's estate. 

George M. Stewart, for petitioners. 

J. M. é C. H, Krum, for excepting creditors. 

Treat, D. J. I hâve considered the exceptions to the register's 
report in this case, and as the attorneys were anxious to bave the 
matter determined before 3 o'clock to-day, I shall announce my con- 
clusions. The attorneys for the petitioning creditors asked for an 
allowance in the matter, for their services, of the sum of $1,000. 
The register, under ail the facts and circumstances of the case, 
allowed the attorneys what he considered a reasonable sum, namely, 
the sum of $750. It is said, from the facts appearing with regard to 
the matter, that but for the proceedings in bankruptcy the créditera 
v.9,no.6— 25 
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would have practically received nothihg. The suprême court of the 
United States, under the gênerai orders in bankruptoy, especially Nos. 
3 and 39, tried to restrict thèse matters, so far as a petitioning créd- 
iter was concerned, to the ordinary ' taxable , DOsts in the courts, as 
stated in the gênerai order, as "in cases of equity." The practice of 
the district courts had been otherwise. They held that where some 
créditera proceeded against an estate, and spent money for the bene- 
fit of the creditors generally, the gênerai fund ought to be amenable 
for the resuit, inasmuch as ail the creditors would share in the bene- 
fits of the controversy. But the suprême court of the United States, 
ùnder the act of 1875, concluded to stop that. The exceptions as to 
thait allowai^ce by the register will, therefore,.be sustained, except as 
to the sum of $20, which is the taxable fee. 

Now, as to the other matter, what is properly allowable? It seems 
that the assignée in this caâe-^the original assignée and his succes- 
sor, the original assignée having resigned — made an agreement with 
the attomeys in this matter whereby they might pursue this litiga- 
tion, and récover, if possible, the amounts in dispute ; they to receive, 
if Buccessful, such sum as the court might deem fair compensation 
for them. No sum was specifled. Litigation ensued. The attorneys 
had to beat certain expenses in the northern district of New York, 
and had to go baokward and forward in the investigation of the same. 
The resuit was that they recovéred the sùm of seventeen thousand 
and odd dollars in one suit, and in another direction, where there 
was less labor and trouble, they recovéred the sum of $5,300, Now, 
what is a fair compensation under the circumatances ? We have 
the opinions of a great many of the attorneys of the bar with regard 
to such matters. The register reports that he thinks this court ought 
to foUow the précèdent of the bar, which I think is more honored in 
the breach than in the observance. I think that the beat interests 
as well as the ethics of the profession require that attorneys shall 
not do that which was denounced by the common law — speculate in 
the trial of causes. I have no sympathy for any rule which permits 
such practice. The parties in the case, or rather the assignée, 
should have applied to the court for permission to enter into a con- 
tract. Nothing of the kind was done. The services, however, have 
been performed and the money recovéred. The party objecting to 
the allowanoe in this matter occupies a peculiar relation. I am sorry 
his attorney is not hère. Nearly ail the funds of this bankrupt 
estate would have been absorbed through the instrumentality of thia 
particular party. Being pursued in the United States courts by the 
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assignée on account of the matter, he bought up ail the accounts. 
After a fierce litigation for over a year, having bought up thèse olaims 
and finding he must at last meet the result of the litigation, to-wit, 
a judgment for the entire amount received through his fraudulent 
contrivances, he now eomes in and objects to an allowance of any- 
thing in the way of fées for the services which compelled him to an- 
swer for the fraud perpetrated on ail the creditors generally. The 
case is peculiar in that aspect, and I mention it merely that this 
action shall not be considered as a précédent in thèse matters. The 
circumstàncès of this case and its peculiar character must be con- 
sidered, together with the fact that the party objecting is a fraudulent 
ereditor, who was pursued to the point where he had to surrender to 
a judgment, in the mean time buying up claims, and finally making a 
compromise, which, for a long time, I hesitated to permit. He 
wishes to come in hère as a ereditor under the bankrupt act, and 
share in the dividends under thèse contrivances. As stated by him- 
self, in the argument, he has nineteen-twentieths of the claims, and 
wishes to avoid paying any expansés. Without indorsing the mode 
of proceeding with regard to the matter, I merely hold that under the 
spécial circumstances of this case the report of the register as to this 
aUowance will be afiSrmed ; or, to put it in précise f qrm, the exceptions 
thereto will be overruled. 

As to the allowance under the gênerai orders in bankruptcy, in 
conséquence of the act of 18Î6 the sum of $750 will be reduced to $20. 

As to the other amount, ordinarily, I would not allow it; but when 
a party cômes in who is guilty of fraud and asks that he may take 
nineteen-twentieths of the estate, and objects to an allowance for the 
very services which compelled him to disgorge, I do not think he 
stands in a very favorable attitude towards the court. 



Batb Eefeigeeating Co. V, GiLLETT and others, impleaded, etc. 

{Circuit Court, B. New Jersey. September 13, 1881.) 

1. luïTTBBS Patent— Pbesbrting JIeats. 

Letters patent No. 197,314, granted November 20, 1877, for improvement in 

processes for preserving méats during transportation and storage, consisting in 

enveloping the méat in a covering of flbrous or woven material, and subject- 

ing it to a continuons current of air of a suitable température, are not invalid 

, lor want of novelty. 

In Equity. 
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Dickerson é Diclccrson, for complainant. 

Chas. H. Winfield, for défendants. 

Nixon, D. J. This bill is filed against ihe défendants for the 
infringement of letters patent No. 197,314, dated November 20, 1877, 
for "improvement in processes for preserving méats during transpor- 
tation and storage." 

The answer of the défendants sets up varions defences to the com- 
plaint: (1) It dénies the novelty of the complainant's patent; (2) it 
dénies infringement; (3) it allèges a prior use for more than two 
years; (4) that the claim is too broad, embracing more than the 
patentee's invention; and (5) that the alleged improvement consista 
of a mère aggregation of opérations, producing no new resuit. But 
the testimony largely turns upon the question of novelty. 

The patent is for a process, and has référence to the transporta- 
tion and storage of méats in large pièces, either by railway or steamer. 
The patentée states in his spécifications that the object of the inven- 
tion is to prevent the discoloration of the surface of the méat and the 
taint to its external portions, which, by the methods hitherto adopted 
for preserving the same during transportation, frequently occurs. 
The patent is a combination, comprising two éléments or constituents : 
(1) Enveloping the méats in a covering of fibrous or woven material ; 
and (2) subjecting the same to the action of a continuons current of 
air of suitably low or regulated température. Neither was new. 
Méats had long before been covered to keep them from dirt or dust 
in transportation; aod refrigerators had been used to subject them 
to the action of currents of chilled air, and thus hindering decay. 
But the patentée claims that a new and useful resuit was found to 
proceed from the combination, to-wit : preserving the natural color 
or complexion of the méat during transportation, and thus having, at 
the end of the trip, a more merchantable article. 

The theory on which the patent rests is that fibrous or woven mate- 
rial has the power of absorbing from the atmosphère the germs 
which provoke incipient decay on the surface of the méat. It acts as 
a filter, straining from the air the animalcula or microscopic par- 
ticles that tend to discolor the méat or cause putréfaction. The air 
is supposed to be fuU of thèse spores, so minute that they bave never 
bésn seen or detected with the microscope, and yet so numerous that 
3,200,000,000 are capable of being generated on a single square inch 
of the surface of decaying méat. 

Whether thèse spéculations of the scientists be true or not ; whether 
the préservation of the bloom or natural color of the méat arises 
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from the protection against atmospheric germs that is afforded by the 
fibrous material with which it ia covered, or from some other cause, — 
I think the weight of the évidence is that such a result, in fact, fol- 
lows, and that the combination of the complainant'B patent was the 
first which revealed it to the public. I bave been led to this conclu- 
sion from the gênerai testimony, and more particularly from the 
experiment which was ma de in Brooklyn during the progreas of the 
case, and which bas been detailed by Prof. Morton in the complain- 
ant's record, p. 182, as follows: 

"On Thursday, February 19tli, I went over to Brooklyn to the store of 
Messrs. Coker Brothers, iS35 and 637 Fulton street. I there found two hind- 
quarters of beef which I was told were from the same animal and the car- 
cass of a sheep. Thèse were photographed by Mr. Landy for the purpose of 
retaining a record of their similar condition. One of them was then covered 
with burlaps, or eotton cloth, (I hâve a spécimen of that at home,) and a por- 
tion of the sheep's careass — that is, the middie part — was Ukewise covered with 
the same sort of material. ïhe tliree pièces were then hung in a refrigerator, 
consistlng of a box with a partition on one side filled with ice, in which 
refrigerator they were locked. When the covering was put on I sealed a 
string, passing through the covering and the méat in each case, in such a 
way as would render it impossible to remove it without breaking the seal. 
I retained the seal and also the key of the ice-box, there being merely an 
npenlng into the ice compartment by which ice could be put in. On Mardi 
8th I again went to the same place, opehed the safe, had the méat taken out, 
examined the seals, found them intact, had the coverings stripped ofE, and then 
compared the various pièces of méat. Of the two quarters of beef, that 
which had been covered with burlaps was bright and fresh, and showed no 
change of color or clamminess on its surface. That which was uneovered 
showed decided darkening in many parts, and was gener'ally moist and clammy 
to the touch, and showed in many places a white deposit resembling mould. 
The sheep's earcass showed in the uneovered portion a decided change of 
color in parts, and was also there moist, while in the covered part it appeared 
exactly as when it was plaeed in the box. * * * On rubbing the flnger 
upon the uneovered beef I noticed a slight musty smell, which was not per- 
ceived in a similar test of the covered beef." 

This statement of the experiment and of the reault is fully con- 
firmed by the teatimony of David Levy, the butcher who slaughtered 
the bullock, and of Edward and W. K. Coker, on whose premises the 
trial took place; and it seems to be conclusive that the new and 
useful résulta claimed by the patentée do foUow the covering of the 
méat with burlaps or eotton cloth, under the conditions set forth in 
the patent. 

With such a construction of the patent not much attention need be 
given to the question oï infringement. 
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The inventer, referring, in his spécifications, to the practice of his 
invention, says that he provides any suitable cbill-room or refrigera- 
ting chamber within or through whicb a carrent of air is produced. 
Such current may be either from the external atmosphère through 
the chill-room and thence ont again, or the room or chamber may be 
closed against access of the external atmosphère, and its contained 
air be caused to pass, over and over again, through a suitable ice-box 
or équivalent means of reducing the température thereof ; and this 
causing the air to pass repeatedly through the said ice-box, or the 
like, may be either by a change in the density of the air, as in the 
well-known Lyman refrigerator, or the circulation of the air through 
the ice-box may be produced by means of a fan-blower. 

In the defendant's apparatus, the réfrigération is accomplished by 
a séries of pipes arranged around the walls of the refrigerating 
chamber, extending nearly to the ceiling, through which the brine is 
mechanically forced. The air, being chilled by the pipes, flows out 
to the center of the chamber, v/heve it comas in contact with the 
méat, and, being warmed by it, rises and flows to the sides of the box, 
where it is again cooled by the pipes. The méat, covered with bur- 
laps or with cotton goods, like shirting, is exposed to this continu- 
ons current of air. 

It does not require an expert to prove that such a process of cool- 
ing, with such a covering of the méat to be transported, falls within 
the claim of the complainant's patent. 

There must be a decree against the défendants for the infnngement, 
and the usual refer.ence for an account. 



Seldbn and others v. Stockwell Self-Lighting Gas-Bubnee Co. 
{Circuit Court, S. D. Nm York. September 5, 1881.) 

1. Letteeb Patent— PocKET-LiGHTiNa Device. 

The flrst flve claims of reissue No. 8,490, granted to George Selden, Novem- 
ber 12, 1878, for an improvement in pocket- llghting devices, héld to be in- 
fringed by the structure of the défendant, the différences between the two 
structures being merely formai. 

2. SaME— ASSIGNMENÏS. 

Section 4895 of the Revised Statutes, which provides that patents may be 
granted and issued or reissued to the assignée of the inventer or discoverer, 
does not require that the assignée shall be tlie immédiate assignée of the in- 
ventor. 
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". Same— Samb. 

If the assignment wliicli divestpfl the învpntArof his intprost in a patent was 
made before July 8, 1870, the case falls withm the exception to sectiou 4895 of 
the Kevised Btatutea. 

4. Rbissdes. 

A patent is not void because it is a reissue of a reisaue. 

5. Ba»CE— COMMISSIONER. 

The commissioner's décision upon an application which sets f orth vhat the sur- 
rendered patent was inoperative by reason of a détective speciùcatioû is cou» 
clusive. 

6. Sdrrbnders — Reissubs for Skparatb Parts. , 

Where the original spécification described a circular case for a pocket-light- 
ing device, and an extended tube case for lighting at a height, Md that, upon 
the surrender of the original patent, reissues for each form of apparalus, as dis- 
tinct and separate parts of the thing patented, are valid. 

Edwin H. Browh, for plaintififs. 

George Hill, for défendant. 

Blatchford, C. J. This suit is brought on two patents. The first 
one is reissue No. 8,490, granted November 12, 1878, to George 
Selden, one of the plaintiffs, for an "improvement in pocket lighting 
devices." The original patent, No. 50,860, was granted November 7, 
1865, to Philos B. Tyler, William M. Chandler, and L. F. Standish, 
and was surrenderedand feissuçd Ootober 23, 1877, to said Selden, 
in two divisions — No. 7,927, division A, and No. 7,928, division B. 
No. 8,490 was granted on the surrender of No. 7,927. The spécifica- 
tion of No. 8,490 is signed by said Selden, and not by Tyler, Chand- 
ler, and Standish, and was sworn to by Selden, and by no one else. 
It is as foUows : 

"Be it known, that Philos B. Tyler, William M. Chandler, and L. P. 
Standish did invent certain new and useful improvements in pocket lighting 
devices, of which the folio wing is a fuU, clear, and exact description; référ- 
ence being had to the accompanying drawings making part of this spécifica- 
tion, in which figure 1 is a side élévation of the lighter, figure 2 represents 
the same in sections, figure 3 is a rear view of a portion of one of the repeat- 
ing matclies employed, and figure 4 represents a longitudinal section through 
the same. Similar letters of référence dénote corresponding parts wherever 
used. The invention relates to a novel lighter for carrying in the pocket, 
consisting of a case or shell adapted to enclose and protect a continuons or 
rejjeating match, and provided with appliances permanently attached to it for 
feeding and igniting the match, as hereinafter explained. In the accompany- 
ing drawings, a a> represents a case or shell made in the form of a shallow 
box, one side or plate, a, thereof being provided onits edge with a flange or 
rim, a«, forming a chamber or magazine for containing the repeating match 
or tape, which, when in place, is covered by a hinged or removable cover, a>, 
The plate or side, a, lias a pin or arbor, &, secured to it, arranged about 
central to the magazine or chamber, and projecting through a perforation in 
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the cover, a^; and a hook, c, pivoted on the cover, a\ anrl ongaging with the 
projecting end of the pin or arbor, 6, serves to hold the cover in place. Fig- 
ures 1 and 2 of the drawing show a convenient form of the case for gên- 
erai use, representing it as approximating a circular form, or rather that of a 
short cylinder, provided with what may be termed an ' eccentrie extension,' 
and an opening or ontlet through the same at e, through which the repeating 
match is fed outward, as desired. One wall of this outlet, e, extends slightly 
beyond the other, and forms a projecting lip or nose-piece, d, over which the 
repeating match passes as it is fed outward, said lip or nose-piece serving to 
support the match directly against the action of the igniting device. At a 
point near the outlet passage, e, the case or shell, a, is provided with a toothed 
wheel,/, or équivalent device, for feeding the match outward, the shaft of said 
wheel being journalled in the side walls or plates of the case or outlet jjas- 
sage, as shown atfi. On the inner sideof the flange or rim, a», opposite tothe 
wheel, /, is secured a spring, g, which overhangs the f eed wheel, /, and serves 
as a guiding apron for holding the repeating match or tape in contact with the 
wheel, insuring the endwise or feeding movement of said match or tape 
between the two when the wheel is rotated. Directly over the nose-piece, d, 
is a device, h, for igniting the repeating match, consisting of an angular lip 
or projection on a vibrating arm, h^, which, at its rear end, is rigidly con- 
nected with a rock shaft or pin having its bearings in the case, a, or walls, a' 
a', and provided with a handle or thumb-piece on its outer end, outside of the 
case or shell, by means of which the igniting device, h, may be operated for 
igniting the match. The vibrating arm, AS is enclosed and protected by being 
placetl within a compartment or chamber, i, as shown. The lighter case thus 
constructed is designed to enclose and protect a match composed of a strip of 
paper or tape, k, provided either with a continuons strip of igniting mate- 
rial, or with such material arrangea in shots or pellets at regular intervais in 
its length, as shown at m, figures 3 and 4, and which, for adapting it to be 
placed in compact shape in the case, a, is roUed up, as shown in figure 2. 
Any suitable kind or préparation ot igniting material may be used upon the 
tape or strip of paper, and, where it is used in connection with a tape or wick 
of other material tluui paper, said wick or tape may be saturated with stéar- 
ine or other suitable material, adapting it to be readily ignited by the igniting 
pellets or strip. In opération the wick or tape is fed outward by means of 
the wheel,/, until a pelleter portion of igniting material rests on the nose- 
piece, d, when it is ignited by the vibration of the arm, W, and igniting 
device, h, and in turn serves to ignite the wick or tape, which may then be 
used for any purpose to which it is applicable. The wick will continue to 
burn as long as any portion of it projects beyond the outlet passage, e, or 
nose-piece, d, and may be fed outward and allowed to burn as long as re- 
quired, when, by withdrawing it, or allowing it to burn until ail that pro- 
jects is consumed, the air will be excluded from the reniaining portion, and 
the fire will be extinguished. The opération may be repeated until the entire 
repeating match is consumed, when, by removing the cover, ai, or opening 
the case, a, a new match or tape may be inserted. Having now described the 
invention of the said Tyler, Chandler, and Standish, I would state that I do 
not wish to be limited to any particular igniting material in the manufacture 
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of the repeating match, nor to the use of a tape or wick saturated with stéar- 
ine, as any suitable material may be employed, both for igniting the wick or 
tape, and saturating the same, such as will adapt it to be readily ignited ; nor 
do I wish to be limited to the spécifie form of case showu, nor to the partic- 
ular construction and arrangement of the devices for feeding and igniting the 
repeating match ; the form and arrangement shown being such, however, as to 
adapt the lighter to gênerai use, and constituting a convenient and compact 
form for carrying in the pocket." 

The claims involved in this suit are the first five, which are as fol- 
lows: 

"(1) In a pocket lighting device, a magazine, case, or shell for inclosing the 
strip or coil of repeating match, provided with a lip or nose-piece, projected 
beyond the outlet opening or passage for the match, and serving to uphold 
the match against the action of the igniting device. (2) In a pocket lighting 
device, a magazine, case, or shell for containing a repeating match, provided 
with a lip or nose-piece, substantially as described, for upholding the match, ~ 
and an igniting device between which and the lip or nose-piece the match is 
ignited. (3) In a pocket lighting device, a magazine, case, or shell for con- 
taining the strip or coil of repeating match, provided with an outlet, opening, 
or passage for said match, and a lip or nose-piece projected beyond said outlet 
on a line parallel, or nearly so, with the line of feed of the match. (4) In a 
pocket lighting device, a magazine, case, or shell, with a lip or nose-piece for 
upholding the repeating match against the action of the igniting device, and 
over which the match is fed ôutward, in combination with an igniting device 
arranged parallel, or nearly so, with the duct or passage throngh which the 
wick or match passes to be ignited. (5) In a pocket lighting device, the com- 
bination of a magazine, case, or shell for euclosing a strip or coil of repeating 
match; a nose-piece extending beyond the outlet therefor in the magazine, 
case, or shell ; a permanently attached igniter, acting in conjunction with said 
nose-piece, to efEect the ignition of the repeating match; and a device for feed- 
ing the repeating match over the nose-piece." 

One of the defenoes set up in the answer is that No. 8,490 is for 
another and différent invention from any covered by or described in 
No. 50,860, or its drawings or spécification. The spécification of 
No. 50,860 was as foUows: 

" Be it khown that we. Philos B. Tyler and William M. Chandler, of Spiing- 
field, in the state of Massachusetts, and L. F. Standish, of Chipcopee Falls, in 
the state of Massachusetts, hâve invented certain new and usef ul improve- 
ments in friction matches and apparatus for using them, and we do hereby 
déclare that the foUowing is a f uU, clear, and exact description thereof, référ- 
ence being had to the accompanying drawings, making part of this spécifica- 
tion, in which figure 1 is a face view of a continuons match, figure 2 a like 
View of a repeating match, figure 3 a longitudinal section of a repeating 
match, figure 3a another longitudinal section of a repeating match, (both 
sections drawn on a large scale,) figure 4 a side view, and figure 5 a section 
of one form of apparatus for using such matches, and figures 6 and 7 like 
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views of another form of such apparatus. The same letters indicate like 
points in ail the figures. Prior to our said invention matches for producing 
flame hâve been made in separate pièces, of some material whicti, ■when 
ignited, would produce a flame ; generally, splints of wood, rendered more 
readily ignitable by having pne end coated for a short distance with sulphur, 
and the extrême end thereof with phosphorus or other substance, which will 
readily ignite by friction. At each ignition the entire of one such match is either 
entirely consumed, or, if not entirely consumed, what is left of it is thrown 
away, and, generally, the modes of keeping and using such matches are at- 
tended with inconvenience and danger. ïhe object of our said invention is to 
form a continuons or repeating match requiring only so much of it to be 
uaed as may be required, and then extinguished, and the residue retained for 
further use, until, after repeated use, the whole is consumed. And our said 
invention also relates to apparatus for containing and uSing such continuons 
or repeating matches. We prépare said continuons or repeating matches by 
taking a strip, a, of paper or tape of any désirable length, and about a quar- 
ter of an inch in width, and saturate it with stéarine or équivalent combus- 
tible substance, which, when ignited, will produce a flame and burn more 
slovvly and steadily than the paper or tape, and, when ignited, will continue 
to bum with a flame throughout the entire length, unless it be extinguished 
by some means. For a continnous match, we apply to one surface of the pve- 
pared strip, and along the middle portion thereof, as at 6, sulphur and phos- 
phorus, applying the sulphur flrst and then the phosphorus ; or, instead, other 
équivalent substance or compound for igniting by friction may be so applied. 
But, for making what we terra a repeating match, instead of applying the 
sulphur and phosphorus, or équivalent therefor, continuously, we apply it in 
spots, at equal distances apart, leaving a length of the prepared strip hetween 
every two sufflcient to make a flame for the required length of time. And, 
as the material; for igniting by friction does not adhère to the surface 
of the prepared strip with much force, and for that reason would be 
likely to be rubbed ofC in making friction upon it to ignite it, a part of our 
said invention relates to a means of securing such préparation, aud çonsists 
in puncturing holes, «, through the strip, either before or after it has been 
prepared with the inflammable màtter, so that the phosphorus, or équivalent 
therefor, when applied, will enter such perforations, as at d, and becoine 
tbereby securely connected with the strip, so that it cannot be rubbed off. 
For the convenient use of our continuons or repeating matches, the strip ig to 
be placed in a case of a circular form, as represented at e, the strip being 
coiled np in the form of a volute, and one slde, /, of the case being fltted 
to the circular rim, g, so that it can be put on or taken off readily. like the 
cover of an ordinary snufl-box, or it may be hinged to the rim. ïhe end of 
the match-strip is pushed ont tlirough an opening in the rim, and into and 
through a tangent nose-piece or beak, 7i, the under part of which is provided 
with a toothed roller, i, the teeth of which aet on the under face of the 
strip, which is borne against the said roller by a slight spring, j, so that, by 
turning the said roller with the flnger, the requred length of match is pushed 
out beyond the end of the nose-piece. But instead of turning tliis roller by 
the finger, acting on the under part, it may be entirely enclosed in the nose- 
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pièce of the case, and ita arbor provîded with a thnmb and finger-wheel. An 
instrument which we term the igniter is attached at its rear end to a little 
aibor mounted on the outer or top plate of the nosij-pieee, and this arbor is 
formed outside, with a thumb and fiiiger-piece, l, so that it can be turned, 
and the extrême end of this igniter extends to the outer end of the nose- 
piece, and is there formed with a slightly projecting lip, m, brought to 
a point or roughened on the lower edge, which bears on the match. The 
igniter is narrow, so that, when tumed to one side the lip lies by the side of 
the strip, and when the end of the match has been pushed out beyond the 
nose, it is ignited by giving a slight vibrating motion to the igniter, wliich 
carries its pointed or roughened lip aeross the surface of the match. When 
the match has been ignited and inflamed, the flame can be continued as long 
as desired, by pushing out more of the match beyond the nose of the case, for 
it will only becomeextinguished when the flame reaches, or rather approaches, 
the end of the nose, which cuts ofl the supply of atmosplieric air which feeds 
the flame. The form of case above described is that which we deem best 
suited for gênerai use; but, for lighting chandeliers, gas-burners, etc., at a 
height beyond the reach of the hand, we make the case in the form of a 
straight tube, n, into which the match-strip is inserted, the upper end of the 
tube being provided with a nose-piece, roUer, and igniter, in like manner as 
the case already described. We wish it to be understood that, with référence 
to the matches, we do not limit ourselves to the use of any spécial material 
for the strip, nor for saturating the strip to make it bum with a flame, nor to 
the kind or préparation of material for igniting by friction. We hâve named 
tlie raaterials and préparations which we deem best, but, as there are many 
substances and préparations possessing équivalent properties, any of thèse 
luay be readily substituted without departing from our said invention, and, 
in fact, the strip may be prepared so as to be suflieiently inflammable to be 
ignited by the phosphorus without the use of sulphur. In short, oùr inven- 
tion does not relate to the préparation or combination of materials for pro- 
ducing a flame by friction, but to the structure of an inflammable match by 
which it is rendered continuous or repeating." 

The claims were as follows : 

"(1) The continuons or équivalent repeating match, composed of a strip 
of substance which, when ignited, will burn with a flame, eombined with 
the préparation of sulphur and phosphorus, or the équivalent thereof, which 
will ignite by friction, put on along the whole length, or, as the équivalent 
thereof, in spots, at given distances apart, along the whole length, substan- 
tially as and for the purpose described. (2) Piercing the strip with holes, and 
applying the material that ignites by friction thereto, to prevent such material 
from beçoming detached therefrom, ail substantially as described. (3) In the 
apparatus for using continuous or repeating matches, the nose-piece or tube 
through which the match passes, in combination with the vibrating igniter, 
or the eqai valent thereof, substantially as and for the purpose described. (4) 
In combination with the nose-piece, through which the match passes, the roller, 
or équivalent thereof, for moving the match, and the igniter, or the équivalent 
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thereof, as and for the purpose described, (5) In combination, tlie case for 
containing the match, the nose-piece, the roller for moving the match, and 
the igniter, or the équivalents for them. as and for the purpose described." 

1. It is provided, by section 4895 of the Eevised Statutes, that 
"patents may be granted and issued or reissued to the assignée of 
the inventer or discoverer, but the assignment must first be entered 
of record in the patent-office." Selden was the fourth assignée in 
succession of the entire interest in the original patent, and was not 
the immédiate assignée of the inventors. The défendant contends 
that the word "assignée," in the statute, means the immédiate 
assignée, and not the ultimate assignée, and that reissues Nos. 7,927 
and 8,490 were invalid because they were granted to Selden, and he 
was not the immédiate assignée of the inventors. This is not the 
proper construction of the statute. The "assignée" means the as- 
signée in any degree and however remote. By section 4884 the grant 
is directed to be made to "the patentée, his heirs or assigns." This is 
not limited to the first assignée. So section 4898, in declaring that 
"every patent, or any interest therein, shall be assignable," and that 
"the patentée or. his assigns" may convey an exclusive right under 
the patent for the wholè or any specified part of the United States, 
clearly means that an assignée in any degree is an assignée for ail 
purposes. Ail parts of the statute are to be construed harmoniously in 
this respect, as there appears to be no good reason for a contrary con- 
struction. It is true that section 4 of the patent act of February 21, 
1793, (1 St. at Large, 322,) used the words "assignées of assigns to 
any degree;" but the absence of the w:ords "to any degree" cannot, 
in view of ail the provisions of the présent statute, be regarded as 
restricting the meaning of the word "assignée." 

2. It is also provided by section 4895 that, "in ail cases of an appli- 
cation for a reissue of any patent, the application must be made and 
the corrected spécification signed by the inventer or discoverer, if he 
is living, unless the patent was issued and the assignment made 
before the eighth day of July, 1870." The applications for reissue, 
which resulted in reissues Nos. 7,927 and 8,490, were made, and the 
corrected spécifications were signed, by Selden, and not by Tyler, 
Chandler, and Standish, and it was not shown that they were not 
living. It is contended that for this reason those reissues are void. 
It is claimed that this case is not within the exception in the statute, 
because, although No. 50,860 was granted before July 8, 1870, the 
assignment to Selden was not made until September, 1877. But it 
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is sufficient to bring a case within the exception if the assignïnent 
which divested the inventer of his interest. in the patent was made 
before July 8, 1870. In the présent case the inventors and patentées 
assigned the original patent in July, 1866, 

3. It is contended that No. 8,490 is void because it is a reissue of 
a reissue, and that the statute does not authorize the reissue of a 
reissued patent. But section 4916 authorizes the reissue of "any 
patent." A reissued patent is none the less a patent, within this 
section, because it is a reissued patent. The section calls it after its 
issue a "patent so reissued." 

4. It is urged that a référence to the original patent, and to the 
record of the reissues, discloses that the original patent was not inop- 
erative or invalid by reason of a defective or insûfficient spécification. 
But this question was conclusively decided by the commissioner of 
patents, by the fact of his granting the reissues, the application, in 
each case haring set forth that the aurrendered patent was inopera* 
tive by reason of an insûfficient spécification. Seymour v. Osbornp, 
11 Wall. 516, 643-545. :,, 

5. It is objected that in his application for No. 8,490 Selden made 
oath that No. 7,927 was inoperative by reason of an insûfficient spéci- 
fication, and thàt his attorney afterwards, in a letter to the commis- 
sioner of patents, stated that the ground of the application was that 
the claims :of No. 7,927 were too broad, in view of a prior Bnglish 
patent. The décision of the commissioner that a case provided for 
by section 4916 existed is not reviewable. 

6. The same view applies to the objection that Selden's. oath did 
not point ont the particular insufficiency in the spécification, or how 
No. 7,927 was inoperative. 

7. It is objected that No. 7,927 and No. 7,928 were each of them 
issued for ail parts of the thing patented. The point takenis that 
the original spécification describes two forms of case— the circular 
case and the extended tube case ; that thèse two forms of case are 
not "distinct and separate parts of the thing patented;" that each 
form of case has ail the parts of the thing patented ; and that each 
of said reissues is void for want of jurisdiction in the commissioner 
to issue it as a patent for a distinct and separate part of the thing 
patented^ The commissioner has, by section 4916, power in his dis- 
crétion, on the surrender of a patent, to "cause several patents to be 
issued for distinct and separate parts of the thing patented," on pay- 
ment of the reissue fee for each. The original spécification describes 
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the oîrcular case, and also the extended tube case, the latter to be 
used for lighting at a height. Each form of case was to bave in it 
the same ftpparatus. In the reisBues, Nos. 7,927 and 8,490 show 
only a case of circular form for a pocket lighting device; and No. 
7,928 shows only an extended tube case, for a gas-lighting torch. 
In each reissue the apparatus in the case is substantially the same, 
but each form of apparatus is fairly a distinct and separate part of 
the thing patented. The pocket lighting device cannot be used to 
light gas at a height, nor can the extended tube device be carried in 
the pocket. 

8. There is no warrant for the suggestion that what is described 
and shown in the original spécification and drawings is neceasarily 
to be regarded as so dedicated to the public that if not claimed in the 
original it cannot be claimed in a reissue. 

9. It is contended that No. 8,490 is void because it is not for the 
same invention as the original. One objection urged is that No. 
8,490 speaks of the device as one for carrying in the pocket, and as 
a pocket lighting device, while the original did not speak of the 
pocket. But the original spoke of the circular case as one for con- 
venient use, and as best suited for gênerai use, and the structure, as 
shown in the drawings, and, doubtless, in the model, is, manifestly, 
one convenient for the pocket. What is said on this subject in No. 
8,490 cannot be regarded as new matter. There is no différence in 
structure, or substantial ^.Itération in drawings, or change of capacity. 
Various verbal criticisms are made in argument as to différences 
between the text of the original spécification and that of No. 8,490, 
and as to différences in the drawings; but no witness for the défend- 
ant points out any of them as of any materiality, nor does a careful 
examination of those suggested show that they are of the least 
importance. 

10. The défendant sets up against the novelty of the first five 
claims of No. 8,490, patent No. 48,459, granted to Henry B. Stock- 
well, June 27, 1865, for an "inaproved fulminate gas-lighter. " That 
patent bas been put in évidence by the défendant, but no expert wit- 
ness for the défendant speaks of it, while the testimony for the plain- 
tiffs shows that it does not anticipate those claims of No. 8,490. In 
each one of those claims there is a strip or coil of repeating match 
supported by a nose-piece, which is attached to the case and projects 
beyond it,' and holds the match up against the action of the igniting 
device. . There is no such arrangement, nor any équivalent for it, in 
parts or opération, in No. 48,459. 
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The défendant alsô sets up againist those claims English patent 
No. 444, to Gabriel Benda, dated Ootober 19, 1852,— provisional spéci- 
fication filed that day; sealed April 16, 1853; full spécification filed 
April 19, 1863,— for "improvements in apparatusforobtainingfijre foï 
smokers." The record shows that the attention of the patent-office 
was directed to the Benda patent in granting No. 8,490, and that the 
claims were amended in view of that patent. No expert witness for 
the défendant asserts that Benda is an anticipation. The Benda 
patent shows a case with a coil or strip of ignitable compound within 
it, so arranged as to be fed from the case by a feed-wheel, and when 
fed beyond the case it is ignited by bending it over and scraping it 
with the loose cover.wMch serves, when the apparatus is not in use, 
to close the opening through whioh the strip is fed. There is not in 
it any nose-pièce projected beyond the passage for the match, and 
serving to uphold the match against the action of the igniting device,: 
There is not any igniting device arranged parallel, or nearly so, with 
the passage through which the match goes to be ignited. There is 
no permanently attached igniter, acting in coiijunction with such a 
nose-piece. Bendà had a repeating match, and a toothed-wheel 
match-feeder, feeding the match through à nose-piece to the point of 
ignition, and something on which the match rested while being 
ignited by friction produced by hand through an igniting device ; but 
the mechanisms of the two structures are différent, and their parts 
do not co-operatë in the same way to attain the, resuit of an ignited 
match. 

11. It is claimed that the defendant's apparatus infringes the first 
five claims of No. 8,490. The plaintifif's structure opérâtes by the 
friction of the igniter made to move crosswise by the hand against 
the match. In the defendant's the feeding of the match raises a 
spring-hammer, which, when the pellet on the match is at the proper 
point, is released, and ignites the pellet by percussion. But the 
defendant's structure contains, nevertheless, ail the éléments which 
constitute the flrst five claims of No. 8,490. The différences between 
the two structures are formai and unsubstantial, in view of the stàte 
of the art and of the real invention of the patentées and of the claims 
of No. 8,490. No expert witness for the défendant testifies as to non- 
infringement. Theremay be features of improvement in the defend- 
ant's structure, but still it is àii infringement. The same structure 
is alleged to infringe claims 1 and 2 of letters patent No. 206,835, 
granted Augast 6, 1878, to said Selden, for an "improvement in 
cigar lighters." The device described in that patent bas a case 
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■within which is coiled a strip of material having upon it ignitable 
pelleta. This strip is fed out oî the case by a feeding device, and, 
when one of the pelleta bas arrived at the proper position, it is struck 
by a hammer, and thereby lights a wick or flexible punk, whicb is 
contained in a tube which bas a feeding device to govern the motion 
and position of the wick, and is provided witb an extinguisher. The 
wick tube is so arranged. in relation to the point of explosion of the 
successive pellets as to insure the lighting of the wick by such explo- 
sion when the extinguisher is removed from its closed position and 
the wick is fed forward by the feeding device. Claims 1 and 2 cf 
No. 206,885 are as follows: 

"(1) In a pocket lightiug device the combination of an adjustable percussion 
tape, ignited by any suitable meohanism; (2) in a pocket lighting device a 
box or case having a hammer capable of opération from tbe exterior, a wick 
duct or tube, means for feeding and exploding a pellet by the action o£ the 
hammer, and a wick f eeder." 

The "adjustable tinder" is described as a wick or flexible punk, 
placed in a tube and adapted to be fed forward or upward by a star 
wbeel or otber suitable device for that purpose. The "adjustable per- 
cussion tape" is described as fed forward by a pawl. A mechanism 
Buch as "a star wbeel or other suitable device" to feed the wick is an 
essential élément in claim 1. It is a necessary feature of the "ad- 
justable tinder" of that claim. It is also a necessary élément of 
claim 2 as "a wick feeder." In the defendant's structure there is no 
such mechanism. The wick is puUed by the hand in both directions 
without any feeding mech anism. Therefore, there is no inf ringement. 

There must be a decree for the plaintiffs, on the ûrst five claims of 
No. 8,490, for an injunction and an account, witb costs. 



Bernard and another v. Heimann and others. 

{Circuit Court, 8. D. New York. October 7, 1881.) 

l. Lettbes Patent — Head-Ucveeings — Novelty. 

Letters patent granted to Robert Qray, September 9, 1879, for an improve- 
ment in head-coverings,— the claim being for a head-covering consisting of a 
support of buckram or the hke, a top layer of flock, and a canton-flannel or 
other sirailar lining, substantially as and for the purpose described,— are not 
anticipated by the Kendall turban, Bracher's frame, the Morse hat, or the hats 
of 1876 of the Kovelty Company. 

S, J. Oordon, for plaintiiïs. 
J. H. Goodman, for défendants. 
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BiiATCHFOED, C. J. Tbis suit is brought on letters patent granted 
to Eobert Gray, September 9, 1879, for an "improvement in head- 
coverings." The spécification, which is accompanied by and refers to 
a drawing, which représenta a seotional side view of a bat embodying 
tbe invention, says : 

"ïhis invention relates to the manufacture of bats, bonnets, or otherhead- 
coverings with a top layer of flock. Hats of this description hâve been made 
by applying the flock to a buckram support, but bave invariably been stiff 
owing to the fact that in order to give the article the reijuired body or 
strength it was necessary to use a heavy or thick pièce of buckram. One 
objection to this hat is the stiffness referred to, it being désirable in some 
cases to îurnish a soft hat, and another the visibility of the buckram tending 
to defeat the object of the flock-layer, which is to produce a felt-like article. 
My invention is a head-covering, consisting of a support of buckram or the like, 
a top layer of flock, and a canton-flannel or other similar lining, whereby the 
article is rendered capable of taking a soft finish, while both surfaces thereof 
hâve the appearance or semblance of f elt — one of plain felt and the other of 
napped felt. In the drawing the letter A désignâtes the support, B the flock- 
layer, and C the canton-flannel or other similar lining. In carrying out my 
invention I first cernent the lining, C, to a pièce of buckram, or other like fabric, 
by a suitable adhesive substance, with the nap of the lining exposed, and then 
press the two together in any usual or suitable manner to the desii-ed shape. 
In lieu of canton flaniiel the fabric known as ' glove lining' may be used. I 
now apply to the buckram a layer of cotton, woolen, or otlier flock, this pro- 
cess consisting in coating the buckram with an adhesive substance, and strew- 
ing the flock thereon in flnely-powdered form. The article is then in a state 
for trimming. The buckram. A, supports both the flock-layer, B, and the 
lining, C, and being re-enforced by the lining, a light or thin pièce of sucli 
material may be used, rendering the article pliable or soft, substan tially like soft 
felt. The appearance of the article, moreover, is felt-like, inasmuch as the lin- 
ing has the semblance of napped felt and the flock-layer that of plain felt." 

The claim is as foUows : 

«A head-covering consisting of a support of buckram or the like. a top 
layer of flock, and a canton-flannel or oiuer similar Iniing, substantially as 
and for the purpose described." 

The only defence is want of novelty. It is plain that the hat of 
the patent must be a hat made by pressing the materials into the 
shape of a hat, and not made, the top in one pièce, the side crown in 
another, and the brim in another, aud then thèse joined. There 
must also be — 

(1) A layer of flock on a support of buckram, or the like ; (2) a support of 
buckram, or the like, next the flock, with a coating of adhesive substance on 
the buckram, on which the flock is strewn; (3) a canton-flannel or other 
v.9,no.6— 26 
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similar linîng on the face of the buckram, to whicTi tlie flock is not applied, 
with the napped face of the canton flannel exposed, and noc next to the buck- 
ram. 

The Kendall turban, défendants' Exbibit No. 3, bas no side crown 
or brim. Irrespective of thia, it ia not satisfactorily established that 
tbat article had in it any stockinet support, or anything but canton 
flannel, with flock applied, directly to the unnapped face of the can- 
ton flannel. Bracher'a frame, No. 6, if made with the unnapped face 
of the canton flannel exposed, had only flock enough put on the buck- 
ram to take an impression of the straw braid, and was made, not for 
use in that condition as a bat, but solely to be stamped as an imita- 
tion of a straw bat. The flock was put on only as a pulp on which 
to emboss, and the flock, by the embossing, lost its identity and 
parted with ail resemblance to fait. The Morse bat, No. 13, is a 
flocked buckram hat, with a strip' of canton flannel put in separately 
as a brim. Hats such as the Novelty Company bats of 1876, made 
of canton flannel, muslin, and flock, with the napped face of the can- 
ton flannel not exposed, were not the Gray hat. It is plain that 
cementing the nap to the buckram tended to destroy the pliability or 
Boftness aimed at by Gray, by reason of the absorption of the nap by 
the cernent, and that there could be no appear&ncô of napped felt. 

The case is one where there was sufficient invention to support the 
patent, and there must be a decree for the plaintiiïs, with costs. 



DowNTON V, The Yabgbb Millinq Co. 

(Circuit Court, E. D. MisBouri. Maroh 28, 1879.) 

1. Lbttebb Patent— Middlingb Floub. 

Certain instruments, aet out infull in the opinion delivered by the court, held 
not to amount to such an assignment by Downton, a patentée for a process 
patent, of which the claim is for manufacturing middlings flour by passing tlie 
middlings Ihrough or between rolls, of his right as patentée, as to preolude him 
from suing third parties who infringe his patent. 

In Equity. 

W. G. Rainey, for complainant. 

G. M. Stewart, for respondent. 

DiLLON, G. J., [orally.) We are prepared to announce our conclu- 
sions in the case of Downton v. The Yaeger Milling Co. This is a 
bill in equity by the complainant, as the patentée in a certain patent 
granted by the United States for an invention, — in charaoter a pro- 
cess patent,— against the Yaeger Milling Company for iufringing the 
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monopoly or rîghts granted by that patent. The issues hâve been 
made up, and proofs hâve been taken. We ordered an argument on 
the question of assignmént and estoppel, since that question, if 
decided in one way, would end the case against the complainant and 
obviate the necçssity of the court going into the proofs on the merits. 
Some time about the year 1872 — that, perhaps, is common knowl- 
edge in this country now — ^there was brought into successful opéra- 
tion and practice the manufacture of flour of a superior quality or 
grade, from what is known to millers as the "middlings." Before 
that time, in America, at ail events, — although it tn^as shown by the 
proofs in another case that they had much more intelligent concep- 
tions on this subject abroad, and especially in France, — in America, 
however, prior to that time, whât is known as the middlingà, which 
constitute the most nutritious portion of the grain, by reason of a 
greater relative portion of gluten, — a nitrogenous substance which is 
more nutritions than the other parts of the wheat, — by what is known 
as the "new process," were shown to be susceptible of making flour, 
as I said before, of a superior quality, and had the effeot of révolu- 
tionizing the process of manufaeturing flour vôry largely, and, at ail 
èvents, to bring thé spring wheat of the country, for economical pur- 
poses, in more favorable compétition, if not on a par, with the winter 
wheats of the country. Now, when that improvement was practiced 
oir brought into successful opération a year or two afterwards, the 
United States granted tp Mr. Downton, the complainant in this case, 
what is known as a process patent, as distinguished from a patent 
for a mechanical device, which sufficiently appeara from the claim 
which he made. After describing the state of the art, as required, 
he proceeds to state in the claim what he insists is covered by his 
invention, and for what he wants a monopoly or patent. Now, that 
claim is this: "The hereinafter-described process of manufaeturing 
middlings flour by passing the middlings through or between rolls." 
Thé middlings are a comparatively coarse product, and instead of 
regrinding them at once, as had been theretofore practiced, Mr. 
Downton claims a patent, and proeured one, for passing them be- 
tween rolls, (instead of comminuting or triturating them and redneing 
them to an impalpable powder,) which bas the effect of liattening cer- 
tain impurities, and they are enabled by a sifting process to eliminate 
said impurities before the middlings are reground; that is the pro- 
cess, viz.,.by the use of rolls as an intermediate step or process in the 
art of manufaeturing flour. So he says : 
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"I claim, as new, the herein-descvibed process of manufacturing middlings 
flour by passing the middlings, after their discbarge from a purifier, tlirough 
or between roUs, and subsequently bolting and grinding the same for the 
purposes set forth." 

The point is that this is a process patent, as distinguished from a 
patent for a mechanical device. This différence in the law concern- 
ing patents for inventions is one of great moment. If it is a patent 
for a process, the particiilar mechanical device by which the process 
is worked is not patented ; any machinery or mechanical device for 
exeeuting the patent is not embraced in it. Generally a patent for a 
process, for that reason, is very muoh more valuable than a patent 
for a mechanical device, because whatever way you make any altéra- 
tion in the device changes the nature of it, if it be for a combination 
patent ; if you add an élément, or omit an élément, suoh patent is 
easily evaded. But not so with the process patent, which has no 
concern with the spécifie mechanical devices or contrivances by which 
the process is worked. 

New, Mr. Downton, after securing that patent, and, as shown by 
the proofs, being an intelligent man, and with an ingenious mind, 
also contemplated the procuring at this time of a patent for machin- 
ery for the purpose of working his process ; for instance, this patent 
is to be worked, as it appears, by roUs and rollers, and he contem- 
plated at this time the procuring of a patent for roUs— for a mechan- 
ical device, or machinery to operate his patent, and also for what is 
known as a middlings duster, known as "Downton's Peerless Mid- 
lings Duster." 

Now, after he had obtained this process patent, and when he had 
thèse patents for machines in contemplation, he fell in with the firm 
of AUis & Co., of Milwaukee and Chicago, who it seems had a large 
establishment for the manufacture of machines of various kinds. 
Downton having the patents, — that is, having one and contemplating 
getting others, — it was supposed they could make an arrangement to 
act together, (Allis & Co. to manufacture the rolls and duster, and 
avail themselves of Downton'a patent for the right or process,) and 
they made a séries of contracts. I will allude to each of them very 
briefly. The only one now material to be considered is the one I first 
read: 

" For and in considération of the sum of $125, to me in hand paid, I hereby 
sell. assign, and set over to Edward P. Allis & Co., of Milwaukee, Wisconsin, 
their successors and assigna, the exclusive right to manufacture and sell rolls 
for crushing grain or middlings, or other substances. No. 162,157, dated Apri] 
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20, 1875, [which îs the oiily process patent that was granted, and wliïch was 
the only patent that had been granted to Downton at that time,] for the full 
life of such patent, and any reissues, extensions, or improvements thereon, 
except that the shop-right to manufacture and sell in the state of Minnesota, 
but net elsewhere, is granted to 0. A. Pray, of Minneapolis ; said AUis & 
Co. also having an equal right to sell in said state. Dated at Milwaukee, 
Wisconsin, this twenty-fourth day of January, A. D. 1876. 

[Signed] " Kobeet L. Downton." 

The next contract of the same date and a part of the same trans- 
actions, is an agreement : 

"For and in considération of the sum of $125, to me in hand paid, and the 
further payment of the patent fées thereon, I do hereby sell, assign, and set 
over to Edward P. Allis & Co., of Milwaukee, Wisconsin, their successors and 
assigns, the exclusive right to manufacture and sell a certain machine for 
which I agrée to obtain a patent, to be known as ' Downton's Peerless Mid- 
dlings Duster,' for the full term of the patent, or any improvement or exten- 
sions thereon ; and, upon the obtaining of said patent, I hereby agrée to exécute 
such assignment. 

[Signedl " Robert L. Downton." 

The third agreement on the same day is as follows : 
" Witnesseth, that whereas, by certain agreements, bearing even date here- 
with, the rights to the exclusive manufacture of 'Downton's Peerless Mid- 
dlings Duster,' and rolls for crushing grain, etc., patented by said Robert L. 
Downton, hâve been conveyed by him to said Allis & Co., * * * it is 
hereby agreed that the engagement of said Robert L. Downton of his exclu- 
sive services to said Allis & Co., at the above rate of $1,500 per annum, may 
be ended upon notice of six months by either party, or without notice, by 
payment of the sum of $750 in money ; and it is understood that said Down- 
ton is not entitled to take away any patterns, or otherwise, of any of the ma- 
chines made by said Allis & Co." [Signed by the parties.] 

With this addenda : 

"In case of the termination of the above engagement by death, or other 
casualty, the right to sell the machines referred to in the above agreement 
shall revert to the heirs or successors of R. L. Downton, the manufacture 
continuing in said Allis & Co., to whom ail orders are to be sent." 

[Signed by the parties.] 

That was in January, 1876. Downton, the patentée under this 
patent, went into the employ of Allis & Co. under this agreement, and 
while in Allis & Co.'s employment he made a contract as the repré- 
sentative of Allis & Co., and of himself, in reality, as connected with 
Allis & Co., by virtue of this contract, with the Yaeger Milling Com- 
pany to put certain rolls, which had been manufactured, or were to be 
manufactured, by Allis & Co., into their mill, which they were erect- 
ing at that time in this city. And two sets of rolls, manufactured by 
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Allia & Co. pending the continuing of the arrangement between them 
and Downton, were put into the mill under that contract which had 
been made by Downton, representing Allis & Co. as well as himself. 
After thèse had been put in, Allis & Co. failed, and proceedings in 
bankruptcy were commenced against them. That, Downton seemed 
to hâve conceived, had the effect to end thèse three contracts between 
himself and Allis & Co., and, at ail events, from that time ail busi- 
ness relations or connections between them ceased, as it is claimed. 
Allis & Co. were not adjudged bankrupts. They made an agreement 
or composition with their creditors, and proceeded in business. So 
that any rights they had under that contract they still hâve, Thus, 
the bankruptcy, by reason of ite termination in this manner, ceases 
to be material in ascertaining the relations of the parties. As to the 
spécial point now under considération, we assume that the proofs 
show that Yaeger & Co. had notice of the bankruptcy, and that Down- 
ton claimed that he had terminated this arrangement, and that 
Downton insisted that the whole contract between himself and Allis 
& Co. was at an end, and that ail rights thereunder had reverted to 
him. After this, and after the alleged notice of the character I hâve 
déscribed, Allis & Co., claiming that the contract was still in force 
and that they were the assignées of ail rights of Downton, continued 
to manufacture thèse roUs, and the Yaeger Milling Company put in 
several other sets of rolls in their mill. 

Now, this is a bill by Downton, as the holder of the process patent, 
to which I bave adverted, against thè Yaeger Milling Company for 
mfringement of bis rights under that patent in the use of thèse rolls,. 
under the circumstances I hâve stated. This is an outline of the 
case. 

Now, one question, on which we ordered an argument, is whether, 
under thèse circumstances, whatever may be Downton's rights as 
between himself and the rest of mankind, or as between himself and 
Allis & Co., who are not parties on the record in this suit, as Mr. 
Downton bas never had judicial settlement or adjustment of his 
rights in a direct proceeding with Allis & Co. — whatever might be the 
rights of Mr. Downton as against anybody else — the question is 
whether he was not equitably estopped, as against Yaeger & Co., 
from insisting that they infringed his patent, by reason of the circum- 
stances I hâve stated. The counsel hâve been heard on that, and 
we agrée (Judge Treat and myself) that so far as the two rolls are 
concerned that were put in by Downton himself during the pendency 
of his relations with Allis & Co., and for which. they paid Allis & Co.,. 
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he is estopped to claim that the use: of those roUs is an iuf ringement 
of his patent. That, I think, is plain enough ; fornot only did Yaeger 
& Go. buy thèse roUs for the express purpose of using them of Down- 
ton as well as AUis & Ce, but Downton took his proportion of the 
amount paid therefor. Therefore, s\,a respects those rolls, it is too 
plain for controversy that Downton is estopped. 

Now, as to the others purchased by Yeager & Co., after it is claimed 
they had notice that a controversy had sprung up between AUis & 
Co. and Downton, and were put in without Downton's consent, and 
after notice that, "If you do that, I (Downton) will hold you respon- 
sible." If thèse are the facts, then they went on at their péril. 

Now, if the proofs shall show that they made a valid contract for, 
or bought and paid for, thèse rolls before they received notice of 
Downton's rights, then thèse additional rolls will stand on the same 
footing as the others; but otherwise, not. Another ma terial point 
argued, and to be decided, is this : that Downton had disabled him- 
self from maintaining a suit against anybody by reason of the assign- 
ment I first read. It being claimed that that was an assigiiment (aa 
distinguished from a license) of his entire rights under the patent to 
Allia & Co., and therefore that he had made an entire unconditional 
assignment of his rights, and could not bring an action against any- 
body for invading those rights, which he could bave brought had he 
not made the assignment. So the question is whether this is an 
assignment of his rights under that proeess patent : 

" In considération of the sum o£ $125, to me in hand paid, I hereby sell, 
assign, and set over to Edward P. Allis & Co., of Milwaukee, Wis., the exclu- 
sive right to manufacture and sell rolls for crushing grain or middlings or 
other substances." 

Now, he had no patent for rolls. , BJe had no more right to make 
rolls than anybody else in the world. He had a patent for a pro- 
eess. 

This is not a suit between Downton and Allis & Co., but a third 
party, against whom Mr. Downton, as patentée, bas brought a suit. 
He produces his patent, and claims that they bave infringed it. They 
corne in and say, "You cannot main tain this suit, because you hâve 
assigned ail your rights, under this prooess patent, to another party, 
and, if we are liable to any one, we are liable to them, i. e., Allis & 
Co.., and not you." The défendants are setting up this contract as 
an assignment, and, in my view, in order to enable them to. avail 
themselves of it as snch, it must appear, on its face to be a complète 
assignment of Downton's rights; if not, he can maiutain this suit if 
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not otherwise equitably estopped. Now, did he by this instrument 
assign bis rigbts under tbe proceas patent? He aays, "I grant to 
them the exclusive rigbt to manufacture and sell roUs for crusbing 
grain or middlings, or otber Bubstance3, » * * -vyiiicb right or 
process to manufacture and sell roUs is secured to me by said patent." 
This seems to be based on a mistake from the begining to the end. 
It is said, bowever, by the défendants that he meant to eonvey some- 
thing, and you must put a construction on it so as not to defeat the 
opération of the instrument. But my judgment is, since this does 
not operate intrinsically or expropria vigore as an assignment by Down- 
ton of bis rigbts under that patent, they remain in him, and will remain 
in him as against AUis & Co., until AUis & Co. shall secure, by the 
decree of a court in equity, if thereto entitled, a spécifie exécution of 
an assignment of tbe process to them. 
In'conclusion let me add that I only décide: 

1. That the instruments executed by Downton to Allis & Co. do 
not, nor does either of them, amount to such an assignment of the 
rigbts of Downton, as patentée, as to disable him from suing persons 
generally who infringe bis patent if the same is a valid patent. 

2. But whether he can maintain a suit against the purchasers of 
rolls from AUis & Co., who use the same in such a manner as to 
infringe bis patent, will dépend upon tbe principles of the law of 
estoppel, Applying thèse principles, it sufBoiently appears that he is 
estopped as to the first set of rolls; but whether he is estopped as to 
the others will dépend upon tbe spécial faicts and circumstances whicb 
will be considered wben the cause cornes on for final hearing. 

Judge Treat does not agrée in the above view as to the effect of the 
assignment and as to estoppel, but that being my view the case will 
be disposed of on this point in accordance with the views I bave ex- 
presscd, if it shall turn on them. We bave not considered the mérita. 
They will stand for a furtber argument and hearing. 

Tbbat, D, J. Putting a proper construction on thèse agreements, 
and taking into considération the faot that Downton, over bis own 
name, published to the world that whoever bought rolls of Allis & Go. 
sbould bave the right to use the process, I think there is an estoppel 
in this case, as Yaeger did buy bis rolls of Allis & Co., some of wbicb 
rolls were put into the mill under Downton's own superintendence. 

So far as the contracta and agreements are concerned, standing as 
they do now, and holding that tbis contract is designed to eonvey 
sometbing, the plaintiff cannot recover, as the right to use is given 
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to any person purchasing roUs of Allis & Co., and thèse défendants 
did purehase rolls of Allis & Co. The controversy, primarily, should 
be between Allis & Co. and Downton, setting up ail thèse matters, as 
between them, to take out of them or him any pretended right either 
may hâve. 

But, 80 far as third persons are concerned, who acted on the faith 
of Downton's conduct, publications, and the recorded assignment, 
they cannot be proceeded against for the use of this process. To get 
rid of any difficulty in this matter, he should proceed directly against 
Allis & Co. to hâve the original agreement reformed, so as to correct 
the mistakes whioh may be, possibly, detected by looking at the co- 
temporaneous agreements between the parties. In other words, there 
should hâve been a suit against Allis & Co. to reform the agreements, 
as between themselves, and having them reformed, sue any one who 
thereafter might infringe the process. 

On the trial, at the proper time, the merits will be considered to 
détermine as to the validity of the process patent. 



PbOVOST V. PlDGEON. 

(District Court, S. D. New York. Beptember 23, 1881.) 

1. Attachmbnts— When Set Asidb. 

An attachment will be set aside in the absence of any proper endeavor to 
make Personal service upon the respondent. 

2. MARRiEn WoMBN— Process. 

When the respondent is a married woman, having no place of business or 
of customary resort other than her home, which there is no reason to suppose 
ehe has left, an omission to seek her there, or at her usual or last known place 
of résidence, must be held a failuro of any proper endeavor to make personal 
service. 

3. MisusB OF Process — Practicb. 

When it is clear from undisputed facts that through the want of any proper 
effort to make personal service the process has been used in an unauthorized 
manner, such misuse will be corrected on motion. 

In Admiralty. Motion to set asidfe the service of process of attach- 
ment. 

Samuel B. CcddweU, for libellant. 

P. Cantine, for respondent. 

Brown, D. J. a libel in personam was fîled in this case on Sep- 
tember 5, 1881, to recover for supplies furnished the steam-tug 
Frank Pidgeon, Jr., in her home port, during 1877 and 1878. On 
the same day process was issued to the marshal, with the usual clause 



410 FBDEEAL EBPORTER. 

directing him, in case the respondent could not be fouud, to attach 
her goods, etc., to-wit, the steam-tiig Frank Pidgeon, Jr. The return 
of the marshal states that "after diligent search and inquiry he was 
unable to .find the respondent, and that he thereupon, on September 
5th, attached the respondent's right, title, and interest in the steam- 
tug by leaving a copy of the proeeas with the engineer in charge of 
the tug, and showing him the originaL" Upon the return-day the 
respondent appeared specially for the purpose of moving to set aside 
the eerrice of process on the ground that no proper attempt was made 
to find or serve the respondent personally before attaching the tug. 
The matter bas been submitted to my détermination' upon the affi- 
davits of the parties, and of the deputy marshal who made the service. 
From thèse it appears — 

That the respondent is the wife of Francis Pidgeon, of Saiigerties, Ulster 
eounty, Kew York, wliere she has for many years resided ; that she has been 
owner of the tug since August, 1876, and that the bill of sale of the tug to 
her, registered at the Kew York custom-house, describes her as residing at 
Saugerties; that her husband, who has had the management and control of 
the tug, has for 20 years past had a place of business at Long Island city, and 
has been known to the libellant, who also did business in the saine neighbor- 
hood for about that time; that the libellant knew he resided "up the river 
this side of Albany, but did not know his précise résidence;" and that, prier 
to filing the libel, he had reason to believe that the respondent was the wife 
of said Frank Pidgeon, and the libel itself so states ; that the supplies f ur- 
nished by the libellant, for which this suit was brought, were furnished at 
the husband's request; that prior to the attachment the husband had, for 
sorae time, been absent from his place of business at Long Islaud city, and 
was supposed to hâve become insolvent ; that the libellant's proctor, before 
flling the libel, had consulted the registry at the custom-house, and found 
that the respondent was owner of the tug since Angust, 1876 ; and that the 
marshal, on receiving the process for service, was informed by the libellant's 
proctor that the respondent was bélieved to be the wife of Francis Pidgeon, 
and that she resided in Saugerties in 1876, but whether she now resided there 
or not he did not know ; that her husband had a place of business at Long 
Island city; that the marshal went to the husband's said place of business, 
did not find him, nor " learn anything of his whereabouts," either there or 
upon inquiry in the neighborhood ; that he thereupon went to the tug, and, 
without inquiry for the respondent, attached it at once, and was thereupon 
immediately informed by the captain that Mr. Pidgeon was at Saugerties. 

From thèse f acts it seems évident to me that no bona fide endeavor 
was made by the marshal to serve the respondent personally. Itwas 
sufficiently known to him that she was the wife of Francis Pidgeon, 
and that she resided in Saugerties in August, 1876. The registry so 
Btated, and the libellant's proctor so informed him, and no reason is 
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suggestedfor supposing her place of résidence to hâve been changed. 
She had no place of business at Long Island city or elsewhere, and 
the only place where she was likely to be found, so as to be personally 
served, was at the home of herself and husband in Saugerties. That 
is within this district. It was the marshaVs first duty to seek her 
there. He was not bound to go elsewhere, except upon some further 
definite information of her whereabouts. Having no reason to sup- 
pose her absent. from her home, he had no right to forbear. going 
there to find her, simply because it was in a portion of his district 
remote from his office, and therefore inconvénient to him to make per- 
eonal service. To admit such an excuse would be to deny the benefit 
of equal laws to ail parts of the district, and to infliot a penalty upon 
those who happen to live at a distance from the marshal's office. 

The marshal sought for the respondent's husband at Long Island 
city. Had he found him there it would not hâve aided him in making 
Personal service upon the respondent. It was possible her résidence 
might hâve been changed, and the marshal might properly enough 
hâve Bought her husband to be assured of that fact; but, not having 
found him, his duty remained of seeking her at her last known place 
of résidence, the only place she was at aU likely to be found. Had 
the marshal found the husband it would only hâve resulted in inform- 
ing him that the respondent could be served at Saugerties, and of 
this fact the marshal already had sufficient presumptive évidence. 
Had the real purpose been to find and serve the respondent, no 
reason appears why inquiry should not hâve been made of the master 
of the tug before serving the attachment, instead of immediately 
afterwards, when the respondent's résidence at Saugerties was again 
indicated. The fact, moreover, that the libellant's proctor had, 
before filing the libel, sought for the respondent's husband at Long 
Island city, and been informed of his continued absence from his 
place of business there, leads to the inference that the marshal's 
renewed inquiry for the husband or for the respondent at Long 
Island city instead of at Saugerties, together with the absence of in- 
quiry at the tug before attaching her, could scarcely hâve been for 
the purpose or with the expectation of finding or serving her, but 
rather as a pro forma preliminary to an intended attachment of the 
tug without any serious endeavor to serve the respondent. 

The case seems to be entirely within the principle of the décision 
of Judge Choate in the case of the International Ceiling Co. v. Dill, 
(unreported; to appear in 10 Ben.,) where it was held that, in the 
absence of any previous endeavor to make personal service upon the 
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reEpondent, the attachment must be set aside. The retum in the 
présent case, it is true, allèges "diligent search and inquiry," which 
was not alleged in the former case. But the facts in this case, as 
in that, are substantially undisputed upon the affidavits submitted. 
In the former case there was no attempt at ail to serve the resporid- 
ent. In the présent case the only attempt was by inquiries for the 
respondent's husband at his place of business, a hundred miles from 
her home, and a place where there was no reason to suppose she 
could be found or had ever been; while she was not sought at her 
home in Saugerties, of which the marshal was sufficiently informed, 
which there was no reason to suppose she had left, and where she 
might eaaily hâve been served. This is not entitled to be oonsidered 
any attempt at personal service. When the respondent is a married 
woman, having no place of business or of customary resort other than 
her home, which there is no reason to suppose she has left, an omis- 
sion to seek her there, or at her usual or last-known place of rési- 
dence, must be held a failure of any proper endeavor to make per- 
sonal service. When the affidavits présent any important disputed 
question of faot relative to the marshal's endeavor to make service, 
the persons aggrieved must be remitted to their remedy by action 
against him for a false return, (The International, etc., v. Dill, supra; 
Harriman v. Rockaivay, etc., 5 Fed. Eep. 461;) but where it is clear 
from the undisputed facts that the proeess, through the want of any 
proper effort to make personal service, has been in effect used in an 
unauthorized manner, such misuse should be correeted on motion 
without involving the parties and the officer in the expense or delay 
of an action for false return. 

For thèse reasons the attachment should, in this case, be set aside. 
As the marshal's return does not import any seizure of the tug (Bren- 
nan v. The A. P. Don, 4 Fed. Eep. 459) no costa seem to hâve been 
incurred. 
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The Plymouth Eock. 
(Dittriel Court, 8. £>. New Torh. 1881.) 

1 BALVAGB— PAS8BNGEK BtBAMEU. 

Towage rendered to a vessel that is disatled, and in a situation to occasion 
reasonable appréhension of danger, is salvage, service. Henoe, where the Ply- 
mouth Rock, a passenger steamer of light draught and excessive " free board " 
exposure to the wind, in grade belonging to the class oî river and sound 
steamers, and rated as A 2)^, became completely helpless as to motive power 
by the breaking of her steam-pipe within a short distance of the New Jersey 
coast, in a north-east gale and a heavy sea, and v^ith only two-thirds of the 
usual equipment in anchors and chains of full sea-going vessela, held, that the 
service performed intoviring her into the port of New York is a salvage service. 

2. SaME— COMPBNSATIOK. 

In the language of the court, the most important considérations in fixing 
suoh awards are the value of the property rescued, the number of lives imper- 
illed, the degree and imminence of the danger, the proximity of other means of 
succor, the hazard, labor, and skill of the salvors, the duration and difflculty of 
the service rendered, the value of the vessél employed, and her danger in ren- 
dering it, and the incidental risks or responsibilities incurred by the latter or 
her owners, if any, through any déviation from her voyage in rendering the 
service. 

In this case $2,000 was adjudged to be a just award, ia vie w ox ali the circum- 
stances. 

In Admiralty. 

Butler, Stillman é Huhhard, for libellants. 

Sidney Chubb and Wm. W. Goodrich, for claimant. 

Bkown, D. J. The libel in this case is filed by the owner, together 
with the master and crew, of the steam-tug Germania, consisting of 
seven perspns, to recover the sum of $10,000 for salvage services 
rendered to the Plymouth Epck, August 17, 1881. The answer 
admits that towage teervice was rendered, and tenders $300, which it 
allèges is a reasonable compensation therefor, and dénies that the 
libellants are entitled to any compensation as salvage. 

Tlie Plymouth Eock is a side-wheel passenger steamer, originally constructed 
for navigation upon Long Island sound. Her length is 325 feet, beam 28 teet, 
tonnage 1,812 tons, — half above and half below, — ^her main deck depth of hold 
12 feet, and draught loaded about 9 feet; lier boilers are set upon guards, on 
a Une with the main deck; above this is the promenade deck, and a hurricane 
deck above. Some years ago she was withdrawn from the souud, and used 
as an excursion steamer. In grade she belongs to the flfth class of steamers, 
— i. e., river and sound steamers, — and in that class ranks as A2|, "very low 
as a Sound steamer;" net being fitted, either in structure or equipment, for 
gênerai océan navigation, nor for the coasting service. Slie lias been consid- 
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ered suitable, however, for short excursions on the océan, except in rough 
and tempestuous weather. Slie liad no sails. The area of her upper works 
presented to the wind, technically called her " free-board," was eissentially 
large as a sea-going vessel for her draught and tonnage, and her anchors were 
one of 1,699 pounds, (without the stock,) and the other of 1,994 pounds, pro- 
vided with 60 and 75 f athoms of chain. The rule for sea-going vessels, of the 
same tonnage, would require one anchor of 2,800 pounds, and one of 3,200 
pounds. 

During the summers of 1880 and 1881 she was employed in making daily 
trips from New York to Long Branch, going outside of Sandy Hook and 
thence along the New Jersey coast about 13 miles, and landing her passen- 
gers at the iron pier built out from the beach some 900 feet. She has carried 
as many as 3,000 passengers, and sometimes, from the roughness of the sea, 
she has been obliged to return without landing. On the seventeenth of 
Aug'ist, 1881, she left her dock at Twenty-third street upon one of her usual 
trips at a little af ter 9 o'clock in the morning, with about 500 to 600 passen- 
gers on board, besides some 75 others, — ^musicians, servants, seamen, etc. On 
passing the Narrows the weather and sea were found to be rough, and the 
wind was blowing a moderato gale from the north-east and the tide flood. 
She proceeded, however, upon her course, and when about a mile beyond the 
«nd of the Hook, at about half past 11 a. m., the steam-pipe was suddenly 
broken, letting ail thesteam from lier boilers escape, and she thereby became 
«ompletely disabled and helpless in her motive power. The steam passed 
mostly out midships, through the opening for the piston and walking-beam ; 
but a considérable amount penetrated the main deck and into the saloon 
above, ereating for a time a panic among the passengers and musicians. I 
do not ând from the évidence that the offlcers or crew shared in the gênerai 
confusion or alarm, or failed in their appropriate duties. 

The évidence is very conflicting in regard to the distance of the Plymouth 
Rock from the beach at the time of the accident. I shall adopt the position 
assigned her upon the ehart by Capt Ladd, the pilot in charge, which in- 
dicates about three-eighths of a mile, or about 2,000 feet from the shore. 
This position was near her usual track, in the deep water of the False 
Hook channel, where her progress would be easiest. In the rough weather of 
that day it is altogether improbable that she would go much further eastward, 
so as to be notonly out of her usual course but in the shallow waters overthe 
False Hook, where she would labor more and her progress be less easy. At 
10 o'clock that morning the wind had been blowing a moderate gale of 32 
miles per hour from the north-east directly on shore, according to the record 
kept at Sandy Hook ; at 11 : 15 it blew 22 miles, and at 3 p. M. it was but 13 
miles per hour. Just before the accident, one schooner was observed going 
to sea without reef in her sails, but in gênerai most other vessels — pilot-boats. 
and others — had hauled under the Hook for shelter. The steamer Plymouth 
Bock met some of them comlng in, — the tug J. B. Schuyler, the Blackbird 
with a fishing party, — a pilot-boat, under double-reefed sails, going inside, 
under the lee of the Ilook. The sea was recorded as " heavy," the testimony 
fully sustaining the record; and the tide was a Strong liood, setting partly 
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on shore. In a few moments after the accident, as soon as her headway was 
lo^t, the Plymouth Bock settled into the trough of the sea, broadside to the 
wind, and in that position, with the great area of her upper works. and the 
conséquent great expanse to the force of the wind, it is manifest, under the 
combined effeçt of a strbng wind and tide and a heavy sea, she must hâve 
speedily gone ashore; andthis, as soOn as theescaping steam had disappeared, 
was the ifear of her passengors. Her sole dependence was upon her auchors. 

At the time of thé accident the Germania, a staunch and powerful sea-going 
steam-tug, 100 feet in length, with engines of 125 horse-power, was eruising 
at sea in Bearch of vessels needing assistance, apd was then from one to two 
miles to the south-east of the Plymouth Eock. Those on board of her saw 
the escaping steam and aiso observed Whàt àppéared to be blasls of her whis- 
Ues, then too far to windward to hear them. ïhese were interpreted as signais 
bf distress, and the libel charges that suehi signais \v€re given. The answer, 
however, dénies this, and. the proof estatjlished that no such blasts of the 
whistle, nor any other signais of distress as of desired aid, were given from 
the Plymouth Eock. Her engineer, driven from the engine-room, had ordered 
ap assistant to go upon the hurricane deck and open the two safety-valves to 
fàcilitàte the escapeof steam. ïhis was doue, and the dense jets of steam 
from the safety-valves, lastihg for a few moments, are what those on board of 
the Grermania misunderstood as signais for help. ïhe Blackbird, which at 
the time was just going in round Sandy Ilook and saw the escaping steam, 
did not surmise that the Plymouth Bock was in trouble and proceeded on her 
way. The Germania, immediately upon thèse supposed signais, went to the 
assistance of the Plymouth Bock, and reached her in about 10 minutes after 
the accident. The captain of thë latter, seeing the Germania approaching, 
cbnntermanded the orders whiéh thé pilot had previously given, to cast the 
port or smaller anchôr, which had àlready been unlashed by the flrst offlcer, 
and was previously shackled to the chaln, with some 15 fathoms overhaïUed. 

The Germania was up athwart the bows of the Plymouth Bock. The pilot of 
the latter asked to be towed in, and inquired the priée. The captain of the 
Germania answered that it was no time to make any bargain; that they 
would take hold and leave it to be settled how much it was worth. From 
each vessel a line was then hove to the other, having a hawser attached; that 
from the Germania missed. The line from the Plymouth Eock, with her 
hawser of 50 fathoms' length attached, was drawn upon the Germania, and 
the hawser made fast, and the head of the Plymouth Bock was then pulled 
round to windward. This occùpied from 10 to 15 minutes from the time the 
Germania came along-side. An additionàl hawser of the Germania was 
shortly after attached, and the Plymouth Bock was then towed to her 
dock at Twenty-third street, XewTork, without further ditficulty then', at 
about 4 o'clock p. m. After passing the Hook, the City of Bichmond got a 
hawser aheiid the Pjymontli Bock with considérable trouble and delay, owing 
to thè roughness of the sea, and assisted in the subséquent towage. This 
assistance was not entitled to and does not diminish the claimsbf the Germania 
for her services. No damage after the accident was done to either vessel, and 
no persou on board of either vessel sustained any loss or injury. 
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Upon thèse facts I am of opinion that the Germania is clearly enti- 
tled to charge compensation, according to both early and late décis- 
ions. TheRaikes, 1 Hagg. 246; The Charlotte, S W. Eob. 68, 71 ; The 
Saragossa, 1 Ben. 551 ; The Leipsic, 6 Fed. Eep. 108, 113 ; Brooks v. 
The Adirondack, 2 Fed. Eep. 887, 872; Atlas Steam-ship Co. v. The 
Colon, 4 Fed. Eep. 469; MeConnochie v. Kerr, 9 Fed. Eep. 50. 
If not salvage it is "mère towage." In the définition of tow- 
age given by Dr. Lushington in the case of The Princess Alice, 3 W. 
Eob. 138, 80 often cited, he says : "Without attempting any définition 
■which may be universally applied, a towage service may be described 
as the employment of one vessel to expedite the voyage of another 
when nothing more is required than the accelerating her progress;" 
and in the case of The Reward, 1 "W". Eob. 174, he says mère towage 
service is confined to vessels that hâve received no injury or damage; 
where the vessel receiving the service is in the same condition she 
would ordinarily be in without' ha ving ineurred any damage or acci- 
dent. Thèse rules hâve been adopted and applied by this court in 
the case of The Saragossa, 1 Ben. 551, and in many other cases. 

In the case of Hennessy v. The Versailles, 1 Curtis, 356, the court, 
Ctirtis, J., says: 

" I do not think there is such a thing as towage service known as such to 
the marine law, as eontradistinguished from a salvage service. Towage, like 
pumping or steering, making sail, or any other ship work, may occur in the 
ordinary course of navigation, or may be a means of salvage; and whether 
it is to be paid for according to a quantum mei-uit, or at an agreed priée, or 
by wages, or by a salvage compensation, must dépend upon the eircumstances 
under which it is performcd. In this case the Versailles being in distress, 
aud in a condition to hâve a salvage service rendered to her, and having been 
relie ved by towage, that towage was in its nature and eircumstances a sal- 
vage service." 

Now, it is not necessarj' to constitute a salvage service that the 
danger be immédiate or absolute ; it is sufficient that at the time the 
assistance is rendered the ship has encountered any danger or mis- 
fortune which might possibly expose her to destruction if the service 
were not rendered. The Charlotte, 3 W. Eob. 68-71 ; The Saragossa, 
1 Ben. 551. A situation of actual appréhension, though not of ac- 
tual danger, is sufficient. The Raikes, 1 Hagg. 247; The Sloop Joseph 
C. Grïggs, 1 Ben. 81 ; The Bella Constance, 33 Law J. (N. S.) 191. 
When towage, therefore, is rendered to a disabled vessel, not with a 
view merely to expedite her passage from one place of safety to an- 
other, but with the obvious purpose of relief from some eircumstances 
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of danger, either présent or reasonably to be apprehended, compen- 
sation upon salvage principles is to be allowed. Even cases of cor- 
poration salvors, cited by the claimant's counsel, at one time held not 
to be within this rule, (The Stratton Audley, 3 Ben. 241.; Tlie J. F. 
Farlan, Id. 207,) are no longer an exception. The Camanche, 8 
Wall. 448 ; The Birdie, 7 Blatchf. 238. The degree of danger is of no 
importance as regards the application of the principle itself, (The 
Westminster, 1 W. Eob. 232,) although it is of the utmost importance 
in fixing the amonnt of compensation under it. 

To say that the Plymouth Bock, upon becoming completely dis- , 
abled by the loss of her steam-power within a quarter of a mile of 
the shore, as I hold she was when the Germania reached her, with 
her light draught and excessive "free-board" exposure to the wind, in a 
north-east gale and a heavy sea, on the New Jersey coast, and with only 
two-thirds of the ordinary equipment in anchors and chains of fuU 
sea-going vessels, was in a situation to afford a reasonable appréhen- 
sion of danger, would, I think, be stating the case very mildly, and 
it is too obvions to require f urther comment. I find much more dif- 
ficulty in determining the proper amount of salvage compensation 
to be awarded. The most important considérations in fixing suoh 
awards are the value of the property rescued, the number of lives 
imperilled, the degree and imminence of the danger, the proximity of 
other means of succor, the hazard, labor and skill of the salvors, the 
duration and difficulty of the service rendered, the value of the vessel 
employed, and her danger in rendering it, and the incidental risks 
or responsibilities incurredbythe latter or her owners, if any, through 
any déviation from her own voyage in rendering the service, as usually 
happens in salvage cases at a distance from port. 

The value of the Plymouth Eock is not shown by any compétent 
proof to bave been greater than the sum of $60,000 admitted by the 
owner. The fact that she was put for the whole issue of the capital 
stock of $100,000 in the formation of the Plymouth Eock Company, 
from which company the claimant bought her, though évidence of 
value, possibly, as against that company, cannot be binding upon the 
claimant hère. The value of the Germania was about $21,600. She 
was employed upon this service about five hours, which, considerihg her 
previous going out to sea, is équivalent to one day's service. She 
was doubtless subjeoted to some increase of péril, in case of accident 
or unskilful handling, in approaching the Plymouth Bock upon a lee 
T.9,no.6— 27 
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shore in a heavy wind and sea; but, aside from this, she incurred no 
additional burdens or responsibilities. She was prosecuting on 
her own part the business for which she was in part designed, and 
was in the ordinary pursuit of her employaient, and she suffered no 
loss or injury in rendering the service; and neither the difficulty nor 
the Personal labors or hazard of the salvors themselves greatly, if at 
ail, exceeded those in cases of ordinary towage in rough weather ; 
and other tugs were either near at hand or within a few hours' call. 
Many of the important circumstances, therefore, which often go to 
increase the amount of salvage compensation are either -wholly want- 
" ing in this case or exist in only a comparatively small degree. 

On the other ha,nd, the large number of passengers whose lires 
were involved in thesafety of the vesael is in this case an important 
considération, although by thç gênerai maritime law, aside from stat- 
ùte, the saving of human lif e, disassooiated from the saving of property, 
is not a subject of salvage compensation, but left tO the bounty of 
individuals; yet when connected with the rescue of property it is 
uniformly held to enhance the- meritorious character of the service 
and the conséquent rémunération. The Aid, 1 Hagg. 84; The Queen 
Mab, 3 Hagg. 242; 2'he Emhlem, Davis, Eep. 61; The Fusileer, 3 
Moore, P. 0. 51; Marvin on Salvage, § 121. Life salvage is now 
expressly provided for by the British Merchants' Shipping Act of 
1854, §§ 458, 459; but we bave no similar statute in this coun- 
try. The weight to be given, however, to this considération, as in 
considering the risk to the vessel herself, depended largely upon 
the degree and imminence of the danger, the probability of disaa- 
ter if unrelieved, and the opportunities for other means of rescue. 
That the situation of the Plymouth Eock, when disabled by this 
accident, was in gênerai one in which danger was reasonably and 
justly to be apprehended, is sufficiently manifest. But in attempting 
to go beyond that and to détermine the précise degree of her danger ; 
whether she would hâve gone ashore if unrelieved; whether her an- 
chors and chains were insufficient and would bave dragged, or how 
much or how rapidly; or whether, in the wind and sea then raging, 
her structure was such as to ensure her riding at anchor safely with- 
out further accident or injury, — much is left to conjecture and un- 
certainty amid the contradictory opinions of the witnesses. It was 
not, however, denied that she was not built for a sea-going steamer, 
nor that her rank for, a sound steamer was very low. If, therefore, 
the conditions of wind and sea were of any great degree of violence 
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the presumptions wére ail against her upon so dangerous a coast. 
Upon this point aiso the witnesses greatly differed. Several •wit- 
nesses on the part of the libellants, aeoustomed to going outside in 
ail weathers, testified that the sea was about as "nasty" as they were 
ever out in. A pilot, who had corne past the Long Branch pier that 
morning, said the waves were dashing over the end of it, and that the 
Plymouth Eockcould nothave landed her passengers ; while the cap- 
tain and others on the Plymouth Eock testified that they had been 
down to the pier and landed passengers in rougher weather, Most 
vessels were, it is true, returning inside for shelter; but a schooner 
was seen going out without reef in either foresail or mainsail. In 
the record kept at Sandy Hook the sea was set down as "heavy;" the 
wind was north-east; 32 miles per hour at 10 a. m., 22 at 11.15, and 
13- miles per hour at 3 p. m. While the sea, therefore, was bad, the 
wind was abating, and the conditions in thèse respects were far from 
being the worst which sea-going vessels are called upon to encounter. 
Much testimony was given conceming the sufficiency of the chains 
and anchors. The weight of the two anchors were at length fixed at 
1,699 and 1,994 pounds. The tonnage of the Plymouth Eock would 
require for sea-going vessels 2,800 and 3,200 pounds, according to 
the testimony of Mr. Hazard, an acknowledged and compétent ex- 
pert. He testified that each anchor should hâve 90 fathoms of chain. 
The Plymouth Eoek had 60 and 75 fathoms. While her equipment in 
thèse respects was one-third less than required for sea-going vessels, 
her "free-board" exposure to the wind was greatly in excess of 
sea-going vessels of the same tonnage ; and her draught or hold upon 
the water much less, which would expose her to speôial péril in 
a high wind and sea; and on thèse grounds many of the libel- 
lants' witnesses expressed the opinion that she would hâve drifted 
ashore witli both anchors out, while the claimant's witnesses thought 
she would hold with one anchor alone, with 25 or 30 fathoms 
of chain. The bottom was sandy, affording, though not the best, 
yet fair anchorage. Neither the sufficiency of her anchors nor her 
behavior at anchor, under any conditions analogous to the présent, 
appear ever to hâve been actually put to the test. Capt. Curtis had 
been in charge of her from time to time for nearly 20 years, and 
had she ever been in the like situation before and behaved creditably, 
it would doubtless hâve appeared on the trial. The instances cited 
of her anchoring off Cape May in a rough sea but nearly calm wind 
are not pertinent. From tiie absence of proof of the Plymouth Eock 
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or any similar boat being in any analogous situation in the open 
sea, it may, perhaps, be inferred that vessels of this class hâve been 
unusually carefully kept out of the reach of such casualties. The 
nearest analogy to the situation of the Plymouth Eoek proved at the 
trial was the case of the Narragansett, a steamer of about the same 
tonnage and value and free-board exposure, but whose boilers were 
in her hold, which anchored in the sound in a enow storm near the 
shore opposite the Connectiout river, in a similiir wind, but I judge 
a mueh less heavy sea, in 14 feet of water, with one anchor of 2,080 
pounds and 45 fathoms of ohain. 

While the testimony on thèse points does not lead to any certain 
resuit, the explanation of the accident itself, as given by the engineer 
of the Plymouth Eoek, illustrâtes conclusively her unfitness in struc- 
ture for the situation she was in. In his opinion the accident was 
caused by the sea rolling under her as she listed to starboard, 
and lifting her guards and the boiler resting upon them, and thus 
causing the fracture of the rigid steam-pipe Connecting the boiler with 
the engine. Still further lifting of her guard might cause her to fill and 
sink. This was the danger Mr. Haswell had already pointed out. 
The claimant's witnesses had put her guard amidships at nine feet 
above water; but, as her hold was but twelve feet deep, this would 
leave but three feet of her hold below water, while her draught was nine 
feet. On the argument it was conceded, therefore, that the height 
of the guard had been given incorrectly. It should probably be 
reduced one-half. Mr. Haswell considered that her "situation," 
assuming that the sea was sufQcient for her to take water under her 
guard, was perilous, if obliged to remain there for some time, not for a 
few minutes or half an hour, and he considered her anchors and chains 
insuffieient. 

I am satisfied that the witnesses from the Germania hâte greatly 
exaggerated the nearness of the Plymouth Eoek to the shore. Several 
of them stated that she was not more than twice her length from the 
breakers when they reached her, and within one lengA when they 
got her headed off. The shore is there rather bold, and the break- 
ers, according to Capt. Curtis, are only some 50 feet from the beach. 
But if, as appears from their testimony, the Plymouth Eoek drifted 
but once her length during the 10 or 15 minutes which the Germania 
occupied in getting hold and heading her off, she would hâve drifted 
no more during the same time préviens, which, according to the tes- 
timony, it took for the Germania to reach her after the accident. 
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And as she was at that time, as I hâve found above, al)out 2,000 feet 
from the beach, she must hâve been more than a quarter of a mile 
from the beach when the Germania reached her. 

It is equally clear, I think, that the master and officers of the Ply- 
mouth Eock had no appréhension of any immédiate danger. There 
is no évidence of any want of coolness, or of any confusion or alarm 
on their part. No whistles were sounded, no signais for relief ex- 
hibited, as wbuld hâve been donc had any immédiate disaster been 
feared. The port anchor was unlashed and ready, with 15 fathoms 
of chain overhauled, to be cast at once. The starboard anchor, with 25 
fathoms of chain overhauled, could hâve been also cast in some 16 
or 20 minutes, and from 60 to 75 fathoms of chain to each could 
bave been let go if required. The pilot's order to throw the port 
anchor was countermanded by the captain because he saw the Ger- 
mania approaching. This is no évidence of the officers' distrust of 
the anchor, or of their fear of the vessel's inability tO ride at anchor 
for a considérable period without further accident, — long enough, at 
least, to procure help from other vessels, some of which were near at 
hand, while others, if needed, could hâve been procured from New 
York within a few hours. The sea was doubtless as heavy as it had 
been, but the force of the wind had already greatly abated, and contin- 
ued to decrease rapidly, until at 3 p. m. it was but a moderate breeze. 
Considering this great decrease in the strength of the wind it is most 
piobable that the Plymouth Eock, had no further accident occurred 
to her, might hâve maintained her anchorage without going ashore 
for a considérable time, — long enough to obtain any other help she 
might hâve desired. 

In my judgment, therefore, the Germania cannot, upoû the évi- 
dence, maintain her claim to the high merit of having saved the 
Plymouth Eock and her many valuable lives from disaster, which, if 
justified by the proofs, would hâve entitled her to large compensa- 
tion. But the circumstances at the time of the accident were none the 
less such as to justify great appréhension. That the gale would con- 
tinue to abate could not then be known; had it increased, the situa- 
tion of the Plymouth Eock might hâve become critical. The business 
of the Plymouth Eock was with passengers exclusively. Her first 
duty, when disabled and in péril, was to provide for their deliverance 
as speedily as possible, not only from actual danger, but also from 
the terror and sufïering of long exposure to the appréhension of ship- 
•wreck. To the enterprise of the Germania, cruising in tempestuous 
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•weather to aid tliose -who miglit be in distress, wliile otiier vesseis 
were seeking shelter, it is due that almost instant relief was provided 
for the Plymouth Eock and her terror-stricken passengers. 

It has often been held that the interest of commerce and human- 
ity require that the maintenance of large and powerful steamers, to 
assist in saving property in péril at sea, ought to be encouraged by 
libéral compensation when their services are needed. In few cases 
are thèse services more needed or more timely than when excursion 
steamers, not adapted for services at sea, are sent loaded with pas- 
sengers eut upon the open océan, and are there caught, through acci- 
dent, in those very circumstances of péril whioh they hâve neitber the 
build nor the equipment (with the ordinary guaranties of safety which 
sea-going vesseis are required to possess) to meet. The service of the 
Germania is, therefore, a meritorious one, and deserves substantial 
reward, but not one ont of proportion to the actual emergencies of 
the situation ; and the fact that it was performed with celerity adds 
to, rather than diminishes, the merit of her claim. The Constance, 
33 Law J. (N. S.) 191. 

In cases like the présent, however, where no signais for relief bave 
been given, and where the urgency for immédiate assistance is not 
shown to be certain, and evidently was not belle ved to be great by an 
experienced and compétent master in command, no such large com- 
pensation ought to be made as shall operate to deter masters from 
promptly availing themselves of offered assistance, or lead them to 
prolong riska to life or property rather than incur large salvage 
awards. Ehrman v. Swiftsure, 4 Ped. Eep. 463. 

In viewof ail the circumstances, I think $2,000 will be a just award, 
— two-thirds to go to the owner of the Germania ; of the remain- 
der, |100 to be paid to the captain, and the rest apportioned among 
the captain and crew according to their wages. Let a decree be en- 
tered accordingly, with costs to the libellants. 
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Ye Seng Co. V. CoEBiTT & Macleat. 

(District Court, D. Or egon- September 6, 1881.) 

1. Agent, Whbît LiABi^ on a Conthact. . 

A person who Signs a contract as agent •without discloaing the name of hU 
principal is liable thereon as principal. 

2. Agenct. 

A person authorized to act for the charterers of a vessel, as agent to procure 
a cargo m a foreign port, is not tliereby authorized to modify or caiicel the 
charter-party of his principal. 

3. iMPossiBiurr— When no Excuse for Non-Pjsrfokmancb of a Conthact. 

The ownera of a vessel chartered her to'carry passengers from Hong Kong 
to Portland, and stipulated in the charter-party thafr sho was " tight, staunch, 
and strong, ajid in every way provided for said voyage ; " but upon her arrivai 
at Hong Kong she was found by the surveyor of the port to be "not fit to 
carry passengers," and refused permission to do sb by the local authorities. 
; Héd, that the ôwners were not thereby exçused from their contract, which was 
absolute and without condition, to carry passengers out of Hong Kong ; and 
that, even in the absence of the stipulation in the charter-party as to the char- 
acter and condition of the vessel, the law would imply from the undertaking 
I of the owner that she wàs in ail respects. " fit " to carry passengers out of said 
port. 

4. Damages. 

The charterers procured 200 passengers to ship on said vessel out of Kong 
Kong at rates that would hâve netted them $14 apiece, or $2,800 in the aggre- 
gate, which gains tbey were prevented from making by the failuro of the ôwn- 
ers to perform their contract. Ileld, that the prévention of thèse gains was a 
damage to the charterers which naturally arose from the breach of the con- 
tract, and must alëo hâve been in the contemplation of the parties thereto, and 
therefore they are entitled to recover them in a suit for such breach. 

5. MoNBT Paid into CotrET. 

Money paid into court by a défendant is an absolute admission that so much 
is due upon the claim of the plaintifE and is so far a payment thereof, and the 
better opinion seems to be that the plaintiff may receive said deposit pending 
the litigation ; and, in any event, he may proseoute his action for the remaln- 
der of his claim, subject to the risk of paylng costs if he recover no more than 
the tender. 

Iii Admiralty. 

William, H. Effinger, for libellants. 

Benton Killin, for défendants. 

Dbady, D. J. The libellants, Ye Seng Company, eomposed oï 
Bundry Chinese merchants of this city, bring this suit to recover 
$5,957.80 from the défendants, as damages, with intereèt, for the 
non-performance by them of a charter-party executed in this city on 
August 20, 1879, for the American bark Garibaldi. By the agree- 
ment "Messrs. Corbitt & Macleay, agent for owner s pf the American 
bark Garibaldi, of Portland, ,Oregon," of 670 tons burden, chartered 
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her "between-decks" to the libellants for a voyage from Hong Kong, 
China, to Portland, to carry "passengers and (or) freight" in number aa 
permitted by the laws of the United States, upon the terms and con- 
ditions following: "The said vessel shall be tight, staunch, and 
strong, and in every way fitted and provided for said voyage;" the 
libellants to provide at Hong Kong the "passengers and freight as 
aforesaid, and furnish bunks, cook-houses, water-closets, and hatch- 
houses, and everything necessary to the carrying of passengers, " and 
to pay the défendants "for the use of said vessel" during said voyage 
$2,900, — one-half before the vessel left Hong Kong, and the remain- 
der upon her arrivai at Portland; but, "if no cargo and ail passengers, 
full amount payable in Hong Kong." 

The "lay days for loading at Hong Kong" were to be from March 
1 to April 1, 1880, and any détention caused by either party was to 
be compensated for by the payment to the other of demurrage at the 
rate of $50 per day. The charter-party contained the following stip- 
ulation: "To the true and faithful performance of ail and every 
part of the foregoing agreement, we, the said parties, do hereby bind 
ourselves, our heirs, executors, administrators, and assigns, each to the 
other, in the pénal sum of amount of charter;" that is, $2,900. It 
was also stipulated that "security" should "be given for the perform- 
ance of this agreement in the sum of $500," previous to the sailing of 
the vessel on her voyage to China. No attention seems to bave been 
paid to this provision, except by the libellants, who, on February 26, 
1880, advanced the défendants $600 earnest-money on the voyage 
from Hong Kong to Portland, erroneously stated in the answer to 
hâve been paid before the bark left Portland for the former place. The 
agreement is signed by the libellant, Ye Seng Company, and the 
various mercantile firms that compose the adventure, and by "Corbitt 
& Macleay, agents for owners." 

In October, 1879, the Garibaldi left Portland for Hong Kong, 
Avhere she arrived about the end of that year. Hop Kee, a Chinese 
merchant at Hong Kong, was the agent of the libellants to deliver 
the cargo of freight and passengers, for which he was to receive a 
commission of 5 per centum. When the vessel arrived at Hong 
Kong shipping was scarce and coastwise freights were high. Soon 
after her arrivai in port, and before January 31, 1880, the master, 
Thomas J. Porbes, informed Hop Kee that he would not be allowed 
to carry passengers out of that port on the Garibaldi; and on Jan- 
uary 31st she was surveyed by R. McMurdo, the "surveyor for the 
government and local offices," who made and furnishod the master a 
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certificate, over his signature and seal of office, containing a descrip- 
tion of the vessel and the following statement under the head of 
"General remarks upon the vesseland cbaracter of the risk :" "Vessel 
docked and metaled at date under inspection of the undersigned ; now 
tight and in order, but not a fit vessel to carry passengers." Thèse 
facts were at once communicated to the défendants by cable and mail, 
and they instruoted the master to do the best he could -vrith her, and 
she went into the coasting trade, where she remained until she was 
disposed of in the following July. 

On February 13, 1880, Nathaniel IngersoU, who procured the char- 
ter for the libellants, wrote Forbes from Portland, enclosing d copy 
of the charter-party for the use of Hop Kee, and telling him that Ye 
Seng Company wished to be advised by mail when he was ready to 
sail for Portland. 

On March 4, 1880, at the instance of Forbes, Hop Kee wrote 
across the face of the copy of the charter forwarded to him by Inger- 
soU, "This charter-party is cancelled in conséquence of the émigra- 
tion office of Hong Kong refusing to permit the Garibaldi to carry 
passengers," and signed the same "Hop Kee, agent for charterers;" 
and on the same date Forbes addressed a note to "Messrs. Hop Kee 
& Go., agents for charterers of Garibaldi, " as follows : 

"In conséquence of the émigration ofiace of Hong Kong refusing to permit 
my ship to carry passengers, I hereby certify tliat you hâve cancelled tlie 
charter-party, dated Portland, Oregon, twentieth August, 1879." 

[Signed] "T. J. Forbes, Captain Garibaldi." 

The libellant conteste the right of Hop Kee to cancel the agree- 
ment, and the counsel for the défendants admits that the évidence 
does not prove it. His agency appears to bave been confined to the 
fulfilment of the charter at Hong Kong, without any authority to 
modify or cancel it. Nor will the law iniply the greater authority 
from the less — the power to abrogate from the power to fulfil or 
carry out. Maclachlau, L. of M. S. 360 ; Rich v. Panott, 1 Spr. 
358. Nor is it clear that Hop Kee aetually undertook to release the 
défendants from their obligation under the agreement, but only for- 
mally to admit the fact that as it had become impossible, as he un- 
derstood it, for the défendants to perform their part of the contracta 
it was, in his judgment, practically at an end. 

The answerof the défendants allèges that the Garibaldi, on August 
20, 1879, was owned by the Océan Ship Company, a corporation 
formed under the laws of Oregon, and that the défendants made said 
charter-party as the agents of said company and not otherwise, and 
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therefore they are not liàtle thereon; and on the trial it -was admit- 
ted that guch was the fact, and also that the stock of such corpora- 
tion was substantially owned by the défendants Kenneth and Donald 
Macleay. But it also appears from the évidence that while défend- 
ants signed the charter-party as agents, they did not disclose the name 
of their principal, nor was it ever known to the libellant until after 
the commencement of this suit. Under thèse oircumstances the 
liability of the défendants is tindoubted, Although agents in facti 
they hâve so dealt with the libellant as to render themselves liable as 
prineipals. 

The rule of law upon the subject is clcar and jusL Story, in lis 
Agency, §§ 266-7, says: 

"A person contracting as agent *i]l be personally responsible when, at the 
time of making the contract, he does not disclose the fiioÈ'of his agency. 
* * * The same principle will apply to contracta iiaade by agents, when 
they are known to be agents and acting in that character, but the name of 
their principal is not disclosed; for until such disclosure it is impossible to 
suppose that the other contracting party is willing to enter into a contract 
exonerating the agent and tnisting to an unknown principal, who may be 
insolvent, or incapable of binding himself ." 

To the same effect is the rule laid down in 2 Kent, 630; alid it 
was expressly affirmed in Winsor v. Griggs, 5 Cush. 210. 

In Maclachlau, L.,Qf M. S. 355, it is laid down that one who 

exécutes a charter-party "in his own name, although he is agent for 

another, and ûotwithstanding he adds this, beingmerely a description 

of himself, whether in the body of the contract or after his signature, 

may sue or be sued thereon." But it was suggested by counsel on 

the argument that as the G-aribaldi appears to haye been an American 

vessel belonging to this port, an examinatibn of the record ôf her 

enrolment in the custom-house would bave shown the fact of her 

ownership, and that the libellant must be conclusirely pïosumed to 

bave known what he might bave thus learnôd. No authority is oited 

in support of this proposition, and I can hardly think it was seriously 

tnade. In any event it is radicaUy wrorig, because it assumes that 

it was the duty of the libellant to ascertain who, if any one, was the 

iefendant's principal. On the contrary, it was the duty of the 

lefendants, if they did not want to be held personally liable on the 

îontract, to disclose the name of their principal. However', in tiiis 

jase the application of the rule is not a serions matter, because 

.he défendants— -the Macleays and the Océan ^ Ship Company— are 

lubstantially one and the same person; they own their principal 

u... are practically responsible for ifcs debts and liabilities. 
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The libellants allège that they suffered damage by reason of the 
ïion-performance of the agreement by the défendant in this : That 
iheir agent Hop Kee had purchased, and was ready to deliver on said 
vessel before March 1, 1880, 2,440 mats of rice of 46^ pounds each, 
and 200 boxes of nut oil of 72 pounds each, and that they had dis- 
posed of the same, to arrive at this port per the Garibaidi, at a net 
gain of $881.80— $780.80 on the rice, and $101 on the oil ; and that 
before said date they had secured 265 passengers for the return trip 
of said Tessel, at the rate of $40 per head, and would hâve made 
upon the carrying of the same, after defraying ail expenses of trans- 
portation, board, etc., the net profit of $4,076; that they were com- 
pelled to expend $600 in retuming thèse passengers from Hong Kong 
to their respective homes, upon the failure or refusai of thé défend- 
ants to take them to Oregon; and that freights were then so high 
that the libellants could not procure other transportation for said 
freight and passengers and realize any profit thereon. Unfortunately, 
Hop Kee died without his déposition being taken, and what he did 
in and about the cartying out of this contract is not clearly shown. 
However, upon the évidence in the case it does not appear that he pur- 
chased any rice or oil for the libellants, as alleged, for the reason, in ail 
probability, that Forbes told him early in January, in effect, that the 
Garibaidi would not return to Portland. Neither is the évidence satis- 
factory as to the claim for $500 alleged to hâve been paid for returning 
the proposed passengers to their homes. And, on the argument, I 
understood the counsel for libellants tacitly to abandon the claim for 
damages on thèse accounts. But it does appear from the évidence 
that Moy Toy and Fune Gib, who were passengers to Hong Kong on the 
Garibaidi, procured, as agents or runners for the libellants, 200 pas- 
sengers for Portland, at $40 apiece; but as the master of the Gari- 
baidi had given Hop Kee notice that she would not make the voyage, 
he was compelled to décline to sell them tickets therefor. 

It also satisfactorily appears from the évidence that there were no 
other means available to the libellants for transporting said passen- 
gers, and that the priée of passage on the regular steamer to San 
Francisco was $60 per head. The transportation of 200 passengers 
for $2,900 — the price of the charter — would cost $14.50, and from 
the évidence it appears that it would cost ndt' to. exceed $12 apiece 
more to board and take careof them on the.voyage; so that it fol- 
lows that the libellants stood to make $2,800 net profit on the ven- 
ture, and were only prevônted from doing so by the failure of the 
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défendants to keep their contraot and make the promised voyage. 
The libellants hâve at least sustained à loss of $2,800 in gains pre- 
vented by this failure of the défendants to keep their contract, and 
in my judgment they are such damages as arise naturally from the 
breach of the contract, and must also be considère d as within the 
contemplation of the parties thereto when they made it; and are, 
tlîPrefore, recoverableiïi this suit. Hadley v. Baxendale, 9 Bxch. 341 ; 
Griffin y. Golver, 16 N. Y. 489; Ogden v. Marshall, 4 Selden, 340; 
Sedg. Dam. 79. 

The stipulation in the charter that either party shall be liable to 
the other in the pénal sum of $2,900 upon a failure to perform any 
part of the agreement, was intended, in contemplation of law, not as 
a measure of damages, but as a penalty, to be enforced only to the 
amount of the actual damages sustained by such failure. Harris v. 
MiUer;\}. S. C. 0. Dis. Or., March 8, 1880; Sedg. Dam. 399, 421, 
note 1. But this being a suit, not for the penalty, but upon the 
covenants in the contract for damages for a breach thereof, the 
amount recovered may exceed such penalty. Lowe v. Peers, 4 Burr. 
2225 : Harrison v. Wright, 13 East, 343 ; Winter v. Trimmer, 1 Black, 
395 ; Abb. on Ship. 285 ; Sedg. Dam. 423. 

In their answer the défendants allège that the parties were mutu- 
ally released from the obligation of the charter-party by reason of the 
alleged cancellation of the same by the master and Hop Kee; but it 
not appearing that the latter bad authority to make such cancella- 
tion, that defence is abandoned, and it is now insisted that the con- 
traot to furnish and receive freight and passengers on the G-aribaldi 
at Hong Kong for Portland was a contract so far to be performed in 
the former place, and, being prohibited there, it was invalid, and 
tliercfore bound neither party to it. But this proposition assumes 
•what is not proven. There is no évidence that it was unlawful to 
carry passengers out of Hong Kong on a suitable vèssel — one that 
was "staunch and strong," and reasonably safe for them to venture 
their lives upon. The défendants expressly covenanted in the charter- 
party that the Garibaldi was such a vessel, and in such condition ; 
and, if they had not, the law would imply a covenant on their part 
that the vessel was "fit" to do what they undertook to do with her — 
carry passengers out of Hong Kong. Maclachlau, L. of M. S. 406; 
The Merrimac, 2 Sawy. 693; Lyon v. Mills, 5 Bast, 428; Stanton v. 
Richardson, 9 G. P. 390 ; 1 Pars. Ship & Adm. 284. Nor was the 
duty and responsibility of the défendants in this respect affected by 
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the fact that the agent of the libellants for the negotiation of the 
charter may hâve known, or did know, the condition of the Garibaldi 
at the date ^of the charter-party, because he surveyed her a year 
before, or for any other reason. 1 Pars. Ship & Adm. 285, note 3. 
They undertook, without qualification or condition, that the vessel 
was "fit" not only to carry passengers generally, but also out of the 
port of Hong Kong, according to the laws and régulations thereof. 

The Garibaldi appears to bave been built at Stockton, California, 
in 1860, and had been engaged for some years in carrying passengers 
between Hong Kong and this port. By the survey at Hong Kong in 
January, 1880, she was found "not fit" to carry passengers, probably 
on account of weakness resulting from âge. Hop Kee ,told the Chi- 
nese runners, when they came to him to purcbase tick^ta^for the pas- 
sage out, that the Garibaldi would not take them because Forbes said 
she was too old. The certificate says she is "tight, and in good order," 
but omitsto say that she is "staunch and strong," as represented in 
the charter-party. And it may be that the master jiid not object to 
the vessel being found unfit to carry passengers to Oregon, if she was 
thereby free to engage in a more profitable trade on the coast of China, 
where, according to the testimony of Noyés, the mate, she earned 
$1,400 in a voyage of a few days. Counsel for the , défendants also 
object that the certificate of the marine surveyor is not compétent évi- 
dence of the unfitness of the Garibaldi to carry passengers. But it 
was an officiai act procured by the défendants, upon the strength of 
which the émigration office, according to the written statement of the 
master delivered to Hop Kee, refused to permit the vessel to carry 
passengers out of the port. If the certificate is true, as prima facie 
it is, tben undoubtedly the défendants failed to keep their agreement 
that "the said vessel shall be tight, staunch, strong, and in every way 
fitted and provided for said voyage;" and if it is not true, and the 
order therepn refusing to permit the Garibaldi to carry passengers 
was wrongfully made, the resuit is the same, because the défendants 
not only undertook that their vessel was in a condition to carry pas- 
sengers out of Hong Kong, but that she would do so without any 
qualification or condition, as that she should be found qualified or per- 
mitted to do so by the local authorities. 

In Paradine v. Jane, Aleyn, 26, the court said : 

" When the party, by his owa contract, créâtes a duty or charge npon him- 
self, he is bound to make it good, if he may, notwithstanding any accident by 
inévitable necessity, because he might hâve guarded against it by his con- 
tract." 
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'In The Harr'iman, Wall. jT2, tho siipreœe court say: 
■ "The principle deUiuiiile fnjni the auLliorities is that if what is agreed to 
be doue is possible and lawful, it must be doue. Difliculty or improbability 
of accomplishing the undertalting will not avail the défendant. It must be 
shown that the thing cannot by any means be effected. The answer to the 
objection of hardship in ail such cases is that it might hâve been guarded 
against by a proper stipulation;" 

And cite with approbation Blight v. Page, B. & P. 295, wliere Lord 
Kenyon held that a charterer -who agreed to load a vessel with barley 
at Liebeau, but did not, beoause the Russian government had forbid- 
den the exportation of barley, was liable for the breach of his con- 
tract, saying : 

"If a man undertake what he cannot perform, he shall answer for ifc to the 
person with whom he undertakes. I am always désirons to apply the settled 
principles of the law to the régulation of commercial dealings." 

To the same effect is the ruling in the case of West v. Steamer 
UwcZc iSam, MacAÙister, 505, and the citations of comments in Maeh- 
lachlau, L. of M, S. 543. But if this certificate and the letter from 
the master to Hop Kee of March 4th are not priîna facie évidence of 
the facts that the vessel was found unfit to carry passengers, and the 
refusai thereon of the local authority to allow her to sail with them, 
what becomes of the defence that this contract could not be per- 
formed by the défendant because it was contrary to the law of the 
place of performance^ — Hong Kong ? This certificate and letter are 
the only évidence of such illegality, and withont them there would be 
no pretence of an excuse for the non-performance of the contract on 
the part of the défendants. 

It is also alleged in the answer, and testified to by the master, that 
when he arrivéd in Hong Kong, Hop Kee told him that he had not 
eecured any freight or passengers for the Garibaldi ; and upon this it 
is claimed that the libellants were first in fault, and this was the 
controUing reason why the contract was considered at an end by the 
master and Hop Kee. But, admitting that Hop Kee had not secured 
any freight or passengers when or before the Garibaldi arrived at 
Hong Kong, it does not follow by any meanS that the libellants were 
therefore in fault in this matter. It was not agreed or expected that 
the freight or pasf engers would be engaged by the arrivai of the ves- 
sel in December or January, Indeed, the libellants had until the first 
of April to load the vessel, and as much longer as they chose, by pay- 
ing thé dèmurrage agreed upon, while the défendants were not bound 
to be in port or receive cargo before the first of Màrch. ' 
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It may be-, then, that Hop Kee, when asked by the master in ©e- 
cember or January, said he had noit.sôcured any freight or passen- 
gers, but that doea not prove that he did net intend to or would not 
before the expiration of the lay days. How côuld he be expected to 
hâve procured a cargo when, so far as appears, his instructions to-^do 
so went out on the Garibaldi. That he did not afterwards procure 
the rice and oil, and acoept the passengers that Moy Toy and F une 
Gib had engaged in the mean time, was doubtless due to the fact 
that in a few days thereafter the master told him in effect that the 
vessel would not return to Portland, 

The answer admits the liability of the défendants, as agents of the 
owners, to repay the $500 reeeived by them as earnest money ; and 
therewith they brought into court $562.33, that being the amount, 
with interest and costs of suit, to date, — December 3, 1880, — and 
"tendered the same to the libellants," who reeeived the amount from 
the clerk on December 23d. It is now contended that this sum ;5yas 
tendered in full of ail claims in this suit, and that the accoptance of 
it by the libellants is a satisfaction of the whole claim and a bar to any 
further recovery. 

À payment of money into court without a plea of a previouEi,te.nder, 
opérâtes as a tender from that date, and admits so much of tl^e cause, 
of action. But the plaintiff is not thereby precluded from pjîosecuting 
his action for the remainder of his claim, although he cannot recover 
costs if he fails to recover more than the sum tendered, an^ may be 
required to pay them. But vsrhether the plaintiff may tal^e this 
money out of court, pending the litigation, either by his own motion or 
by leave of the court, is a question. In Alexandria v. Patten, 1 
Cranch, it was said by the court, without argument, that on a plea of 
tender the plaintiff cannot take the piooey out of court a.nd proceed 
for more ; and in 2 Pars. S. & A. 486, it is said : "The practice in the 
English admiralty is, when money is paid into court as a tender, not 
to pay it out until the conclusion of the case;" cîting The Annie 
Chitds, Lush. Adm. 509. But in Murray v. Bethune, 1 Wend. 191,: 
it was held that when money is brought into court, pending an action 
for the same and more, it is a pa-yment pro tànto, and the plaintiff 
bas a right to take it out, but the défendant not. And this, in my 
judgment, is the more convenient and therefore the better rule. The 
deposit in court is an unconditional admission that such an amount 
is due, and a tender of the same and more ; it is so far a payment 
beyond the power of the party to recall. See, also, Spalding v. Van- 
dercook, 2 Wend. 431; Sleght v. Ehindander, 1 Johns. 202. 
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By reason of the failure of the défendants to perform tlieir contract, 
the libellants bave suffered damage, and are entitled to reeover at 
least the $2,800 gains which they were thereby prevented from mak- 
ing on the transportation of the 200 passengers engaged for the voy- 
age, with interest from the date the Garibaldi might bave completed 
the voyage to this port, say June 1, 1880, amounting in ail to 
$3,173.33^, witb the costs and expenses of suit. Tbere will be a 
decree accordingly. 



EsPBY, Jr., V. Blanks.* 

{Circuit Omrt, E. D. Louisiana, November 18, 1881.) 

1. CoNTKACTS— Evidence. 

Paroi évidence is inadmissible to alter the terms of a written contract. 

Ih Admiralty, 

E. N. Whittemore, for libellant. 

B. Egan, for claimants. 

Paedee, g. J. This suit is brought on a bill of lading, and dam- 
ages are claimed for the non-delivery of the freight in time at the 
place of consignment. The libellant makes ont a case and proves 
$102.45 damages by the détérioration of the goods and the expenses 
of telegraphing, and additional freight. There is no defence, exoept 
an alleged verbal instruction from the wharf-master to the clerk of 
the boat to make certain inquiries, and in a certain contingency to 
deliver the freight at another place than that named in the bill of 
lading. Objection is made to the introduction of évidence to sustain 
this defence, and the objection is v?ell taken. See The Thames, 14 
Wall. 98; also, The Delaware, îd. 579, where the précise question is 
decided. 

The judgment of the district court was manifestly right, and should 
be afSrmed. Let a like decree as in the district court be entered in 
this case, with costs. 

*Reported by Joseph P. Horner, of the New Orléans bar. 
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Mbybb & Hat v. Noeton & Calhoun. 
{Cwmit Court, D. Kentueky. November 15, 1881.) 

1. Rbmovai. of Causbs— Act of 1875. 

Within the meaning of the third section of the act of 1875, the pétition for 
removal is flled in time, if flled at the flrst term at which, by the law and prac- 
tice of that court, the cause could hâve been made ready and tried. 

2. Bame— Samb— Tbial. 

There hasbeen a trial, within the meaning of that act, if a judgment bas been 
• rendered in the state court sustaining a demurrer to the answer put in in the 
suit there, and dismissing a cross-petition with costs. 

Baeb, D. J. This action was commenced on the fifteenth of De- 
cember, 1874, in the Louisville chancery court, by Mayer & Hay 
against the Louisville, Paducah & Southwestem Eailroad Company, 
and certain subseribers to its capital stock. 

The plaintifEs had judgments against said company, upon which exécutions 
had been issued and retumed " no property found," and they sought to sub- 
ject to the payment of their judgments certain unpaid subscriptions to the 
capital stock of the company. They had process of garnishment issued and 
served, and they also made the subseribers to the stoclî parties défendant. 
One of the défendants pleaded that Norton & Calhoun, to whom the com- 
pany had made a mortgage on its property to secure three millions of dollars 
which had been issued in coupon bonds, had a claim on the unpaid stocli sub- 
scription, and required that they be made parties. This was done by an 
amended pétition, filed April 12, 1875, and Norton & Calhoun entered their 
appearance, and without filing answer moved the court to remove the cause 
to the United States circuit court. The pétition for removal was filed the 
fourth of June, 1875. Previous to that time, in April, 1875, Norton & Cal- 
houn had flled in this court a suit for the foreelosure of the mortgage executed 
to them on the road and its property, and when the cause was removed to this 
court it was Consolidated with the suit already pending. This mortgage was 
dated March 1, 1870, and suit for its foreelosure was brought April 25, 1875. 
The cause remained in this court until October 2, 1877, when it was remanded 
to the state court; this court making the folio wing order: 
"Meyer & Hay v. L., P. & S. W. R. Co. 

" This day came Eckstein Norton and Philo C. Calhoun, by H. C. Purdell, 
their counsel, and on their motion it is.ordered that this cause be, and the 
same is, hereby remanded back to the Louisville chancery court, from whenee 
it came." 

Norton & Calhoun flled their answer and cross-petition on the nineteenth 
of October, 1877, in which they claimed the unpaid subscription to the capital 
stock of the L., P. & S. W. R. Co. as being included in the mortgage, and asked 
that the unpaid stock subscription of certain parties, who were made défend- 
ants in the cross-petition, should be decreed to them as trustées under the 
mortgage. Meyer & Hay filed a demurrer to this answer and cross-petition, 
which was sustained by the Louisville chancery court, and as they failed to 
v.9,no.7— 28 
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answer further theîr cross-petition was dismissed, with costs. They appealeJ 
to the court of appeals, where, after some delay, it was decided and the judg- 
ment of the lower court was reversed and the cause sent back for further 
prooeeding, in conformity with an opinion then rendered. The mandate of 
the court of appeals was filed in the Louisville chancery court on the- — 
day of May, 1881, and an order entered overruling the demurrer to the answer 
and cross-petition of Norton & Calhoun. Meyer & Hay filed a reply to this 
answer and cross-petition on the day of May, 1881, and Norton & Cal- 
houn filed, on the twenty-first of June, 1881, an amended answer and cross- 
petition, and a rejoinder to the reply. This rejoinder re(iuired a surrejoinder, 
and the amended answer and cross-petition a reply. 

The Code allowed two weeks' time within which Meyer & Hay could 
file their reply and surrejoinder. Thèse pleadings could hâve been filed 
in the olerk's office with the same effect as in court. Sections 810 and 
811. After the issues are made up, 30 days are allowed within which 
proof may be taken. Section 818. The Louisville chancery court 

took its usual vacation from the day of July, 1881, to Sep- 

tember 23, 1881, as appears from an agreement of facts filed by the 
parties in this court. Meyer & Hay filed their pétition in the Louis- 
ville chancery court September 24, 1881, asking a removal of the 
cause to this court, and tendered the proper bond. That court 
accepted the bond, and ordered the cause to be transf erred so far as 
there was a controversy between Meyer & Hay and Norton & Cal- 
houn. This transcript bas been filed in this court, and Norton & 
Calhoun moved to remand the cause to the state court. 

The learned counsel hâve urged several grounds for this motion, 
but it will only be necessary to notice two of them. The third sec- 
tion of the act of 1875 requires the pétition for a removal of a cause 
from a state court to this court shall be "before or at the term at 
which said cause could be first tried, and before the trial thereof." 
It is insisted that by the rules and practice of the Louisville chancery 
court, that this cause could hâve been tried upon the issues as now 
formed, or upon issues which should hâve been joined before the 
twenty-fourth of September, 1881, and hence the pétition for removal 
was too late. , 

The construction of this languagein the actof 1875 is not nniform 
in the various circuit courts. It does not, I think, mean the term of 
court wheu the parties are first ready to try the cause, nor does it 
mean tbe term of court when the issues are first joined ; but it means 
that term of court at which, by the law and the practice of that court, 
the cause could hâve been first tried. The cause may not in fact be 
ready for trial, but if, by the law and the practice of the court where 
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t,be cause îs pending, the cause could hâve been made ready and tried 
during a term, that is the term which the act indioates as "the term 
at which said cause could bé firsi tried," Gurnee v. County of Bruns- 
tvick, 1 Hughes, 270 ; Forrest v. Forrest Home, 1 Fbd. Kbp. 459 ; Black- 
welly.Braun, Id. 351; Murray y. Holdeîi, 2 Fbd. Eep. 740; Amesv. 
Colorado Cent. R. Co. 4 Dill. 260. 

The suprême court, in Babbitt v. Clark, 103 U. S. 60G, has, Ithink, 
authoritatively construed the languag.e, in the third section of the act 
of 1875, as meaning that the pétition for removal must be filed and 
motion made "at the first term in which the cause is in law triable." 
The court say, through the chief justice: 

" ïhe act 0^ congress, 1875, does not provide for the removal of a cause at 
the flrst terra at which a trial can be had on the issues, as flnally settled by 
leave of court or otherwise, but at the first term at which the cause, as a 
cause, could be tried. * * * Under the acts of 1866 and 1867 it was sufli- 
cient to move at any time beforé actual trial, while under that of 1875 the 
élection must be made at the flrst term in which the cause is in law triable." 
Page 612. 

The Louisville chancery court has no terms, but is, in theory at 
least, always open for the trial of causes. Section 771, Code. It is 
the custom, and has been from the establishment of the court, for 
the court to take a summer vacation, commencing in July and run- 
ning untn the latter part of September of each year. The agreement 
of facts filed shows that the court took the usual vacation, which 
continued until September 23, 1881. If the time of the summer 
vacation be counted, the issues could hâve been made, and the time 
for tàking proof, which is 30 days, would hâve expired before and in 
time to hâve placed this cause on the trial docket, which was called 
September 23, 1881. I am inclined to the opinion, however, that 
the time of vacation should not be counted in estimating the time 
when the issues should bave been made up, because, by the practice 
of the Louisville chancery court, the summer vacation is intended as 
a vacation for the bar as well as the court. I need not, however, 
décide this point, as I think this objection is not available.for another 
reason. 

The language of the act of 1875 does not, in terms, apply to 
courts. like the Louisville chancery court, which hâve no stated terms 
and are always open for the transaction of business. We should, 
■ however, apply the act to ail courts if possible. We cannot apply 
the letter of the act, but should its spirit. In those courts that hâve 
stated terms a pétition and motion for removal is in time af ft-^y 
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time during the term in wliich the cause "could be first tried, and 
before the trial tliereof." This right exista during the term of the 
court without regard to the lerigth of the term. Henee, in applying 
the act of 1875 to the Louisville chancery court, if there is any 
period of time which is regarded in the law as équivalent to a term 
of that court, the right to file a pétition and hâve a removal to this 
court should continue during such period. 

The Kentucky Gode (section 772) provides that the Louisville chan- 
cery court "shall bave such control over its judgments for 60 days 
as circuit courts bave over their judgments during the term in which 
they are rendered." Litigants may, I think, file tbeir pétition for 
removal under the act of 1875, in the Louisville chancery court, 
before the trial of a cause, and within 60 days after the cause is first 
triable by the law and practice of that court. This is a reasonable 
rule, and one -which is clearly within the spirit of the act of 1875; 
and, as the removal in the case under considération is within that 
time, I conclude the objection urged is not well taken. 

It is also insisted that the judgment of the Louisville chancery 
court sustaining the demurrer to Norton & Calhoun's answer and 
crosB-petition, and dismissing them with costs, was a trial within the 
meaning of the act of 1875, and therefore the pétition for removal 
was filed in this case after the first trial, and is too late. A trial is 
defined in the Kentucky Code to be "a judicial examination of the 
issues of law or of facts in an action or proceeding." Section 311. 

This définition, however is not conclusive upon this court in ascer- 
taining the meaning of the word "trial" as used by congress in the 
act of 1875. The learned chancellor bas, notwithstanding this défi- 
nition, decided in this case that the judgment of the court upon the 
demurrer was not a trial within the meaning of the act of 1875, and 
although that opinion is strong, persuasive évidence of the mean- 
ing of "trial, " it is not authoritative. This court is obliged to décide 
for itself, on this motion, the meaning of "trial" as used in the act of 
1875. 

The act of July 27, 1866, used the words "trial or final hearing," 
and the act of March 2, 1867, used the words "final hearing or trial," 
and only required that the pétition for removal and bond shall be 
filed before tha,t time. The act of 1875 has dropped the words "final" 
and "hearing." "Trial," in this act, (1875,) must include a "hearing," 
as used in the equity practice. The trial, as expressed in this act, 
may or may not be in fact a "final trial, " but to be a trial it must be 
such a proceeding as may give the court where it is the right to 
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détermine that litigation and enter a judgment, which will, for that 
court and in that proceeding, be a final détermination of the rights 
of the parties to the issue or issues, whether those issues be issues of 
fact or of law, or both law and faet. 

The demurrer, in this case, admitted the allégations of the answer 
and cross-petition, and the court decided that the stock subscriptions 
did not pasa under the mortgage, and dismissed Morton & Calhoun 
ont of court, and gave judgment for costs against them. This was a 
judgment which determined their rights, and, if unreversed, would 
bave fore ver barred their rights as against the parties to that suit. 

Blackstone defines a trial to be "the examination of the matter 
of fact in issue in a cause. " This is the meaning of "trial" at common 
law, but is too narrow a meaning to apply to "trial" as used in the act 
ôf 1875. 

In U. S. T. Curtis, 4 Mason, 232, Judge Story, in a criminal case, 
décides that "trial," in section 29 of the act of 1790, meant where 
the jury was sworn, and that the trial did not commence when the 
prisoner was first arraigned to answer the indictment. That distin- 
guished jurist, in that opinion, uses the language : 

" The reasons that lead us to this conclusion are — First, that this Is the 
natural exposition of the intent and object of the enactment; and, secondly, 
that it is the légal and technical meaning of tho word 'trial' in the sensé of 
the common law. It is admitted that the législature may use technical words 
in an untechnical sensé, and when from the context this is ascertained, it is 
the duty of the court to construe the words according to the législative intent. 
It is equally its duty to follow such intent, when the législative uses untech- 
nical words in a technical sensé. In each case, indeed, the duty of the court 
is the same, — to carxy into efEect the objeot of the législature, so far as it is 
expressed, and to give a suitable exposition of the terms according to the fair 
import of the langvage." 

It would not be proper to confine the word "trial," as used in the 
third section of the act of 1875, to trials as understood at common 
law, beoause it applies to "any suit of a civil nature at law or in 
equity," and because there are manysuits in which no issues of fact 
are made, and yet the righ^^s of the parties are ascertained and finally 
determined by the court. Indeed, there are issues of fact in suits 
which do not détermine the cause or the rights of .the parties, even 
in the courts in which they are decided. 

Judge Dillon, in his book on the Eemoval of Causes, § 65, says: 

"It has been held, under the act of March 3, 1875, that the application fot 
removal must be made before the trial on its merits, or on a question whiek 
résulte in aflnaljtulgtnent or decree, commence»," 



é38 FEDEBAL BSPOBTBB. 

He refers to Lewit v. Smythe, 2 Wood, llî. Thîs authorïty îs noi 
quite up to the text, but Judge Wood, in his opinion, usés this very 
suggestive language : 

" By the word ' trial,' as used in this statute, (1875,) I do not understand 
the argument, investigation, or décision of a question o£ law merely, unless it 
is décisive of the trial, and the décision résulta in a final judgment or decree. 
The décision of a court, on a demurrer, for instance, or on exceptions to the 
Bufficiency of a plea, which is followed by amendment or new pleadings, and 
which does not cure the case, is not the trial meant by the statute." 

If, however, the décision of the question of law does, as in this case, 
end the case in a final judgment, would it not, in the opinion of the 
learned judge, bave been a trial within the meaning of the aet of 
1875 ? 

We conclude that the removail in this case was not before the iirst 
trial, and the case should, therefore, be remanded. 



Bhooks ». Bailey. 

(CircvU Court, B. Vtrmont. October Tenn, 1881.) 

Cebcuit Court Juribdiotion — Cttizenship. 

In a suit which has heen brought in a circuit court of the United ''tates, tt la 
immaterial, so far as the jurisdiction of the court is concerned, of \v ni one of 
the States the plaintiiX is a citizen, pro^ided the parties arc citizeiui ni diilerent 
gtates. 

In Equity. 

Eleazer R. Hard, for plaîntiff. 

George Wilkins and Henry Bàllard, for défendant. 

Wheelee, D. J. This is a bill in equity in which the orator sets 
himself up as of Boston, in the state of Massachusetts, and a citizen 
of that state, and the défendant as of Stowe, in the state of Vermont, 
and a citizen of that state. The défendant has pleaded that at the 
time of the bringing of the bill he was, and now is, a citizen of the 
state of New Hampshire, and that neither he nor the orator then was 
or now is a citizen of the state of Vermont ; and this plea has been 
argued. By the provisions of the constitution the judicial power of 
the United States was made to extend to controversies between citi- 
zens of différent states. Article 3, § 2. By the judiciary act of 
1789, congress conferred upon the circuit courts jurisdiction of ail 
suits of a civil nature, at common law or in equity, of the required 
amount, between a citizen of the state where the suit is brought and 
a citizen of another state, Chapter 20, § 11; 1 St. at Large, 78. 
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At the aame time, it was provided that no civil suit sliould be brought 
therein against an inhabitant of the United States by original process 
in any other district than that whereof he should be au inhabitant, 
or wherein he should be found, at the time of serving the writ. Id. 

Thèse provisions continued iii force until the act of March 3, 
1875. Eev. St. § 629 ; Id. § 739. The former was the law wbich 
conferred jurisdiction in this class of cases; the latter was a limit- 
ation upon the place where suifs might be brought for the ease 
of défendants. Both were oporative in determining where the place 
might be. McMicken v. Webb, 11 Pet. 26. The act of March 3, 1875, 
exteiided the jurisdiction to ail suits of a civil nature, at common law 
or in equity, of the required amount, in which there should be a con- 
trqversy between citizens of différent states, without limiting it to 
dépend at ail upon citizensbip of either party in the state where the 
suit: should be brought; but retained the limitation upon the bfing- 
irigpf suits in other districts than that whereof the défendant should 
be J.U iûhabitant or in which he should be found. It has been argued 
that because this linaitp.tiop is in substantially the same language in 
the act of 1875 that it was in the act of 1789, it must reçoive sub- 
stantially the same construction that it had always borne. This 
would be correct if it were to be applied to the same jurisdiction 
otherwise conferred; but it is not. This provision in the act of 1789 
was only to be applied in determining in which district of the two 
states, between whose citizens jurisdiction of suits was given, the 
suit must be brought. In the act of 1875 it is to be applied in deter- 
mining in which, district of ail the states, between the citizens of any 
two of which jurisdiction of suits is given, the suit must be brought. 
Under the latter act this court, in common with other circuit courts, 
has jurisdiction of ail suits, of the required amount, between citizens 
of différent states among ail the states, while under the former it had 
jurisdiction only of suits between citizens of this state and those of 
some other of ail the states. The suit could be brought only in the 
district where the, défendant resided or was found, under either. That 
this défendant was found in this district when the process was served 
is not denied, and therefore the right to bring the suit iu this district 
is hot denied. ;. 

Plea overruled. Défendant to answét over by January rulô-day. 
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In re Sims, Bankrupt. 
{District Court, Jf. I>. Ohio, E. D. November 26, 1881.) 

1. BaNKHTTPTCT — DiSCHAEGB — APPLICATION TO ANNUL — AMENDMENT. 

An application for leave to contest the validity of a discharge in bankruptcy 
cannot be amend<;d, after the expiration of two years from the date of the dis- 
charge, by adding another of the acts mentioned in section 5110 of the Kevised 
Btatutes to those already specified in the application. 

J. E. IngersoU, for Henry Nottingham. 

W. F. Carr, for bankrupt. 

Welker, D. J. On the eighteenth day of December, 1878, the peti- 
tioner was granted a final discharge in bankruptcy in this court. On 
the thirteenth day of December, 1880, Henry Nottingham, a creditor 
of said petitioner, and having a provable debt, and one that had been 
reguhirly proven, filed an application in writing, desiring to contèst 
the validity of the discharge on the ground that it was fraudulently 
obtained, and asking this court to annul the same. The application 
specified several of the acts mentioned in section 5110 as grounds 
for refusai of discharge, and whioh he intended to prove against him, 
setting forth the grounds of each particularly and specifically. The 
bankrupt denied each of the grounds. Before the final hearing of 
the application to set aside the discharge, on the third day of August, 
1881, more than two years after the discharge was thus granted, 
Nottingham makes an application to amend his original application 
for annulling the discharge, by adding thereto another of the grounds 
for refusing a discharge contained in section 5110, to-wit, the eighth : 
That he had procured the assent of certain of his creditors, and influ- 
enced their action in consenting to his discharge by a pecuniary con- 
sidération, and specifically setting out the particulars thereof. 

The application for leave to amend is objected to by the bankrupt, 
and the question is made, shall the amendment be allowed ? Section 
5120 provides : 

"Any creditor of a bankrupt, whose debt was proved or provuble against 
the estate in bankruptcy, who desires to contest the validity of the discharge 
on the ground that it was fraudulently obtained, may, at any time within two 
years after the date thereof, apply to the court which granted it to annul tlie 
fsame. The application shall be in writing, and shall specify which in partic- 
ular of the several acts mentioned in section 5110, it is intended to prove 
against the bankrupt, and set forth the ground of avoidance; and no évidence 
shall be admitted as to any other of such acts, but the application shall be 
subject to amendment, at the discrétion of the court." 
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It will he observed that the application to annul must be made 
within two years from the discharge, and shall be in writing, and shall 
Bpecify which in particular of the several acts mentioned in the sec- 
tion is intended to be proved against the bankrupt, and shall set forth 
the grounds of such avoidance. The application must contain thèse 
requisites, and the évidence must be confined to the grounds set out 
therein. 

What are -we to understand by the term "subject to amendaient," 
used in the section? Does it mean that other and différent causes 
specified in section 5110 may be added, as they may be discovered 
from time to time, after the lapse of two years, and while the matter 
is still pending? An amendment is the correction of errors commit- 
ted in the progress of a cause. It may be in the statement of the 
cause of action, in its form, and it is allowed to make more definite 
and certain a defectively-pleaded cause of action. It is not allowed 
to make an entirely new case. A new case is not to be l'egarded as an 
amendment. This amendment, it seems to me, was only intended to 
be allowed to make some of the causes named in the section, and 
Buch as may bave been defectively set out in the application, more 
definite and certain, and not new grounds named in the statute. 
The limitation was fixed that after that time the bankrupt could not 
be compelled to again contest his discharge, otherwise it could be 
done at the pleasure of the creditor. There are 10 grounds for oppo- 
sition to discharge named in section 5110. If the construction be as 
claimed by the applicant, to annul the discharge, he could within two 
years allège one ground, and, by way of amendment, from time to 
time afterwards, add one at a time until ail were named, if the court, 
in the exercise of its discrétion, would allow it, and thus practically 
deny to the bankrupt the benefit of the limitation. It was evidently 
intended that the creditor should, in his application to be made 
within two years, set out ail his grounds for annulling the discharge, 
and to confine the hearing to them; but, if defectively set out, the 
court may allow amendment to make them more certain. To allow 
the amendment would be to entirely annul the limitation of the stat- 
ute, and thereby attempt judicially to repeal it. 

The motion is therefore refused. 
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United States v. Hamilton. 

{District Court, D. Indiana. December 7, 1881.) 

1. Post-Ofpicb Employés — Bmbezzlbmbnt, Etc., ov Letter bt— Sectiok 5467, 
Rev. St., Consteued. 

It ia not material, under section 5467, Rev. St., how a letter intended to ta 
conveyed by mail cornes into the posse.ssion of a post-offlce employé. 

Indietment under section 5467, Rev. St. Motion for new trial. 

Chas. L. Holstein, U. S. Atty., and Chas. H. McCarer, Asst., for 
the United States. 

T. S. Rollins and S. T. McContiell, fOr défendant. 

Geesham, D: J. The indietment was based upon section 5467, 
Eev. St., and charged that the défendant, being a post-office employé, 
stole and took eut of a certain letter, which had corne into bis pos- 
session and which was intended to be conveyed by mail, before it 
had been delivered to the party to whom it was addressed, a certain 
article of value, describing it. There was a verdict of guilty. 

A motion for a new trial is made, upon the ground that the évi- 
dence does not show that the letter was legally in the custody of the 
postal service, or that the défendant came into the possession of it 
in the regular course of his officiai duties. 

It appears from the évidence that the défendant was the local mail 
agent at the dépôt at Attica, Indiana, and as such had the care and 
custody of the mails there. He had taken thé usual oath of office 
for the" faithful performance of his dUties, but received no compensa- 
tion from the government. He was also in the service of the railroad 
as station agent and telegraph operator at the dépôt. As local mail 
agent he received the mail-bags, etc., from, and delivered them to, 
the trains, and was also in the habit of receiving letters from indi- 
viduals for delivery to the route agents. One Ambrose Eank was 
the telegraph messenger boy at the dépôt. He, too, was in the habit 
of receiving letters from individuals for mailing at the dépôt and on 
the trains. The letter described in the indietment was from Nave, 
Allen & Co., an Attica firm, and was directed to a person at La Fay- 
ette, Indiana, and contained a draft, for $30. This letter was handed 
by a member of the iirm to young Eank, to be mailed at the dépôt. 
Rank swore that he delivered the letter, just as he received it, to the 
défendant, at the dépôt, for mailing on the train. It never reached 
its destination and was never found. A few days after its delivery 
to the défendant he disposed of the draft and spent the money at La 
Fayette. The défendant testified, in his own behalf, that he never 
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received the letter from Eank or otherwise, and that he bought the 
draft from him for $10. There was évidence tending to corroborate 
Eank's statement. 

It is declared, by the section nnder which the indictment is drawn, 
to be an oiïenee for any person employed in any department of the 
postal service to steal or take any article of value enumerated in the 
statute from any letter intended to be conveyed by mail, which cornes 
into his possession "either in the regular course of bis officiai duties, 
or in any other manner whatever," provided the same bas not been 
delivered to the party to whom it is directed. If the défendant re- 
ceived the letter, as testified to by Eank, knowing that it was intended 
to be conveyed by mail, and that it had not been delivered to the 
person to whom it was directed, and the défendant opened it and 
stole the contents, he is guilty. It is not material how a letter which 
is intended to be conveyed by mail comes into the possession of a 
person employed in the postal service. A local mail agent, such as 
the défendant was, who reçoives a single letter to be delivered to a 
mail agent to be conveyed to its destination through the mails, is 
entrusted with mail matter, within the meaning of the statute ; and 
he is just as guUty, if he opens and steals the contents of such a let- 
ter, as if he had stolen the contents of a letter taken unlawfuUy from 
a mail-bag or packet with which he was entrusted. 

Motion for new trial overruled. 



United Statbs v. Sims. 

(District Court, N. D. Ohio, E. D. Decembor 3, 1881.) 

1. EUPLOYMENT OP UnLICKNSBD ENOnSTEEBS— Rev. 8t. k 4438. 

An indictment under Rev. St. { 4438, •which provides that it shall be unlaw- 
ful to employ any person, or for any person to serve, as a master, chief mate;, 
engineer, or pilot on any steamer, who is not liceuBed by the mspeetors, need 
not charge that the employment was with knowledge that the employé had not 
been licensed as the statute required. 

Cliarles L. Fish, for défendant. 

Edward S. Meyer, Dist. Atty., for plaintiff. 

Welker, d. J. The indictment charges the défendant with viola- 
tion of section 4438, title 3, of the "Act for the régulation of steam- 
vessels," in employing an engineer on the tug of the défendant who 
v?a3 not licensed as required by the statutes. Plea not guilty, and 
a verdict ' of guilty by the jury. The défendant files a motion in 
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arrest of judgment, because the iûdictment does not charge a violation 
of the statute. The defeot relied upon in the motion is that the 
indictment does not aver that the défendant knew, at the time he em- 
ployed the engineer to serve on the tug, that the engineer was not 
licensed by the proper inspectera, as required by the statute. The 
section provides that — 

"The board of local inspectors shall license and classîfy the tnasters, chîef 
mates, engineers, and pilots of ail steain-vessels. It shall be iinlawful to 
employ any person, or for any person to serve, as a maater, chief mate, engi- 
neer, or pilot on any steamer, wha is not licensed by the inspectors, and any 
one violating this section shall be liable to a penalty of $100 for each 
offence." 

The indictment does not aver knowledge of défendant that the 
engineer was not licensed. The only question made by the motion 
is whether it is necessary to make this avennent in the indictment. 

In construing this section it is important to bear in mind the 
object and purpose of this statute for the régulation of steam-vessels, 
and the important duties of the engineer in their navigation. Thèse 
régulations are for the protection of the lives of those engaged in 
navigation, as well as the traveling public, and the property that may 
be carried upon thèse vessels; they provide for the safety of this 
branch of the water- carrier business. 

Section 4441 provides that the inspecter shall examine the appli- 
cant for license as an engineer as to bis knowledge of steam machin- 
ery, bis expérience as an engineer, and the proofs he produces, and 
if satisfied that his character, habits of life, knowledge and expéri- 
ence in the duties of an engineer are such as make him a suitable 
and safe person to be entrusted with the powers and duties of the 
station, he shall grant him a license, and such license is revocable 
for négligence, unskilfulness, or intempérance. Thèse régulations 
also require the engineer, when employed on a vessel, to place his 
certificate of license in some conspicuous place in such vessel, where 
it can be seen by passengers at ail times. 

Thèse références to the statute show the importance attached to 
qualifications and skill of this class of officers. It will be observed 
that section 4438 does not state that it shall be unlawf ul to knowingly 
employ such unlicensed engineer. Some of the preceding sections do 
state that certain, acts shall be intentionally done to incur the penalty. 
If such knowledge was intended as an élément of the offence it would 
hâve been so written, and not left for inference. As far as possible 
it is the duty of the court to carry out the purpose and intent 
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of congress in the establishment of thèse régulations. If it be required 
that owners of vessôls must be shown to know that the man he em- 
ploya as an engineer is not licensed, the public loses the protection 
intended to be afforded by thèse régulations, as the owner can employ 
any one and say he did not know he was not licensed, and need not 
inquire. The purpose of this section is to require him to know that 
Buch license bas been obtained, and he employa him as an engineer 
■at his péril if he be not in fact so licensed. Therefore, it is not nec- 
essary to aver in the indictment, or prove on the trial, such knowl- 
edge on the part of the employer to make him liable to the penalty of 
the statute. 

The motion is overruled. 



Sharp v. Eeissneb and others. 

{Où-cuit Oourt, 8. D. New York. October 5, 1881.) 

1. Letteks Patent— PLBADiNa. 

In a suit for the infringement of a patent, a plea which sets up the single 
defence of non-infringement will be stricken out on motion. 

Briesen é Betts, for plaintiff. 

W. H. L. Lee, for défendants. 

Blatchfoed, g. J. The bill in this case îs brought for the 
infringement of a patent. Tha bill allèges that the défendants, 
without the license of the plaintiff, and in violation of his rights, 
and in infringement of the patent, did "make, construct, use, and 
vend to others to be used, the said invention, and. did make, con- 
struct, use, and vend to others to be used, hydrocarbon stoves made 
according to, and employing and containing, said -invention," and 
"bave made and sold, and caused to be made and sold, large quanti- 
ties of said hydrocarbon stoves." Two of the défendants bave put 
in a plea to the bill, which sets forth "that neither they, nor either 
of them, bave, since the issuing of the letters patent set forth in said 
bill, ever made, constructed, used, or vended to others to be used, the 
invention described in said letters patent, • * * or made, con- 
structed, used, or vended to others to be used, hydrocarbon stoves 
made according to, and employing and containing, said invention." 
The plea also dénies that the défendants, "or either of them, hâve 
ever infringed upon or violated any exclusive right secured by said 
letters patent in any manner'whatever." There is nothing else in 
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the plea, and there is no answer to the bill or to any part of it. The 
plaintiff moves that the plea be stricken from the files as improper, 
or else be ordered to stand as an answer. 

The défendants show by affidavits that they are advised and be- 
lieve that the stoves they hâve made were not infringements of the 
patent sued on ; that by the advice of their counsel, and for the pur- 
posé of avoiding expense to both parties, the single defence of non- 
infringement was interposed in the form of a plea; that the défend-- 
ants hâve other defences which they wish to embody in an answer, 
nhould it be necesaary for them to answer, the naost important of 
which defences are prior patents anticipating the plaintiff's patent, 
and also limiting its scope so as to render infringement impossible, 
and prior knowledge on the part of varions individuals; and that to 
take évidence in regard to ail such prior patents and prior knowledge 
would be very expensive to both parties. The défendants contend 
that the plea is a proper one ; that it was not necessary for the plea 
to be supported by an answer, even under the old equity praotice ; 
that under the equity rules prescribed by the suprême court of the 
United States, no plea is to be accompanied by an answer, except 
where fraud or combination is alleged in the bill ; and that, even if 
the plea be defeetive in form or substance, or if it should hâve been 
supported by an answer, the plaintiff bas mistaken his remedy. 

No authority is cited where a plea like the présent one has been 
put in or allowed in a suit for the infringement of a patent. By 
equity rule 34, if a plea is overruled, either on an issue of law or an 
issue of fact in regard to it, the défendant has an absolute right to 
put in an answer to the bill, or to so much thereof as is covered by 
the plea. By equity rule 39 a défendant has a right, in ail cases, to 
insist by answer upon ail matters of defence (not being matters of 
abatement, or to the character of the parties, or matters of form) in 
bar of or to the merits of the bill, of which he may be entitled to 
avail himself by a plea in bar. If the présent plea should be tried 
on the fact of infringement, and the issue be found for the plaintiff, 
and the plea be thus overruled, it would seem difficult, under the 
above rules, to exolude défendant from contesting again, under an 
answer, the question of infringement, especially as, under the issues 
raised by an answer, and under the light thrown on the subject by 
the proofs on the issue on the plea, and under new proofs on the issues 
on the answer, the question of infringement might be presented in a 
very différent light from that in which it was presented on the trial 
of the issue on the plea, and in one much more favorable to the 
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défendants. Indeelî, the défendants' affidavit on this motion states 
that they will désire, by answer, to put in prior patents, to limit the 
scope of the plaiiitiff's patent, so as to render infringement impossi- 
ble. It is dif&eult to see how they are to be prevented from doing 
this by aniswer, after the overruling of their plea. The question of 
the infringement of a patent dépends very much on the construction 
of its claims, and that dépends very much on prior patents on the 
same subject. If such prior patents are to be put in, they ought to 
be set up in an answer, and be put in once for ail, and the issue of 
infringement ought to be tried but once, and under an answer, and 
ijot under a plea. The défendants think they will suceeed on the 
çLuestion of infringement; but the plaintiff thinks otherwise. If the 
défendants suceeed, expense will bave been saved by having no other 
issue but that on the plea. But if the plaintiff succeeds on the plea, 
he must, to realize his. success, gp through a second litigation on the 
same question, and no expense will bave been saved. The one resuit 
is pow to be contemplated quite asmuch as the other, Within the 
principles laid down in Rhode Island v. Massachusetts, 14 Pet. 210, it 
would be unjust.to the plaintiff to permit the issue of infringement to 
be determined on the plea. 

Besides this, none of the adjudged cases sanction, in a suit like 
this, a plea merely of non-infringement, under rules of practice such 
as those which govern this case. On the contrary, the authorities 
condemn such a plea. Bailey v. Le Roy, 2 Edw. Ch. 514; Black v. 
Black, 15 Ga. 445; Milligan v. Milledge, 3 Cranch, 220. 

It is only when a plea is unexceptionable in its form and charac- • 
ter that it is to be set down for argument, or to be replied to. Rhode 
Island V. Massachusetts, 14 Pet. 210, 257. The motion to strike this 
plea from the files as improper is a correct motion, and must be 
granted, with leave to the défendants to answer in 30 days, on pay- 
ment of costs. 
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PUTNAM V. LOMAX. 

(Œrcuit Court, K D. Minois. October 7, 1881.) 

1. Lettkrs Patent — Measuee op Damages. 

The profits of which the patentée is deprived by the manufacture or «se of 
the device, oaly a single élément of which is covered by his patent, constiiute 
the measure of his damages. 

Exception to Master's Eeport. 

J. P. Altgelt, for eomplainant. 

Charles E. Anthony and West & Bond, for défendant. 

Blodgett, D. J. This was a suit brought by the eomplainant 
against the défendant for an inf rangement of a patent issued to the 
eomplainant, and reissued January 19, 1864, for an improvement in 
-wire bottle- stopper fastening. On the hearing the défendant was 
adjudged to infringe complainant's patent, and référence was made to 
a master to hear proofs, and report the profits which had accrued to the 
défendants by the use of complainant's patent, and to ascertain and 
report the damages which eomplainant had sustained thereby. The 
master has reported, finding amount of profits made by défendant 
by use of complainant's device, within the time in controversy, to be 
$3,585.11. To this report défendant has filed seven exceptions, 

AU thèse exceptions relate to the amount which eomplainant is 
entitled to recover from défendant for the alleged infringement of 
his patent. 

The master found that the défendant had made over 4,000 gross 
of the fastenings in violation of the complainant's patent; that eom- 
plainant was in the business of manufacturing fasteners to supply 
the trade; and that his profits were 86 J cents per gross for the goods 
at his factory. He therefore fixed the defendant's profits at what 
would bave been the complainant's profits if défendant had bought 
of him. 

The claim of this patent, which was sustained by the court in this 
case, and has been construed and sustained in several other cases by 
diiïerent courts, is "for the U-shaped fastener made of wire, with the 
ends returned and connected to the bottle in order that the pressure 
on the cork may cause the fastener to hold more securely, as speci- 
fied;" and it is urged that as the U-shaped fastener alone does not 
make the complète instrument or device, but is only one part or élé- 
ment of the device, the profits on the whole fastener (part of which 
is not covered by complainant's patent) do not furnish a rule for the 
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measure of the profits made h^ défendant, or of complainaht's dam- 
ages. 

Proof shows that the défendant is engaged in the business of bot- 
tling minerai waters, béer, etc., and uses thèse stopper-fastenings in 
his business, and also that he has sold some to the trade. It also 
appears that the complainant was engaged, during the term of infringe- 
ment, as a manufacturer of thèse bottle-stopper fastenings under his 
patent, and had ample facilities to supply the entire demand of the 
trade for thèse fastenings. 

A patentée has the right to the monopoly given him by his patent, 
and may exercise that right, either by the exclusive manufacture of 
his patented article, or he may license others to manufacture on such 
terms as he chooses, or may sell his patent within certain territory. 

There is no proof that the complainant had established a license 
fee or royalty for the use of his patent, and the fair conclusion from 
the proof is that he was deriving his profits solely from the manu- 
facture and sale of the article eovered by his patent. If the défend- 
ant manufactured for his own use, or for sale, he so far interfered 
with the complainant's sales, and so far damaged complainant's bus- 
iness. It may,perhaps, also be said, with entire accuracy, under the 
proof, that défendant, by being his oyn manufacturer, made a profit 
to whatever amount he, saved over and above what he would hâve 
paid if he bought of complainant. Technically, I think, the proofs 
tend more directly to show complainant's damages than défendant 's 
profits ; but I do not deem it necessary to criticise the report in that 
particular, as it f urnishes the data upon which the court can aet 
intelligently, and the criticism is more upon the verbiage than on the 
substance of the report. 

The report shows how many of thèse fastenings were made and 
used by défendant, and shows that if he had not pirated upon com- 
plainant's patent he would hâve been compelled to buy of complain- 
ant, and therefore shows how much complainant was damaged. 

As to the point that only part of the fastener is eovered by the pat- 
ent, I deem it enough to say that défendant used what was eovered 
by the patent. If he had not used the wire U-shaped yoke, but had 
used the tin yoke, which is said to hâve been old and not subject to 
patent, there would bave been no infringement. The mère fact that 
to make an operative fastener under the Putnam patent require.d a 
wire collar or band around the neck of the bottle, or some device for 
attaching the fastener to the bottle, does not seem to me to eut any 
v.9,no.7— 29 
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figure in this cq,se. Nearly every patented device, in ordér to apply 
it or make it operative, requires the use, in connection with what is cov- 
ered by the patent, of something which îs old, as in this case. Some- 
ihing to attach the yoke or bailitû tbe,neok of the bottle isnecessary, 
and the proof shows the complainant and défendant both made thèse 
fasteners complète, -with the wire coUar or band to go around the neck 
of the bottle, so that it could be applied ready for use by merely 
closing : the coUar around the neck. In manufacturing his fasteners 
thus ready for use, complainant made the profit found by the mas- 
ter, and it is no answer to eomplainant's claim for damages that 
every operative part of his fastener was not covered by his patent. 
He madethem according to his patent, and sold them. The défend- 
ant, jnstead of buying from complainant, made his own fasteners in 
complète similitude of eomplainant's patent, and thereby damaged 
the complainant. 

, In other words, thè complainant, by making fasteners complète for 
use under his patent, made a profit, and the défendant, by wrong- 
fully using eomplainant's patent, deprived him of a portion of the 
profits which he would otherwise hâve made. 

The exceptions are overruled, the report of the master confirmed, 
and a decree will be entered fixing the eomplainant's damages at 
$8,585.11, to be paid with interest from the date of the report. 



Édgarton and others v. Fûest & Beadley Mandf'g Co. and 

others. 

{Ctrenit Court, N. T>. Illinois. July 19, 1881.) 

1. Lettbbs Patent— Hoksk Hat-Rakes. 

Lettei's patent granted to Geotge Whitcomb, October 5, 1858, for an împrove- 
ment, in liorse laaj'-rakes, are invalid beeausethe improvement was in public 
use more than two years prier to the application for a patent. 

2. COMITT. 

Circuit courts will follow the décisions in other circuits, only where the same 
questions were raised on substantially the same évidence. 

3. PisclAimbr— Reibsueb. .; .. ', 

A patentée eannot claim in a reissue what he disclaimed in the original. 

4. Glaims— VoiD FOB Uncbrtainty. „ 

Claims must be certam. Thercfore, the claim for the arrangement ot the 
rake-head, E, and foot-treadle«, H J and G K, or either, in relation to each 
other, and the axle, B, substantially as and for the purpose described, is void 
for uncertainty, because it does not appear whether the patentée intended to 
côver, by this claim, the two treadles working together for their diiïerent pur- 
poses, or whether he intended to cover each one as a separate deviee. 
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Thomas H. Dodge, for complainants. 

West é Bond, for défendants. 

Blodoett, D. J. Thèse two suits are for infringement of letters 
patent issued on the fifth day of October, 1858, to George Whitcomb, 
for an improvement in horse hay rakes. The patent was reissued June. 
16, 1868, in two parte, as reissues No. 2,994 and 2,995^ and on the 
fifth of October, 1872, was extended for a further term of seven years. 

The first suit is brought by the owners of the original term, and the 
second by the owners of the extended term. 

The defences set up are : 

First, the invalidity of the reissued claims involved in this suit; second, 
that the devices covered by the reissued patent were in public use, with the 
kndwledge or consent of the patentée, for more than two years prior to his 
application for this patent, and also that they were publicly known and uséd 
by others for more than that timej third, that the improvements in question 
are anticipated by the older art; and, fourth, thàt the défendants do not 
infringe. 

The patent in question bas référence to what are known ^.s wire- 
tooth horse hay rakes, and the claims of the patent alleged to be 
infringed by the défendants are the second and fourth of reissue No. 
2,994, which are as follows : 

"Second. The combination and relative arrangement of the hinged rake- 
hèad with the supporting axle and carrying wheels, substantially as shown 
and described, whereby the head is supported above the rear upper edge of 
the axle, as shown, and the lower ends of the teeth, when gathering the hay, 
oceupy positions in rear of the tread of the wheels, and forward of a vertical 
plane on a line with the rear edge of the wheels, substantially as shown in 
the accompanying drawings. 

"Fourth. The arrangement of the rake-head, E, and foot-treadles, H J and 
G K, or either, in relation to each other and the axle, B, substantially as and 
for the purposes set forth." 

In his spécifications, forming part of the original patent, the pat- 
entée inserted a disclaimer as follows : 

"I do not claim the wire teeth, F, attached to the head, E, as shown, for 
Buch device, mounted on wheels, is in quite common use." 

This disclaimer is whoUy omitted from the reissued patent, and the 
only claim in the original patent was : 

" The arrangement of the treadle, J K, lever, I, rake-head, E, arras, G K, 
bar, F, joint, C, and adjustable rope, L, substantially as and for the purposes 
set forth." 

This patent was before the United States circuit court of Massa- 
chusetts in June, 1872, in the case of Brown v. Whittemore, 5 Fish. 
524, Mr. Justice Clifford and Judge Lowell, presiding, and the two- 
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claims now in question were sustained under the facts in tliat case, 
and it was again before the same court, Judge Lowell, presiding, in 
December, 1879, in the case of Edgarton v. Beck, and the fourth claim 
sustained under the facts in that case. In the first of thèse cases the 
court said: 

"ïhe record does not contain a copy of the original patent, and tiiere is no 
évidence of what changes, if any, are found in the reissue. In the absence of 
such évidence we must, of course, assume that the action of the patent-offlee 
was wéll warranted by the facts, and that the reissued patent is open to only 
such objections as might hâve been raised to the original patent." 

In Broum v. Whittemore the second point made in this case seems 
to hâve been urged, and the court said : 

"Upon a very careful examination of the évidence we are of opinion that 
the combinations of the second and fourth claima were not only invented by 
Whitcomb, but that they had not been publiely used or sold with bis consent 
before the time in question. * * * And, though the évidence is not ail on 
one side, yet the prépondérance of it is that the conibination of the treadle for 
raising the rake-head with the other devices was not fully discovered and used 
before June, 1856." 

In Edgarton v. Beck the contest seems to hâve been mainly over 
the questions of novelty and infringement. 

But the proofs in Brown v. Whittemore, on the question of prior use 
and sale with the consent of the patentée, and in Edgarton v. Beck, on 
the question of novelty, do not seem to hâve been the same as in the 
cases now before the court; and the original patent is before this 
court, 'which was not before the court in the Whittemore Case. 

Of course, if the testimony in thèse cases was substantially the same 
as that, in the cases heretofore decided by the learned judges in the 
àïassachusetts circuit court, I should feel wholly bound by their décis- 
ions and the construction of the patent given by them. But, as it is 
évident from the inspection of this record that I hâve a différent oom- 
binâtion of facts to deal with from what has been heretofore presented, 
I must consider thèse cases in the light of their own évidence. 

The first objection to the second claim is that it cornes within the 
disclaimer of the original patent. 

"I do not claim the wire teeth, F, attached to the head, E, as shown, for 
such a device, mounted on wheels, is in quite common use." 

What is it that Whitcomb hère disclaims ? My own construction is 
that it is the rake-head, E, mounted on wheels, as described in his 
spécification and shown in his drawing ; and this rake-head and mode 
of mounting it is described in his original spécifications iu the fol- 
lowing language : 
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" The back end of the shafts or thills, C C, extend a trifle back of the axle, B, 
and to the back end of the thills, beyond the back part of the axle, a rake-head, 
E, is connected by joints or hinges, C, the hijiges being at the under side of the 
lake-head, as shown clearly in figure 1, so that the head may work thereon as 
a f ulcrum." . 

Eigure 1, in the drawing of the original patent and in the reissued 
patent, shows the rake-head made of a square stick of timber, with an 
eye-bolt passing through from corner to corner, which, with an eye- 
bolt or staple passing through the end of the thill, makes the joint or 
hinge by which the rake-head is attached to the earriage. By this 
arrangement the teeth hang nearly in a line with the periphery of the 
wheel, the points coming to the ground just back of the tread of the 
wheel. 

Naturally enough the ouryed rake teeth will hang or move somewhat 
in the line of the periphery of the wheel, and they will hang just 
back of the tread of the wheel. 

If I am right in my construction of this disclaîmer, there can be no 
doubt that the second claim of the reissue is for the very thing which 
Whiteomb disclaimed and said was in common use in his original 
spécification, He brings this case clearly within the principle laid 
down by the suprême court of the United States in Leggett v. Avery, 
lOlU. S. 259: 

"We think it was a manifest error of the commissîoner in the reissue to 
allow the patentée a claim for an invention différent from that which was 
described in the sun-endered letters, and which he had thus expressly dis- 
claimed. The pretence that an error had arisen by inadvertence, accident, or 
mistake, within the meaning of the patent law, was too bald for considéra- 
tion. The very question' of the validity of thèse claims had just been eoiisid- 
ered and decided with the acquiescence and the express disclaimer of the pat- 
entée. If in any case, where an applicant for letters patent, in order to 
obtain the issue thereof, disclaims a particùlar invention or acquiesces in the 
rejection of a claim thereto, a reissue containiug such claim is valid, (which 
we greatly doubt,) it certainly cannot be sustained in this case." 

Then, again, they say, on the same page : 

"As before remarked, we consider it extremely doubtful whether reissued 
letters can be sustained in any case where they contain claims that hâve once 
been formally disclaimed by the patentée, or rejected with his acquiescence, 
and he lias consented to such rejection in order to obtain his letters patent. 
Under such circumstances, the rejection of the claim can in no just sensé be 
regarded as a matter of inadvertence or mistake. Even though it was such, 
the applicant should seem to be estopped from setting it up as an application 
Eor a reissue." 
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So, too, in the bottle-stopper caae, lately before Jndge Sliipraan, 
(Patnam\. Tinkham, 4 Fed. Eep. 411,) the learned judge says: 

"The claim is as follows : 'The internally located bottle stopper, B, pro- 
vided with a hinged or jointed handle or bail, G, composed of two elastic legs 
or branches, and an eye or finger loop, as and for the purpose set forth.' Ile 
virtually disclaims rigid handles, ànd says that his Invention is designed to 
avoid sueh a method of construction. It is useless to say that by a rigid 
handle he merely meant a bail without spring action, for the entire paragraph 
shows that he also meant a handle so jointed or hinged to the stopper that it 
could be tumed away from the mouth of the bottle. He intended to point 
out that his handle or bail was both hinged to the stopper and had elastic legs. 
The reissue covers a device in which the bail is attached to the stopper in 
any manner. The hinged construction is briefly alluded to as one which ac- 
complishes a certain resuit. * * * In the original patent the patentée 
informed the public, with précision, and after délibération, that his invention 
was an improvement upoii a rigid handle, and limited himself to a hinged or 
jointed handle. It has now become important for the plaintiff to possess 
himself of the teiTitory which his assigner attempted to occupy, but abiin- 
doned, and the ownership of which he virtually disclaimed. A comparison 
of the two patents shows -that the case is clearly within the principles which 
hâve been recently and frequently anuounced by the suprême court as appli- 
cable to reissues. The reissue is void because it is on its face for a différent 
invention from that which was embraced in the original patent. Russell v. 
Dodge, 93 U. S. 460; Ry. Co. v. Sayles, 97 U. S. 554; Powder Co. v. Powder 
Works, 98 U. S. 126; Leggett v. Avery, 17 0. G. 445." 

Thèse authorities seem to fuUy meet this case, and I can put no 
other construction upon thëm than that this claim is void by reason 
of the original disclaimer. This patentée had no right, after having 
stated positively to the world and to the patent-office that he did not 
claim the idea of mounting the rake-head upon the top of the car- 
riage, by a reissue, to claim this as an élément of invention by him- 
self. But if there is room for doubt as to the soundness of this 
position, I am also clear that the défendant does not infringe this 
claim. The claim is for the combination, etc., whereby the head is 
supported above the rear upper edge of the axle, as shown. The 
defendant's rake-head is suspeuded behind or in the rear of the axle 
by brackets, hung, so to speak, behind the axle, instead of being sup- 
ported above the axle. 

In Edgarton v. Breck Judge Lowell says : 

" The difflculty with the second claim of the reissue, as applied to this case, 
is that the patentée has seen fit, for some reason, to describe his rake-head as 
supported above the upper edge of the axle, and the defendant's rake-head is 
on a line with the axle. It may be that this limitation is unnecessary, but it 
is found in the second claim, and I do not feel at liberty to disregard it." 
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The inspection of tlie two modèle before me sho-wa that the distinc- 
tion taken by Judge Lowell was mechanically and technically correct. 
The spécification and drawing described the particular màriûer and 
place where and how the patentée, Whitcomb, supported 'his rake- 
head upon the carriage. Judge Lowell sees fit to confine Mm to 
that spécial method of so supporting his rake-head. The défendant 
does not literally support his rake-head upon the axle at ail, but by 
means of the brackets he suspends or hangs it in the rear of the axle, 
so that a différent function or mode of opération is accomplished by 
defendant's rake-head from wbat is accomplished by the Whitcomb 
rake-head. The Whitcomb rake-head, having for its point of motion 
the placé of attachment to the thills by its hinge, necessarily made it 
more difficult to keep the teeth upon or near the ground while gath- 
ering the load, while by the peculiar mannerjn which defendant's 
rake-head is suspended, its whole \yeight rids in holding it down in 
working position. 

Probably the testimony before Judge Lowell, in this case, showed 
that Whitcomb must, from the state of the art, be confined to the 
spécifie device — that is, the spécial place where, and mode by which, 
he supported his rake-head on the carrying wheels; because the proof 
in this case shows that Eandal Pratt had mounted his rake-head 
over or on the axle long before Whitcomb enterèd the field, and that 
Whitcomb himself, and Banks and Craft, had, as early as 1853, 1854, 
and 1855, made rake-heads with the heads mounted on or over the 
axle and behind the axle. 

Kandal Pratt, in his patent granted in 1856, says: 

"Over the main axle, and secured to it by studs or posts, is a rod or axle 
marked c e, extending the whole lengfch between the wheels, to which the 
teeth of the rake are attached, by any form of movable joint, so that each may 
move up ànd down independent of the rest. This rod also forms the eenter 
of motion of the apparatus for raisingand depressing the teeth, to be hereafter 
described." 

An inspection of Pratt's patent shows his rake-head supported over 
the îfcxle in substantially the same way; not, of course, attached by 
just the same kind of joint or hinge, but mounted over the axle so 
that the teeth fall outward and backward almost in the line of the 
wheels, and corne to the ground just back of the tread of the wheels. 
That is, there may be, in the practical full-sized rakes, a few inches 
différence, but not enough to make a distinction or différence in the 
principle or mode of opération of the two devices in that regard, 

The same principle and mode of opération, but differently worked 
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out, are found in Delano's patent of 1849, Martz's patent of FeLru- 
ary, 1856, and in Grant's English patent of 1847. 

As to the fourth claim it is urged by the défendants that this claim 
is void for uncertainty, because it does not describe an operative 
mechanism, It is for the "arrangement of the rake-head, E, and foot 
treadles, H J and G K, or either, in relation to each other, and the 
axle, B, substantially as and for the purposes set forth." 

This claim does not connect the treadles with the rake-head nor the 
axle, nor show how thèse treadles are operative parts of the machine. 
The description of thèse in the reissued patent is as follows : 

" To the upper end of bar or arm, F, are hinged or pivoted the rear ends of 
the arms, G- and H. The front end of arm, G, is pivoted or hinged to the 
hand-lever, I, which in this instance is slotted out to receive the lever, G, as 
shown at d, while its lower end ia hinged or pivoted to the front ends of the 
braces, c^ oi, as shown at e. The lower end of arm, H, is hinged or pivoted 
to the rear and lower end of tbe foot-treadle, J, the front end of which treadle, 
J, being hinged or pivoted to the an'gle-braces, ai «i, as shown at/. Another 
foot-treadle, K, is hinged or pivoted to the angle-braces, ai ai, as shown at g, 
and the rear inner part of the foot-treadle, K, is connected to the front part or 
end of arm. G, by a link or rod, 7i." 

Hère is a description of two separate treadles operating independ- 
ently of each other. Their funotions are différent, and no part of one 
forms any part of another. The words "or either" would seem to indi- 
cate that it was the purpose of this patentée to claim that if any per- 
son used both or one of thèse treadles he thereby infringed upon this 
claim, — that is, if a rake is made with the treadle, H J, for the^ pur- 
pose of unloading the rake, and an entirely différent device from the 
treadle, G K, for holding the rake teeth down while gathering the 
hay, this claim is thereby infringed ; that is to say, the true construc- 
tion of this claim contended for by complainants is that the words 
"or either" cover the use of either of thèse treadles for the purpose 
of performing the function they respectively fulfil in complainants' 
rake. If this is the construction of this claim, then the words "in 
relation to each other" must be disregarded, as thèse are words which 
show combination, or a joint or common function, in the parts de- 
scribed. I think that you must reject the words "in relation to each 
other," as applicable to thèse treadles, or else the two treadles are to 
be treated as independent organisms, each one of which is covered by 
this claim. 

It seems to me that, as a combination of parts, this claim must be 
held void for uncertainty, as I hâve already said, because it does not 
show whether the patentée intended to cover by this claim the two 
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treaJles working in combiiiation with each otlier for their différent 
purposes, or whether he intended to cover each one as a separate 
device, so as to be able to punish any infringer who used both or 
only one. In other words, it seems to me he attemptà hère to cover 
not only the combination of thèse treadles with the axle, but each 
separate élément of his combination ; and this, I think, cannot be 
allowed. But even if I am wrong in this construction, still it seems 
to me that this claim must be held inoperative, because it shows 
no useful resuit wbich can be produeed by this mechanism alone. 
He does not show that thèse treadles are to operate in combination 
with, the bar or standard, F', so as to work the rake-head either to 
unload or hold it down while gathering the hay. 

As olaimed, thèse treadles are simply two sticks, as was said upoii 
the argument, which are not connected with any part of the mechan- 
ism. It is true that the words "as shown" refer us to the spécifica- 
tions and drawings of the patent ; but when we examine thèse spécifi- 
cations and drawings, we find that thèse treadles do not reach any 
operative combination or connection with the axle except through the 
rake-head, and it is bo obvions that it needs no argument, that the 
treadles and axle alone would not rake hay or perform any other 
effective work; so that a claim of the treadles and axle gives us no 
operative mechanism. But without being hypercritical as to the lan- 
guage of this, or either of thèse claims, I find from the proof that 
both thèse treadles were used andsold with Whitcomb's consent more 
than two years before the patent was applied for. Thèse treadles are 
both shown in the three full-sized rakes in évidence in this Case. 
Thèse rakes were, I am satisfied, made and sold as early as 1855. 
The only substantial différence between thèse rakes and the patent is 
the mode of hinging the rake-head tb the axle or carriage. In the 
full-sized rakes shown in évidence the rake-head is fastened to the 
carriage by clasps, which allow the rake-head to revolve within the 
clasps upon its own axis. This rake-head is attached to the carriage 
frame by the joint, C, so that the lower corner of the rake-head is 
made the center of motion,- — a différence which may hâve sôme me- 
chanical value, but is only a spécifie différence. 

Thèse treadles which I am now considering were in use in the old 
rakes in 1854 and 1855. This évidence shows that Whitcomb began 
to make rakes as early or earlier than 1851. In 1852 he applied 
for a patent on the form of rake which he then claimed to bave in- 
vented, which application was rejected. In this application he shows 
a horse rake with wire teeth, and the teeth attached directly to the 
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axle of the carriage and operated by a meclianism something like a 
reach, as it waa cailed, or the bar, H, and the lever, I. In 1S53 he 
adopted a separate rake-head, which, of course, he or some one 
mounted on or attached to the carriage. This separate rake-head, 
in order to be operative or of any use to the mechanism, must be in 
some way attached to the carriage. Some mode of unloading was 
also necessary to the opération of this machine. As ail thèse rakes 
were intended to allow the driver to ride, some kind of treadle or 
lever, operated by the feet as well as the hands, was almost a neces- 
sity, and was indispensable to the praotical opération of this rake by 
one man. The whole organism shows that it was intended that the 
driver should ride upon the carriage, and that be should operate the 
rake from his position on the driver's seat. There must, thèrefore, 
be embodied in the mechanism, in some form, levers and treadles 
which would enable the driver to operate the rake, to hoid the teeth 
down while gathering the hay, and raise the rake-head when loaded. 

I thèrefore corne to the conclusion that treadles and levers were 
early adopted in the progress of the developement of this rake, and 
that, substantially, the treadles which are shown, in the Whitconib 
patent were in use for much morç than two years prior to the appli- 
cation for this patent. 

The testimony on the part of the défendants shows clearly, as evi- 
denced bythe recolleetion of witnesses, that such treadles were used; 
but from the very nature of the invention, and ifcs progress, step by 
step, it seems to me that one of the most natural devices that the 
mind of the constructor would be direeted to iu making a practical 
riding hay rake, would be the method of operating the rake from the 
driver's seat, and they could hardly hav^ attempted to make a device 
for fhat purpose without the adoption of treadles. This view seems 
also to be so fully in harmony with the recolleetion of the witnesses 
whohave testified as to the development of the lioally perfected rake, 
that I consider it confirmatory of the testimony of those witnesses. 

Wliitcomb first began to make rakes at Glenville, Connectieut. He 
moved to Brundage's Corners, which were only a couple of- miles 
from Glenville, in 1853, and there had his factory until the fall of 
1855, when he moved to Port Chester; thèse places being ail within 
a very few miles of eaoh other.; This looa;lity seems to hâve been one 
in which the manufactu-re of this class cf. b«rse rakes had its first 
inception. A number of persons besides Whitcomb were engaged in 
the same line of manufacture. It is true that they may hâve foUowed 
Whitcomb. He may havebeen the iuventor of the rake-head, E, as 
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shown in his patent, and he may hâve been the first person to sup- 
port it upon a carriage. He may bave been the inventer of the 
treadles in question. 

ïhe only question is, did he apply for a patent before thèse parts 
of his rake beeame common property? and my conclusion from the 
proof is that Whitcomb did not make his application for a patent 
until more than two years after this rake-head and thèse treadles had 
corne into public use with his consent. The fuU-sized rakes that are 
put in évidence in this case show satisfactorily that thèse devices, 
thèse treadles and levers, were adopted and in use, and were part of 
thèse original rakes, at the time they were made and put upon the 
market, and that they were actually made and sold as early as the 
haying season of 1854. 

This certainly fuUy sustains the conclusion to which I bave arrive 1 
as to the use of thèse treadles in those rakes, It is olaimed on the 
part of the complainants that the old rakes hâve been altered over ; 
that neW; treadles bave been put into them; but there is nothingin the 
appearance of the mechanisms or of the treadles, as they stand now 
before the court, to show that there bas been any change. AU 
the parts seem to be of an âge — they ail bear the same marks of 
exposure. There is no évidence of any cutting, or change by substi- 
tuting the treadles they now hâve for other devices. Indeed, the 
whole appearance of thèse old rakes satisûes me that they now show 
their parts as they were originally constructed. 

I hâve therefore come finally and firmly to the conclusion that 
thèse treadles were old and common property at the time this patent 
was issued. Perhapg, as I bave already said, they were Mr. Whit- 
comb's invention. He seems to bave been the leading genius in that 
locality in référence to this class of farming implements, and it is 
likely and probable that thèse improvements were his. But he aban- 
doned them to the public. He allowed his neighbors to use them, 
They were public property, and sold on the market long before the 
expiration of two years prior to the application for this patent, and 
they were not mère expérimental uses. Thèse rakes were made and 
sold in the market for use in the fields, not merely for the purpose of 
seeing whether they would work or not. 

Sothat, from ail thèse considérations, I come to the conclusion that 
the claims of this patent involved in this suit must be held to be void, 
and this bill must be di^missed for want of equity. 
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Maxhbimër V, Meyee and another. 
(Circuit Court, S. B. New York. October 6, 1881.) 

1. Lettbbb Patent— Joindeb of Inventions. 

The joinder of separate inventions for the accomplishment of a single resuit 
in the same patent does net thereby invalidate it. 

2. Same— BiBD Cagbb. 

Letters patent Nos. 162,400 and 218,758, granted April20, 1875, and August 
19, 1879, for improvements in bird cages, the resuit being a cage in which the 
cross-bands are hollow wires with holes, through which the upright wires are 
placed, and which are held in place on the upright wires by short bends in the 
îatter, which are brought within the bands, which are then flattened, are in- 
fringed by a cage of similar construction, except that the bends extend la the 
direction of the axis of the bands, insiead of radially. 

In Equity. 

Arthur v. Brïesen, for complainant. 

J. Van Santvoord, for défendants. 

Wheeleb, D. J, This suit rests upon two patents granted to the 
orator for improvements i x bird cages, — the iit-st, numbered 162,400, 
dated April 20, 1875, for a cage in which the horizontal bands are 
solid wires, with holes, through which the upright wires are placed, 
and which are held in place on the upright wires by short bends in 
the Iatter, forming shoulders above and below the horizontal wires, 
without solder or other fastening; the second, numbered 218,758, 
dated August 19, 1879, after an interférence between him and Mi- 
chaèl Grebner, who prosecuted it at the instance and expense of the 
défendants, is for a cage in which the horizontal bands are hollow 
wires, through which the vertical wires pass, with short bends in 
them within the hollow of the horizontal wire, which is flattened so 
as to lock them together. The défendants deny the novelty of the 
second patent, and infringement of either. The plaintiff insista 
that they are concluded as to the novelty of the second patent by the 
décision in his favor against them in the interférence proceedings. 
The défendants make andsell cages having vertical wires with bends 
in the hollow of horizontal bands, locked by flattening the Iatter, like 
the plaintiff's, except that the bends extend in the direction of the 
axis of the bands, instead of radially, whereby the band can be flat- 
tened more perfectly. 

Itdoes not appear from any of the evidelice that any cages had 
ever been constructed before the plaintiff's invention described in his 
first patent, in which the upright wires and cross-band had been held 
together by their own conformation, without the aid of solder or some 
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contrivance to tie or lock them together. That invention and patent, 
therefore, underlie ail constructions of cages where the horizontal 
bands are held in place solely by shoulders formed on the upright 
wires. The plaintiff's second patent is for an improvement upon his 
first, by bringing the bends within a hoUow cross-band, and making 
the connection more firm by flattening the cross-band and bringing 
the shoulders formed by the holes through it more closely to the 
shoulders on the vertical wires. The cross-bands are held in place 
solely by the shoulders on the upright wires in both, the improvement 
in the latter consisting merely in the better mode of bringing the 
shoulders to bear. 

In the defendant's cage the cross-bands are held in place solely by 
thèse means, and the shoulders are brought to bear by the plaintiff's 
improved method. They therefore infringe both patents, if the second 
is valida The only near approach to the plaintiff's invention sought to 
be patented in this patent, and' the only one to which spécial référ- 
ence is deemed to be necessary prior thereto, is in some cages made by 
John L. Fisher, inventer and assignor in letters patent No. 167,325, 
dated August 31, 1875, for an' improvement in bird cages, in 1876, 
at Buffalo. This patent is for a cage ^ith a hollow cross-band, like 
the plaintiff's, with short bends on the upright wires, within the hol- 
low of the cross-band, but held in place by a wire key inserted within 
the bends and through the wire, and locking the upright wires to the 
cross-band. This is not the plaintiff's intention, which does aVay 
with ail contrivances for fastening except the shape of the cross-band 
and upright wires. 

The évidence shows clearly that Fisher made some cages before the 
plaintiff's invention without this wire key. Those so made, with- 
out other fitting than the insertion of the upright wires with'their 
bends through the holes in the cross-band, would not hâve a firm 
attachment of the, cross-band to the wires. It is said in behalf of the 
plaintiff that none of thèse had ail the cross-bands without the key; 
but this is not material, for one cross-band and its connection with 
the wires would show the invention as well as piore. The évidence 
tends to show that in shaping some of thèse cages the cross-bands 
out of which the key had been left were flattened, and a firm connec- 
tion thereby made between them and the upright wires. That, if 
donc, would show the construction of the plaintiff's second patent. 
But it is doubtful whether that was done. If donc, it was'not'for the 
purpose of making a' bétter connection between the bands aiid wires, 
nor known then to hâve that effect, but was accidentai, and inci- 
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dental to the process of shaping the cages. Neither does this effect 
appear to hâve been observed before the date of the glaintiff's inven- 
tion, if it existed. This would not show that Fisher, or those who 
saw his work, invented, or had prior knowledge of, this thing pat- 
ented by the plaintiff, before he invented it. Eev. St. § 4920; An- 
dreivs v. Carman, 13 Blatchf. 307. 

Thèse conclusions make it unnecessary to considerthe effect of the 
décision in the interférence proeeedings, even as to the invention of 
Grebner, set up in his application which set on foot thèse proeeed- 
ings. The défendants' mode of placing the bends in the upright 
wires lengthwise in the hoUow of the cross-band may be an improve- 
ment upon the plaintiS's imode, but, if it is, in employing that 
improvement they make use of the plaintiff's patented invention 
without right, although that improvement is patented. 

The plaintiff's second patent also contains a claim for a feed cup, 
in connection with the vertical wires of the cage, ând it is insisted 
for the défendants that this invention is independent of the other, 
and that the patent for both is therefore void. But thèse inventions 
are eonnected together by being appropriate for use in the same cage 
for the coramon purpose of making a bird cage, and under thèse 
oircumstances the joinder of both in one patent does not render the 
patent void. Emerson v. Hogg, 2 Blatchf. 1; Hogg v. Emerson, 6 
^Hpw;437. , , 

Let a decree be entered for an injtmction and an account âccord- 
ing to the prayer of the bill, with costa. 



AvEBiiiii CpemicaIi;PaintCo.v. National Mixed Paint Co. 

and others.. 

[Circuit Court, S. D. New York. October 29, 1881.) 

I. Lbttbes Patent— Paints— Void Beissubs. 

Reissues are void if broader than the original patent. 

Hence, reissiied letters patent No. 7,031, dated Apfil 4, 1876, and granted ta 

Danion R. Averill, assignée, for an improvement in paints, tlie claim being for 

a, mixed liquid paint composed of certain ingrédients, "put lip in tight yessels 

or cans," is broader than the original patent, which made no claim to anything 

. to' contain the pâint, and void. 

In Equity. ' 

JohnJ^. Bennett.B,nà George Harding, for plaintiff. 
Edmund Wetmore, ioi deîenàa^nts. 
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. Wheeleb, D. J. This suit isjounded upott reissued lelters patent 
No. 7,031, dated April é, ISîe, granted to Damon R. Averill,' assigner, 
for an improvemeni; in paints. . The claim ia for "a mixed liquid 
paint composed of oxide of zinc or otber pigments, oil, turpentine, 
or benzine, water,and one or more emulsating agents, put up in tight 
vessels or cans." Tlie original patent was No. 66,773, dated July 16, 
1867, for an improved paint compound, particularly described by 
ingrédients andquantities like that in the reissue, but with lime-water 
and silicate of soda, which were emulsating agents, but not stated to 
be Buch, specified as parts of the combination and compound. The 
claim was for "a paint composed of the ingrédients herein named; 
and prepared and compounded substantially in the mannôr specified." 
There was no allusion in the patent to anything to contain the paint; 
Liquid mixed paints, produced by the use of emulsating agents, wei^e 
known and used before Averill's discovéry, and paints had been coïi- 
tained in cans and other tight vessels before that time, but no paint 
had been made by the use of bis précise combination and ingrédients 
before. On the application for a reissue the patentée made proof 
that, prior to bis application for the original patent, he had put up 
his paint in cans and other tight packages, and nOticed its advaritages 
for being put up in that way, which -appeàrs to'havebeen satisfactory 
to the commissioner that this mode of packing was a part of thl^ 
original invention, and upon tha^ proof the reissue appèars to bave 
been granted. The défendants do not useth© combination or eorù- 
pound described in the original patent. The principle defeneeà are 
that the reissue is not supported by the original, 'and is thereîote 
void; that the patentée was not the original and firpt inventor of the 
invention described in the reissue; and that if thé reissUâ can be 
upheld at ail, the defendantâdo not infringe any part fôir which it is 
valid. The original patent was talid enough^ apparently, for the par- 
ticular kind of paint described in it. The reissue, if if is for tfiat 
kind of paint only, packed in tight vessels, may be valid, for it would 
merely narrow the scope of the claim upon the same invention from 
that kind of paint everywhere to that kind of paint only when so 
packed. But the reissue is not limited to that particular kind of 
paint. It extends to ail forms made from the same ingrédients, other 
than the emulsating agents specified, by the use of any emulsating 
agents. This expands the original patent, not only beyond the scope 
of the claim upon the invention described, but beyond the scope of 
that invention. The whole invention there described was of a par- 
ticular kind of liquid mixed paint. The invention described in the 
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reissue îs of ail kinds of liquid mixed paint packed in tiglit vessels. 
The inTsntion of packing in vessels is not at ail described, or even 
alluded to, in the original patent. So the question is presented 
whether the commissioner of patents is authorized to grant a reissue 
of a patent for an invention, in addition to that shown in the original, 
upon proof, in the absence of any drawing or model showing the inven- 
tion' in the original, that the addition was really a part of the same 
invention sought to be patented in the original. This question does 
not now seem to be open. 

In Powder Co. v, Powder Works, 98 U. S. 126, the patents were for 
compositions or articles of manufacture like that hère. That part of 
section 53 of the act of 1870, now section 4916 of the Eevised Stat- 
utes, authorizing amendment of patents upon proof, in the absencp 
of any drawing or model, was relied upon and came under considér- 
ation. It was there held that this clause did not authorize the com- 
missioner to grant a reissue for a différent invention; or to détermine 
that one invention was the same as another or différent one ; or that 
two inventions essentially distinct constituted but one. The question 
was left open as to whether that clause related to ail patents, or only 
to patents for machines, but no room was left for adding to the in- 
vention by proof. Under that décision this reissue cannot stand. 
If it could stand, the only invention covered by it of which Averill 
was the first discoverer would be packing this pajnt in tight vessels. 
Such vessels impart no quality to the paint. They are no more use- 
ful to this kind of paint than to others, in proportion to the amount 
ased. The paint, on account of its valuable qualities, has found its 
way into extensive use through the ordinary vehicles for paints, and 
Àverill has doubless contributed largely to its success, but it has 
been done by business enterprise rather than patentable invention. 
What he is really the first inventor of the défendants hâve not taken, 

Lst there be a decree dismissing the bill of complaint, with costs. 
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American Ballast Log Co. of New York v. Baenes & Gatto. 

(Oircuit Court, D. Maryland. December 3, 1881.) 

1, Lettebs Patest— FLOATHîa Bali<ast pob Vesbels m Port. 

Letters patent Ko. 126,938, issued May 21, 1872, to Demartinl & Chertizza, 
for improved method of ballasting vessels in port by means of floatiag logs, to 
be attached to each side of the vessel, hdd, not infringed by the use of the dé- 
viée for whlch letters patent No.2,32.435 were isaued September 21, 1880, to 
Bames & Gatto, consisting of a pontooa witb two compartments afiSxed to one 
side of the vessel onljr. 

In Equity. 

Sébastian Brown and I. Nevitte Steele, for complainant. 

W. Pinkney Whyte and John H. Bames, for défendants. 

Before Bond and Mokeis, JJ. 

Bt THE CoDBT. This bill of complaint ia filed for an alleged in- 
fringement of patent No. 126,938, granted May 21, 1872, to Demar- 
tini & Chertizza, for improvement in methods of ballasting vessels in 
port, whicb bas been assigned to the complainant. The patentées' 
spécifications state that — 

"Under the [then] présent practice, when a vessel arrives in port and ctts- 
charges her cargo, ballast must be immediately taken in to prevent careening 
and conséquent injury to berself and other craft, as well as to facilitate 
repairs and other opérations incident to préparation for a new voyage. To 
avoid the loss of time and expense attending this course, we employ ballast 
logs, connected \rith the vessel by ropes or chains, that lie along-side thereof, 
and yet float in the water, as hereinafter described." 

The spécification then describes the logs as simple pièces of tim- 
ber, or several smaller sticks bolted to each other, made proportioned 
to the size and weight of the vôssel, and, if necessary, weighted with 
lead or iron. 

"The logs are in ail cases designed to float or be self-sustaining in the wsr 
ter, and thus made capable of being towed from place to place or vessel to 
vessel. They are attached to a vessel by ropes or chains, fastened to the logs 
and passing over the deck, or around any suitable part of the frame-work, or 
otherwise secured, as f ound practicable or convenient. The logs are not in- 
tended to hold the vessel down in the water, but merely to act as counter or 
balance weights when she attempts to keel over from any cause, either when 
being towed or lying along-side a wharf; and it is évident the chains on one 
side will be taut only when those on the other are slack, and vice versa, — the 
tendency being to raise the log upon the rising side out of the water. The 
weight of the log will always prevent this being doue^ and consequently the 
resael will be held in an upright position." 
v.9.no.7— 30 
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The claim is "the method of ballasting vessels by means of float- 
ing logs, of suitable size, weight, and construction, attaehed to said 
vessels by ropes and chains, and arranged along-side thereof, sub- 
stantially as specified." The device described in this patent bas 
been introduced by the oomplainant into very gênerai use in the 
ports of Boston, New York, Philadelphia, and Baltimore, among ves- 
sels requiring ballast to keep them upright in port when empty, and 
particularly among grain vessels, which are required to be completely 
emptied and ceiled before receiving cargo. The défendants, in their 
answer, deny that the device used by them is an infringement, and 
also charge that the complainant's patent is invalid by reason of long 
prior knowledge and public use. The device used by the défendants 
is one for which a patent bas been granted to them, No. 232,435, 
dated September 21, 1880, for harbor ballast for ships. It is also 
to be attaehed to the outside of the ship, but on one side only. It 
consists of a floàting water-tight box or pontoon, divided into a lower 
and an upper compartment. The lower compartment is fiUed with 
water, and the upper one is air-tight and empty. It is attaehed to 
one side of the ship by means of chains or ropes, — one fastened to 
the ship's deck, and the other carried under her keel and up the 
other aide. If the ship careens away from the side on which it is 
attaehed, the weight of the box and of the water contained in the 
lower compartment pulls the ship back to an upright position. If 
the ship careens towards the side on which it is attaehed, the buoy- 
ant power of the empty air-tight compartment is sufficient to check 
the tendency of the ship to overturn towards that side. 

The conclusion to whicb we'have arrived is that there is no in- 
fringement. The device of the complainànt is a combination of two 
counter-balance weights. That the wèights float in the water is only 
an incident of their usefulness, aud bas nothing to do with the essen- 
tial principle of their action. As stàted in the spécifications of the 
patent, it is only the résistance of the weight of the log when the 
yessel, in keeling over, attempts to lift it from the water which pro- 
duces the result intended. It is the two counter^balaneing. weights 
which the inventer rélied npon, and one without the other would be 
useless. 

The défendants' device makes née of but one weight, and thé coun- 
ter-balance is produeed by the buoyant power of the air-tight cha,m- 
ber of the pontoon. This is; made efficient by haying the pontoon, 
not loosely floating by the sidô of the ship.^as is the case with the 
ballast logs, but so secured to the ship that it cannot remain floating 
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in the ■water when the ship careens towards it, but is carried down 
and submerged until its buoyant power checks the ship and returns 
her to an upright position. This, it seems to us, is a différent inven- 
tion from that described and claimed in complainant's patent. It 
may bave been the resuit of a study of the complainants' device, stim- 
ulated by its success, but the défendants hâve rejected one of the 
essential éléments of complainant's combination, and substituted in its 
place a new mode of accompli shing the same object, which, in our 
judgment, is not a mechanical équivalent, and is not similar in prin- 
ciple or opération. The buoyancy of the air chamber on one side of 
the ship does not perform the same function as was performed by 
the weight which is dispensed with on the other side. The function 
of the weight was to drag down the side of the ship b^ which it' was 
being lifted from the water. The function of the àii: chamber is to 
reSist the tendency of the ship in careening to bury it under the wa- 
ter. The quality of buoyancy is not called into action at ail in com- 
plainant's device. It is useful to that device only so far as it renders 
the logs easy of transportation to the ship, and so far as it renders 
the logs inactive when the vessel is in an upright position. Its use 
in any other way, or for any other purpose, is not suggested in com- 
plainant's spécifications or claim. 

Complainant's patent cannot be construed to eover ail methods by 
which vessels may bekept upright in port by mjeans of contrivances 
fastened on thè outside and floating in the water, but only such as 
are substantially identical with the device described ih the patent, in 
construction, form, and principle of opération. Case v. Brown, 2 
Wall. 320. 

Being clearly of opinion that the charge of inf ringement is not sus- 
tained, and that there can be no decree in favor of the complainant, 
it is not necessary for us to consider the defence of want of novelty 
Bdt up by the answer. 

Bill dismissed. 
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The FEEBEBr. 
{District Court, E. D. New York. November 19, 1881.) 

1. CoNVEneioN— JuKiSDicTiosr op THE DrsïuicT Court. 

Wheregoods, that had been sold to be paid for on delivery, were shipped in 
the name of the vendors, a shipping receipt given to them, and a bill of lading 
subséquent!/ given to the vendee, wlio tlien absconded, held, tiiat upon tlie 
refusai of tlie master to give tlie vendors a bill of lading, they could recover 
against the vessel the value of the goods without a demand ; and that, as the 
vessel was in navigable waters, the tort vras maritime iu its character, for which 
an action could be brought in the district court. 

W. W. Goodrich, for libellants. 

L. Ullo, for claimant. 

Benedict, D. J. The facts in this case are as foUows : 

In September last one Tlieodore Michel agreed, through a broker, to pur- 
chase of the libellants 167 barrels of resin, the resin to be shipped on the bark 
Ferreri in the name of the libellants, they to take the ship's receipt and de- 
liver the same to Michel upon his paying for the goods. Accordingly, the 
libellants directed Johnson & Hammond, the keepers of a yard where the 
libellants had resin stored, to deliver 167 barrels of resin to the bark Ferreri 
on their account. Johnson & Hammond sent the goods to the bark, where 
tliey were received by tho mate, who gave in return a shipping receipt stating 
the receipt of the goods in question in good order from Johnson & Hammond 
on board the bark Ferreri for account of Tolàr & Hart. After the goods had 
thus been placed on board the bark, Michel, who Was agent for the bark in 
this port, procured the master to issue to him, as shipper, a bill of lading for 
the goods so delivered, and then absconded without paying the libellants for 
them, although payment had been demanded, accompanied by a tender of the 
shipping receipt. After the departure of Michel, Tolar & Hart demanded 
of the master that he issue to them a bill of lading for the goods iii question, 
a<3companying the same with a tender of the shipping receipt. The master 
refused, upon the ground that he had already issued a bill of lading for the 
goods to Michel, whereupon ïolar & Hart libelled the vessel. 

Upon thèse facts it is plain to be seen that Tolar & Hart had no 
intention to part with their goods until the same were paid for. This 
intention they carried into eiïect by causing the goods to be placed 
on board the vessel in their name, and by taking the shipping receipt 
for the goods as received by the vessel on their acconnt. The deliv- 
ery of such a receipt to Tolar & Hart bound the ship-master to exé- 
cute or withhold the bill of lading according to their direction, and 
left the title to the property unchanged. Brown v. Peabody, 3 Kern. 
121. When, therefore, after Michel had absconded, the master re- 
fused to issue a bill of lading for the goods to Tolar & Hart, assign- 
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ing no other reason except that he had already given a bill of lading 
to Michel, he was guilty of converting the property. A formai de- 
mand for the retum of the property would hâve been a vain acl after 
the master had refused to give a bill of lading to the libellants, placing 
his refusai of the libellants' demand for a biU of lading upon the 
ground that he had already given a bill of lading for the goods to 
Michel. Such a refusai was équivalent to Bg,ying : "I bave deter- 
mined to transport this resin to Marseilles, and there deliver it to the 
holder of the bill of lading already issued to Michel." Such a refusai 
rendered a subséquent demand of the goods unnecessary. 

Tolar & Hart, upon the master refusing under thèse circumstances 
to give them a bill of lading, could waive any right depending upon 
an implied contract on the part of the master to give them a bill of 
lading for their goods, then on board his veësel, and proceéd for the 
tort. This right they can enforce in the admîralty. Thé' goods were 
on board a veasel for the purposè of shipment. The locality wa^ 
navigable water. The tort, therefore, was maritime in charàcter, and 
within the jurisdiction of the admiralty. For such a tort the ship 
herself is bound. The goods were actnally on board the veâsel. The 
tortious act was that of the master of the vessel. In cases of affreight- 
ment the goods are bound to the vessel and the veSsel to the goods. 
This vessel is, therefore, bound to thèse goods, and. liable to the 
owners thereof for their loss, destruction, or conversion by thè act or 
the neglect of the master of the ship. 

I entertain no doubt, therefore, asto the right of the libellants to 
maintain an action ire rem against this vessel to recover the value of 
the resin in question. The difficulty with the case, if any there be, 
arises out of the method of frarùing the libel. The averments of the 
libelare thèse: 

Tliat the libellants soM the resin to Micliel to be delivered to the bark for 
the suni of $553.96, to be paid on delivery of the goods to the vessel and the 
production of the usaal shipptng receipt therefor; that the resin was de- 
livered to said vessel and a shipping receipt therefor given to the libellants 
by the master; that by the custom of the pçfft no bill of lading shall be 
made or delivered by the master except upon the surrender of the shipping 
receipt; that the master has given a bill of lading to Michel without a 
surrender of the receipt, and refused to give a bill of lading to the libellants ; 
that the vessel is about to proceed to a foreign land, and if she be allowed 
to départ without giving the libellants a bill of lading and procuring the 
surrender of the bill of lading given to Michel, or giving indemnity against 
damage, the libellants will be remediless. 
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The prayer of the libel is as follows : 

" Wherefore, the libellants pray that process in due form of law, aecording 
to the course and practice of this honorable court in cases of admiralty and 
marîtirae jurisdiction, may issue against said vessel, her tackle, apparel, and 
furniture, and that ail persons having any interest therein may be oitedta 
appear and answer ail and singular the matters af oresaid ; that they may be 
compelled to issue a bill of lading for said goods to thèse libellants àhd 
procure a surrender of the bill of lading given to said Michel, and may 
indemnify the libellants against ail loss and damage by reason of the issuing 
of said bill of lading to said Michel ; and that the said vessel may be con- 
demned and sold, ahd the libellants paid any damages they may sustain in 
the premises, with interest an4 costs, and may hâve such other and further 
relief as to law and justice appertain. 

No exception bas been taken to the libel on the ground of incon- 
sistency in the relief prayed for, and under such a libel it is open to 
the libellants to take any decree warranted by the facts that may be 
•vrithin the scopeof his prayer. But it is said by the claimant the libel 
proceeds upon the theory of a right in the libellants to hâve a bill of 
lading of the goods, and therefore the action is simply an action for 
spécifie performance. The libel, however, contains facts sufficient to 
sustain a decree for conversion, and the prayer is, among other things, 
that the vessel becondemned and sold to pay any damages suatained 
by the libellants by reason of the premises. I am unable, therefore, to 
hold that the only right set up in the libel is the right to hâve a bilL 
of lading. 

Again, it is said, in behalf of the claimant, if the action be treated 
as an action for damages, the damages claimed are those arising 
from the failure to reçoive a bill of lading, and not damages for con- 
verting the resin. But, as already pointed out, the facts set forth 
make a case of conversion, and the gênerai prayer is to be paid dam- 
ages aceruing to the libellants out of the premises. It cannot, there- 
fore, be held that the method of framing the libel, objectionable as 
it certainly is, constitutes, in the absence of any exception, an insur- 
mountable obstacle to treating the action as based upon a maritime 
tort. It is not seen, therefore, that any légal objection standsvin the 
way of considering this case to be an action to recover damages for 
the conversion of the property in question, and as, upon the argument, 
the désire to hâve it so treated vas expressed, that course will be pur- 
sued, 

This view of the case renders it unnecessary té détermine whethér 
a proceeding in rem against the ship can be resorted to to compel the 
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master of the ship to give a bill of lading, — a question upon which 
Bomething may be said on both sides. Equally unnecessary is it to 
consider what damages could be reoovered by the libellants at this 
time, the vessel not having performed the voyage, and it being still 
possible for the vessel to deliver the goods to the real owner at the 
port of destination, {The Idaho, 5 Ben. 280; 93 U. S. 576,) if the 
case were to be treated as an action to recover the damages arising 
out of the breach of an implied contract to deliver the bill of lading 
to the holder of the shipping receipt. 

I may, however, make a single remark in regard to the point made, 
that, under the circumstances of this case, the master was under no 
obligation to give a, bill of lading to the libellants, beoause no con- 
tract to transport the goods was ever made with them, but with 
Michel. 

The fact that ai contract to transport this resin was made between 
the master and Michel, in pursuauce of which the bill of lading to 
Michel was issued«,by no.pieans compels the conclusion that the only 
obligation resting upon the ship arises out of that contract. Such 
might bave been the case if the goods, when shipped, had been the 
property of Michel ; but Michel was neither the owner nor the tehip- 
per of the resin in question. This resin was received by the ship 
from Tolar & Hart, and a receipt given acknowledging the receipt on 
account of Tolar <% Hart. So long as, the shipping receipt remained 
in the possession of Tolar & Hart, the obligation to issue to them a 
bill of lading rested upon the ship. Ellershaw v. Magniac, 6 Exch. 
570, note, shows that a shipper of goods shipping for a buyer can, 
nevertheless, get a bill of lading, for himself. Turner v. Trustées of 
Liverpool Dock, 6 Eïch. 543, shows that goods may be put on the 
buyer's ship with nothing sàid at the time, and nevertheless the seller 
may get the bill of lading delivered to him. See, also, Falk v. 
Fletcher, 18 C. B. (N. S.) 403; Kreeft v. Thompson, L. E. 10 Exch. 
282. The last-mentioned case is direct authprity for holding, in a 
case like this, that the master , of this vessel could not rightfully 
refuse to sign the bill of lading which the libellants demanded. ; 

There is still another aspect in which to yiew this case. By the 
maritime law, when goods are laden on board a vessel, the master is 
deemed to contract with the goods. The Hyperion's Cargo, 2 Low. 
94. That contract fiijures to the benefit of the owner, of the goods. 
In this case, therefore, it was open to the ; libellants, when Michel 
refused to pay for the goods, to claim the benefit of the contract 
made with the goqds whenthey were put on board, part of whjch 
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eontract was that a bill of lading should be delivered to the owner of 
the goods. It would seem, therefore, that upon the master's refusai 
to give the libellants a bill of lading, they became entitled, either to 
enforoe the delivery of the bill of lading, or to bring their action for 
the damages caused by such refusai ; or, at their option, to waive the 
eontract and sue for a wrongful conversion of the property. But, 
however this may be, I entertain no doubt of their right to maintain 
an action for conversion, and in such action recover the value of 
their goods. That value is shown by the sum they agreed to take 
from Michel, to-wit, $553.96, and for that sum a decrce mil be 
entered herein. 

The record shows that af ter the seizure of the vessel in this action 
the claimants procured her disoharge from custody by giving a stipu- 
lation to perform any decree that might be entered herein, and at the 
same time depositing in court, subject to the order of the court, a bill 
of lading, duly executed, such as had been demanded by the libellants 
and refused by the master. This bill of lading must, of course, be 
retumed to the claimauts, and an order to that effect will form part 
of the decree. 



MiTCHELL V. Langdon and others. 

(District Court, N. B. Illinois. November 26, 1881.) 

1. CoAii Trade— Usages of the Port op Chicago. 

The consignée of s cargo of coal is ^ntitled by tlie usage of the port of Chi- 
cago, which this court will recognize, to a full day of 24 hourg after the vessel 
reports, in which to f urnish her with a dock and to begin unloading. 

In Admiralty. 

W. H. Condon, for libellant. 

C. E. Kremer, for respondents. 

Blodoett, D. J., Çorally.) This is a libel for demurrage in unrea- 
sonably delaying the unloading of the schooner Sam Cook in this 
port. The schooner Sam Cook, with a cargo of 564 tons of coal, eon- 
signed to respondents, Langdon, Eichardson & Co., arrived in this 
port Saturday, October 23, 1880, and reported at consignées' dock 
at 9 o'elock in the morning. Consignées did not commence unload- 
ing until the morning of the 25th, and did not conclude unloading 
until 5 o'cloek in the afternoon of the 28th. The proof shows that 
they could hâve unloaded the schooner, with the appliances in use on 
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their dock, in two days, so that she could hâve been unloadeà ou the 
evening of the 26th. 

The important question which has been discussed in this case is 
as to whather there was unreasonable and undue delay in commenc- 
ing the unloading of this cargo, as well as unreasonable delay after- 
•wards. Much of the proof in the record relates to the usage of this 
port as to the time within which a vessel arriving hère is entitled to 
Yq fumished with a dock, and to be unloaded. 

The proof in the case shows that by the usage of this port, and 
especially in regard to vessels loaded with coal, — and the same i;ule 
is probably applicable to any other cargo, — a consignée is entitled to 
24 hours, or a f uU day, from the time the vessel reports in which to 
furnish her with a dock and begin unloading. This seems, in view 
of the nature of the business, to be generally acquiesced in, and so 
reasonable that I think the court must hold this is a usage which 
binds the trade in this port. The time of the arrivai of a sailing ves- 
sel (even if the consignée is advised of the time of her sailing) being 
dépendent entirely upon the weather, the course of the wind, etc., is 
always uncertain to the extent of several days, and it cannot be 
expeeted that a consignée will keep a force of men ail the time ready 
at once to unload the instant the vessel reports. He must hâve time 
to collect bis men after the arrivai of the vessel, and one day would 
eeem to be only a reasonable time for doing this. He may also hâve 
other vessels at the dock in process of loading or unloading, and must 
hâve some time in which to dispatch them before accommodating the 
new arrivai. 

The évidence in this case shows that the vessel arrived and reported 
Saturday morning. The consignées were not obliged, by the usage of 
ihe port or by the law of the land, to commence unloading her on Sun- 
day. Persons engaged in the unloading of vessels and receiving 
their cargoes bave as good a right to rest on the Sabbath as any other 
class of laborers and business men, and certainly cannot be comT 
pelled to work against the law or their conscience on Sunday, and 
therefore they were not obliged to begin unloading untll Monday 
morning. They did commence unloading Monday morning, but only 
unloaded from one hatch at a time. The vessel bad two kinds of 
coal on board, but there was no bulk-head separating them. The 
consignées, for their own convenience, had the piles of different-sized 
coal Bo arranged on their dock that they were obliged, or found it 
more convenient, to unload only one-sized: coal at a time, and when 
that was out they moved the vessel so as to bring one of the other 
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hatches opposite the pile corresporiding to that left on board, and 
then unloaded the balance. This mode of unloading was evideutly 
adopted without regard to the interests or rights of the vessel, and 
solely because it suited the purpose of the consignées. The vessel 
had the right, under the law and her charter, to quick dispatch, and 
this was not given her. 

My conclusion, then, is that the consignées had the right to take 24 
hours, excluding Sunday, in which to furnish a dock and begin un- 
loading, and as the Gook arrived Saturday morning, they were not 
obliged to begin unloading until Monday morning, so tbere is no 
groùnd for complaint against the respondents for not beginning to 
iinload earlier than Monday morning. But I further find from the 
proof that there was an unreasonable delay of two days after the 
unloading commenced, for which the libellants should be compen- 
sated; and, from the proof in the case, I fix the rate of compensation 
at $60 a day. There will, therefore, be a decree in favor of the libel- 
lants for $120, and the costs of the case. 



The Waltee M. Fleming. 
(District Court, E. D. New York. September 28, 1881.) 

1. Equitt— Djelat. 

Delay defeata equity. So Tidâ, where one slept on his rights for seven years, 
and then învoked the aid of the court against a purchaser for value who had 
been in possession of the property for nearly that length of time with the 
knowledge of the libellant, and without objection on his part. 

Jj. E. Stegman and E. G. Davis, for libellant, 

Benedict, Taft d Benedict, for respondent. 

Benbdict, D. J. The libel in this case, by reason of its curions 
and uncertain averments, présents questions that I pass over to déter- 
mine the question raised by the évidence ; namely, whether, upon 
the facts proved, a case is made calling for the interposition of this 
court to take the possession of the canal-boat Walter M. Fleming 
from Cornélius Vanolinda, who now bas the same, and give it to the 
libellant. 

The facts are largely in dispute, according to the libellant's testi- 
mony. He being the owner and in possession of this boat in July, 
1874, at Eochester, New York, made an agreement with one Charles 
Vanolinda to sell the boat for a certain sum — $150 down, and the bal- 
ance within 30 days. The $150 was then paid by the buyer, and 
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the boat was delivered to him, since which the libellant bas seen 
nothing of the boat or thé buyer until the commeiicenient of tbia 
suit, and bas reeeived no part of the purchase money except the 
$150. Wbat the foll considération was agreed to be libellant does 
not recoUect, but he thinks it waa over $500, and he thinks that no 
bill of sale of the boat was ever given by him. 

Nothing of ail this appears in the libel, which contains no allusion 
to either Charles or Cornélius M. Vanolinda, and makes one Wright 
the party défendant, with wbom it is évident the libellant bas no con- , 
troversy. But assuming the libellant's recollection to be aocurate, 
which evidently it is not in ail respects, and assuming that the state 
of facts sought to be made by the libellant's testimony is admissible 
under his libel, his action cannot be maintained ; for, according to 
the libellant's testimony, at the expiration of 30 days from his deliv- 
ery of the boat to Charles Vanolinda, in July, 1874, he had the right 
to résume possession of the boat, and from that time to this he bas 
made no attempt to exercise this right. The fact conceded in this 
case, that no bill of sale of the boat was given at the time of the 
delivery of the boat to Charles Vanolinda, is deprived of much of its 
ordinary signiûcance as bearing upon the question whether the title 
was intended to be transferred by the circumstance that the libellant 
bas no bill of sale. The only bill of sale proved is from William D. 
Callister to the libellant and one Mr. William H. Crennel. The libel- 
lant, doubtless, became possessed of Crennel's interest in the boat, but 
he bas no bill of sale from Crennel. Assuming, however, that the 
omission to deliver a bill of sale to Charles Vanolinda, under thèse 
circumstances, be sufficient to compel the conclusion that there was 
no intention to part with the title to this boat at the time of the bar- 
gain with Charles Vanolinda, still it must in equity be held that any 
right to reclaim possession of the boat, upon failure of the buyer to 
perform his agreement, has been waived by thia long and unexcused 
delay of some seven years. And this, certainly, when, as the claim- 
ant bas proved, the boat was during this long period running upon 
the Erie canal, and both Charles Vanolinda and the présent pos- 
sessor, Cornélius Vanolinda, had been seen by tbe libellant ou more 
than one occasion without any demand of the possession ever being 
made, and when no obstacle existed to prevent the libellant from 
resuming the possession at any time. It was the libellant's duty, if 
he intended to reclaim possesion of the boat, to do so within a reason- 
able time after the default ; and he cannot be permitted to wait seven 
years, and then without demand apply to bave the court put him in 
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possession as against one who, according to testimony that Las not 
been disputed, bought the boat in 1875, paying full value therefor, 
and since then bas been in peaeeful possession of the boat, with the 
knowledge of the libellant and withont objection on bis part. 
The libel is dismissed, with costs. 



The Old Natohez. 

IDisiriet Court, 8. B. Mississippi. 1881.) 

1. DiSMANTLED Wateb-Cbaft — Salvage. 

Salvage services can be rendered to a dismantled steam-boat, moored on a 
navigable river, and undergoing altérations and repairs for the purpose of 
being iitted for use as a wharf-boat. 

In Admiralty. 

Albert M. Lea, for libellant. 

W. B. Pittman, for claimant. 

HiLL, D. J. The questions for décision arise upon the libel, an- 
swer, and agreed state of fact8,.from which it appeard — 
That the vessel arrested was formerly used in navigatiiig the Mississippi 
river; that she became unflt for that service and was dismantled of ail her 
machinery and other appartenances necessary for such use, leàving the hull, 
cabin, and outer construction ; that she was purchaàed in this condition at 
Cincinnati, and by her owners removed to a landing near the eity of Vicks- 
burgh, for the purpose of being repaired and fltted for use as a wharf-boat for 
shippers and passengers upon and aeross the Mississippi river at Vicks- 
burgh, or those shipped to and from said port upon vessels plying upon 
said river; that she was moored to the bank of said river by such ca- 
bles and fàstenings as are used upon steam-boats for said purposes, and 
was undergoing the necessary repairs and altérations to fit her for the uses 
intended ; that there was moored to and f astened by her side a barge loaded 
with coal, which caught fire, and which fire coininnnicated to the Xatchez. 
Libellant, diseovering the flre, went to the rescue, awoke the watohman on 
the îfatchez, and with the aid of another, who came to their assistance, eut 
loose the burning barge, sent her adrift, and extinguished the fire on the boat. 
In this service they ençountered considérable beat and smoke, and some Per- 
sonal hazard, and libellant now propounds his chiim for compensation as a 
salvor. The owners of the boat deny that she is liable to any salvage charge 
whatever. 

To entitle a salvor to compensation the article saved and upon 
which the charge is made must, at the time the services are per- 
formed, be upon or washed from the sea, or some navigal>le stream, 
and must be something used in navigating the stream or sea, or as 
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au article bf commerce transporte^ upon the sea or navigable atream, 
which includes ail descriptions of water-craft used, or intended to be 
used, in conveying persons or property on or across suoh navigable 
stream, and the cargo transported thereon, or some article of com- 
merce transported by being itself floated thereon. The liability dé- 
pends npon the use then being made, or intended to be made, of the 
vessel or other article, and not upon the mare fact that it is at the 
time afloat. 

In the case of The Hehdrîck Iludson, 3 Ben. 419, the boat, like 
the one in this case, had been used as other steamboats, but had 
been dismantled and used as a hôtel and saloon at différent places 
upon the Hudson river, and while being removed from one place to 
another it was necessary to hâve her pumped out to keep her afloat 
and enable her to reach the point where she was to be again 
stationed to be used for the same purpose. A claim was made for 
this service, and rejected for want of jurisdiction in the court ; Judge 
Blatchford holding that to entitle a party to salvage compensation 
in admiralty the vessel or other thing must be in some way engaged 
in navigation or. commerce, or must be so intended, although it may 
then be floating upon a navigable stream. This, I am satisfied, is 
the correct doctrine, and brings us to the question as to whether or 
not the Natchez was, at the time the service was performed, intended 
to be used in aid of navigation or commerce. . Wharf-boats are buoy- 
ant upon the water, and fastened to the bank of the stream in such 
a manner as to form a communication between the land and the ves- 
sels loading or unloading, or receiving and landing passengers and 
freight, and are so constructed as to be capable of being removed 
from place to place so as to enable the vessels to land and reçoive 
their cargoes at any stage of the water, and in thèse respects are im- 
portant aids to commerce and navigation, much more so than any 
kind of stationary wharf, and especially so upon the Mississippi 
river, whose banks are so changeable. Therefore, being floated upon 
the water and movable, and being in aid of commerce and naviga- 
tion, I can see no reason why this kind of water-craft should not be 
liable to a charge for salvage. It is not necessary that the vessel or 
other thing should be at the time so employed. If she was intended 
for such use it is sufficient, as held in the case of The Cheeseman v. 
Two Ferry-koats, 2 Bond, 363. 

I am satisfied that libellant is entitled to salvage compensation 
for his labors and risk in saving the property seized, but it is difficult, 
under the pleadings and agreed facts, to say how much. There is 
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no definite rule. It may be by a ratable portion of the value of the 
property saved, or it may be a sum in gross. The value of the 
property at the timè is not fixed by the agreement. It is agreed 
that the boat cost $4,000 and the repairs $2,000; that she was 
insured for $5,000; and that recently, in negotiations for her pur- 
chase, claimanta held her at $12,000; but what changes had been 
made in the value does not appear, or whether the boat was in fact 
worth that sum is not stated. It is agreed that the costs and repairs 
up to that time amounted to $6,000, and it is the value at that time 
and not subsequently that must be taken as a basis, if value is 
considered. It seems to me that, whether the amount be considered 
in gross or ratably according to value, $500 is .a fair compensation 
to libellant foi his services, The service was not long, nor is it 
claimed that there was much hazard. Libellant was thé discoverer 
of the fire and mainly instrumental in the rescue. He is therefore 
entitled to a greater compensation than Stricker, who came to his 
aid. The watohman, whose dereliction of duty caused the danger, 
can claim nothing. 

Libellant wiU be allowed the sum of $500 and fuil costs, for which 
let a decree be entered. 

Beo same case on appeal, infra. 



The Old Natchez. 

(Circuit Court, S, D. Mississippi. 1881.) 
Décision of the district court, ante, 476, afflrmed. 

In Admiralty. On appeal. 

Paedeb, g. J, In the summer of 1879 the steam-boat Natchez 
■was taken to Cincinnati, Ohio, and dismantled, and stripped of her 
boilers, engines, and paddle-wheels. Her cabin was stripped of its 
furniture, her smoke-stacks were taken down, and everything that 
could be made available in the construction of a new steam-boat was 
taken off. There remained of the old boat the hull, the cabin, the 
texas, the hog-ohains, running from stem to stern, the fore and aft 
capstans, the stair steps leading from the lower to the boiler decks, 
her boiler deck, and hurricane roof. She was without motive power 
of anykind, and remained moored at Cincinnati until the fall of 1880, 
when she was purchased by the Vicksburgh Wharf & Land Company, 
and then towed to Vicksburgh, in this state, and moored to a landing 
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about half a mile from the city, Carpenters were put'to work on her, 
cbanging. ,her decks, erecting a cargo-box, and otherwise remodelling 
and preparing her for a wharf-boat. Thèse repairs had not been 
completed on her, and she was engaged in no manner in commerce 
or navigation, when in the night-time of July 19, 1881, the libellant dis- 
covered her to b^ on fire, with her watchman on board and asleep, and 
no other assistance at hand. By the efforts of libellant the hull or 
hulk, or barge or wharf-boat, was sàved. At this timè there was> in 
the interest of claimants, insurance to the amount of $5,000 "on the 
hull, cargo-box, tackle, and apparel of their wharf-boat Natchez, lying 
at," etc., conceded to be the same hull or hulk, or whaif-boat, saved 
by libellant and, libelled herein. 

The claimant resists the daim for salvage on the ground that the 
court is without jurisdiction beeause the -Natchez was a mère hulk, 
without raotive power of any kind, and was not engaged in com- 
merce or navigation, and was destined for a wharf-boat. The dis- 
trict court maintained jurisdiction and allowed salvage on the ground 
that the Natchez was a floating boat or vesselon a navigable stream, 
fitted for a wharf-boat, and, as such, intended to aid commerce and 
navigation, an^supported the décision with the case of The Cheese- 
man v. Two Ferry-boats, 2 Bond, 363. The claimant relies in this 
court on the case of The Hendrick Hudsoiv, 3 Ben. 419, and makes 
the argument that at the time the alleged salvage services were ren- 
dered the Natchez was not engaged in aiding commerce or naviga- 
tion, and at that time, or as a wharf-boat, she was not subject to any 
maritime liens or responsibilities. 

The facts of The Hendrick Hvdson are entirely différent from the 
facts of this case. The Hendrick Hudson was aground, destined to 
continue so, and she had been converted into and used as a "saloon 
and hôtel," and she was only to be floated so as to reach a more 
eligible location. She was no more subject to admiralty jurisdiction 
than would be a hôtel on a wharf. 

The reasoning in the case of The Cheeseman fuUy sustains the 
judgment of the district court in this case, and, were it necessary, I 
might be willing to wholly base my judgment on the same ground. 
But it is not necessary, as the agreed facts in this case, as I hâve 
recited them, show that no matter what may hâve been the intention 
of her owners as to future use, the dismantled Natchez still retained 
ail the characteristics and distinctive features of a water-craft, ca- 
pable of being used in commerce and navigation, and she was afloat 
on waters over which the courts of the United States hâve admiralty 



480 FEDEEAL BEPOBTEB. 

jurisdîction. As such water craft she was insured by her owners. 
As a barge or lighter she may be in use ,to-day. As such water-craft 
she could be in impending péril on a public, navigable river, and 
could be rescued from such péril by maritime service. 

Salvage is compensation for maritime services rendered in saving 
property or rescuing it from impending péril on the sea, or on a pub- 
lic navigable river or lake where Interstate or foreign commerce is 
carried on. See Marvin, Salvage, § 97. Under this définition it 
vfïil benoticed that the property saved need nothave motive power,nor 
be engaged in commerce or navigation, to be subject to salvage. Nor 
do I see how the intended destination of the property can affect the 
question. Conceding that the actual use of the property may déter- 
mine the right to salvage, as was deoided in the Hudson Case, yet 
hère the Natchez was not yet used as a wharf-boat, but stood upon, 
the same footing as any other barge moored to the bank of the river 
waiting to be loaded, towed away permanently, tied up, or broken up, 
as the business or interests of the owners might suggest or require. 
Whether a boat fitted, arranged, and actually used as a wharf-boat 
can be the récipient of maritime services in saving her from impend- 
ing péril, so as to make her liable for salvage, it is not necessary to 
décide. 

The argument made, that in the conceded condition and position of 
the Natchez she was not subject to maritime services, liens, and 
responsibilities, is not well supported. Under the law of Mississippi 
she could be the subject of liens which this court would recognize, 
and in proper cases enforce. See Code, Miss. § 1395. She could 
hâve been liable in cases of collision, and she was a subject for mari- 
time contract as per insurance in this case. 

In my judgment the decree of the district court in this case was 
correct, in maintaining jurisdiction and holding that libellant was 
entitled to salvage compensation. Let a decree be entered in this 
court in terms the same as was entered in the district court, with 
costs. 
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United States v. Lbverich and othera. 
{District Covrt, S. D. New York. November 2, 1881.) 

1. Peactice AT CoMMON Law— JuDOMBaîT OS Demudiihir. 

At the common law a judgment on demurrer was a final disposition of the 
case, unless leave was given at the same term of the court to withdraw it and 
plead over. 

2. Pbactice Undee the New York Codb op Peocbdubb— Okdeb Ovbkeuliiïg 

DBMUIir.ER. 

Under the New York Code of Procédure, where, upon demurrer to an answer 
getting up new matter in defence, an order is entered slmply overruling the 
demurrer, and no reply to such new matter is required in order to go to trial, 
Md, that such an order, not direoting final judgment, is, in practice, équiva- 
lent to an order to proceed to trial upon the issues raised by the answer as it 
stands, and that no other formai withdrawal of the demurrer is necessary. 

Motion to Strike Cause from the Calendar. 

S. L. Woodford, U. S. Atty., and E. B. Hill, Assi. Dist. Atty., for 
plaintiff, 

MiMer é Peckham, for défendants. 

Brown, D. J. The plaintiff demurred to new matter in the answer 
Trhich did not constitute a counter-claim, but was set up as a defence 
to the action, This is authorized by section 494 of the New York 
Code of Procédure. After argument the demurrer was overruled. 
The défendant thereupon prepared an order for signature, overruling 
the demurrer and ordering judgment for the défendant, with costs. 
On inspecting the order on file, it appears that the judge struck 
out the words "ordering judgment for the défendant on the demurrer," 
leaving simply the words "overruling the demurrer." The défend- 
ant entered this order and served upon the plaintiff a copy of it, and 
afterwards admitted due service of a notice of trial for this term. 
He now moves to sti:ike from the calendar as improperly there, bc- 
eause no order has been entered giving leave to the plaintiff to with- 
â/raw the demurrer and proceed either to reply or to go to trial upon 
the issues of fact raised by the answer, as denied by implication, 
under the provisions of the New York Code, § 522. 

The practice at common law, and in this state prior to the Code, 
^, as well settled, that if a demurrer to a plea or answer for insuffi- 
ciency were overruled, the défendant had judgment of nïl capiat, that 
the plaintiff take nothing by his writ, and this operated as a final 
judgment, (1 Burr. Prac. 251; 2 Arch, Pr. 11, 225; Brevoort v. Bre- 
voort, 40 N. Y. Supr. 216; Cooke v.Sager, 2 Burr. 754;) but the court 
v.9,no.8— 31 
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might give the party in fault leave to withdraw the demurrer and 
reply on terms> although this wae allowed only during jthe same term 
of the court. Currie v. Henry, S Johns. 140; 7 Cow. 101. 

In tlie theory of pleading the issue of law raised upon a gênerai 
demurrer to a pleading complètes the record of the case to be tried, 
and ju'dginent follows logically for the one party or the other accord- 
ing to the décision upon this issue. Theoretically, it is as much a 
détermination of the case which the record présents as a verdict 
upon an issue of fact; and if there be but one count or plea, a 
décision of the sufficiency of this upon demuïrer disposes finally of 
the :whole case which the record shows, unless a différent record be 
allowed to be made up and thereafter presented. The usual mode 
of doing this has long been to permit a witMrawal of the demurrer. 
1 Burr. Pr. 251; DoMf/tesv. /SatterZee, 11 Johns. 22; County of Dallas 
V. Mackenzie, 94 U. S. 660, 664. This permission has always been 
within the discrétion of the court, as it is also declared by section 497 
of thé Code, and it is sometimes refused. 2 Sandf. 673; Loiory v. 
Inman, 6 Abb. (N. S.) 394; Osgood v. Wkittdsey, 10 Abb. 134; 7 
Robt. 480. 

The mère décision of the court upon a demurrer, holding it good or 
bad, does not dispose of the record. The order or judgmént entered 
upon the décision ought to indicate what is intended. If the new 
matter in the answer be such as under the Code requires a reply, 
leave to reply would be necessary; and such leave to reply would 
be a Bufficient withdrawal of the demurrer. In this case there was 
no new or further pleading by the plaintiff, and hence no need of pro- 
viding therefor in the order entered on the décision of the demurrer. 
Had the court intended to enter judgmént for the défendant upon its 
décision the clause to that effect, asked for by the défendant, would 
not hâve been strie ken out. In striking out this permission for judg- 
mént the intention of the court was apparent that the cause should 
proceed to trial upon the complaint and answer as upon a formai 
withdrawal of the demurrer, which had been overruled. If judgmént 
is not ordered that is necessarily the only alternative for disposing of 
the cause; and although a récital of leave to withdraw the demurrer 
would be more explicit, and more in accordance with the printed 
forms, yet where, under the Code, no further pleading is necessary, 
and judgmént on the demurrer is not allowed, an order "overruling 
the demurrer" may, I think, be fairly held to imply and include a 
permission to withdraw the demurrer and proceed to trial upon the 
issues as they stood prier to the demurrer. Such, I am informed, 
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bas been the understanding of other judges of tbe United States 
courts in this district, and as thé défendant bas in this case admit- 
ted due notice of trial of the issues of fact, sinçe his entry of the order 
overruling the demurrer, it would seem that he also must bave had 
the same understanding. The use of this form of order, upon this 
construction of its meaning and effect, bas prevailed to a considérable 
estent, and no reasons of importance are shown for disturbing this 
praotice. The motion should be denied. 



Smith and others v. Sohwed and others.' 
{Oireuit Court, W. D, Miatouri, W. £>. November, 1881.) 

1. Fbaudulent Judgments — Evidence. 

A transaction is admissible in évidence, if it can be connected vr'itb. the 
transaction in controversy as part of a connected sclienie to defraud. 

2. SaMB — BONA FiDE DbBT — DeFKAUDING OtHEB CkEDITORS — JUDGMENTS Sbt 

Abide. 

If the purpose of a créditer in obtaining a judgment is not to collect his 
debt, but to help the debtor cover up his property, hig judgment will be set 
aside, though it be shown that his debt was bonafide. 

3. Fédéral Courts— Irregulakities in Judgments of State Courts. 

A fédéral court will not set aside a judgment of a state court for a mer& 
irregularity, when the proceeding is merely tantamount to the common-law 
practice of moving to set aside a judgment for irregularity, or to a writ of 
error, a bill of review, or an appeal. 

4. Removal dp Causes— Subject-Mattbb of the Suit. 

A bill in châncery that had been flled in a state court to enjoin a judgment 
créditer from proceeding to enforce his judgment, and to set it aside, was re- 
moved to a fédéral court. Prior thereto the complainants had brought and 
prosecuted to judgment attachment suits against the judgment debtor, and 
the property attached had been sold by order of court and the proceeds re- 
mained in the hands of the sherifl. The bill prayed for the payment of their 
judgments ont of this f und. Udd, that the fund in the hands of the sherifl was 
no part of the subject-matter of the suit which had been removed, and that the 
court had no control over it. 

In Equity, 

This is a bill in equity brought to set aside a judgment rendered in the circuit 
court of Jackson county, Missouri, on the twenty-sixth day of .January, 1880, in 
favor of respondent îleller, and against respondents Sehwed & Newhouse, for 
69,512.50. The judgment was by confession, and it appears upon its face to 
hâve been upon a promissory note given by said Sohwed & Newhouse to said 
Heller. The bill charges that the judgment was confessed without considér- 
ation, and by fraud and collusion, for the purpose of hindering, dela.J'ing, and 
defrauding creditors. Sehwed & Newiiouse were, for some tinie prior to the 
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rendition of said judgment, engaged in business as wholesale Jeweîers in Pitts- 
burgb, Pennsylvania, and at Kansas City, Missouri. ïheir store at Kansas 
City was established as a branch of their business in Pittsburgh. In the 
course of their business tliey borrowed money, from time to time, from the 
respondent Heller, and made numerous payments on aecount of such loans ; 
but whether, at the time the judgment was coiifessed, there was a balance due, 
as claimed by respondents in the case, is one of the questions in dispute. On 
the same day in which the said judgment in the circuit court of Jackson 
county, Missouri, was confessed, another judgment, for $5,009.33, was con- 
fessed bySehwed & Newhousein favorof Ileller, on another note, in the court 
of common pleas of Allegheny county, Pennsylvania. It appears that the 
alleged balance due from Schwed & Newhouse to Heller was dlvlded into two 
notes, — one for $5,000, and the other for $9,000,— dated, respectively, Decem- 
ber 22, 1879, and February 8, 1879, and each due one day after date, and on 
the former judgment was confessed in the Pennsylvania court, and upon the 
latter in the Missouri court. Executions were issued at once on both judg- 
ments, and the stores at Pittsburgh and Kansas City were simultaneously 
closed by the sherifls, 

Complainants, who are cieditors of Schwed & Newhouse, instituted this 
suit in the state court to enjoin the exécution of the judgment of the circuit 
court of Jackson county, Missouri, and to set the same aside as fraudulent. 
They also brought in the state court suit, by attachment, on their respective 
elaims, and caused the Kansas City stock of jewelry to be attached. Thèse 
attachment suits bave been prosecuted to judgment in the state court. Since 
the institution of this suit the property attached (the stock of watches and 
jç.welry) has been sold under an oyder of the state court, by the sherifE of 
Jackson county, Missouri, to one 0. W. P. Bailey, who is made a party de- 
fendant hei-ein, and the sum of $8,250 was realized therefor, which sum is 
now in the hands of said sherifC to abide the final resuit of this litigation. 
The complainants pray for decree to set aside said judgment as fraudulent and 
void, and also for distribution of the f und in the hands of the sherifï amoug 
the several judgment creditors of Schwed & Newhouse. 

This case was removed from the state court on the ground of the citizen- 
ship of the parties. The further facts, so far as necessary to be considered, 
are stated in the opinion. 

Botsford é Williams and Scarrett é Riggins, for complainants, 
' Bryant ê Holmes and Tichenor é Warner, for respondents. 

McCeaey, C. J. I will consider the several questions of law and 
fact in this case in the order in which they hâve been argued by 
counsel. 

1. It is insisted on the part of the defence that proof of fraud în 
the confession of the judgment in Pennsylvania, and in the sale of 
the Pittsburgh stock under exécution thereon, is not admissible to 
show fraud in the judgment in Missouri. The true rule upon this 
subject is this : It is not compétent, for the purpose of showing fraud 
ia a particular transaction, to show that the same party has been 
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guilty of fraud in another separate and independent transaction, not 
in any way connected witli the matter in controversy. Courts will 
not go into such extraneous matters. But if the transaction souglit 
to be shown in évidence can be connected with the transaction in 
controversy, as évidence of a connected scheme of fraud, it is admis- 
sible. Clark V. White, 12 Pet. 193, 

Judged by this rule, I think the évidence tending to show fraud 
in the Pennsylvania transactions is admissible. The two transac- 
tions were manifestly but parts of one scheme; whether honest or 
fraudulent, is to be considered presently. They were between the 
same parties. The balance claimed by Heller as due him from Seh-wed 
& Newhouse was divided into i two notes, and the collection of the 
sums due on said notes, respectively, was the ostensible purpose of the 
confession of the two judgments. They were rendered on the same 
day, and unquestionably in pursuance of an understanding between 
the parties. The two notes were, in fact, parts of the same debt. The 
two stores were branches of the same business, and the two judg- 
ments were, therefore, bo connected together as to be justly regarded, 
for the purposes of this question, as parts of one transaction, tOrwit, a 
scheme by which it was intended to procure judgments and exécu- 
tions in favor of Heller, and sell ail the stock of Schwed & Newhouse, 
both in Kansas City and in Pittsburgh. There is also testimony 
tending to show that it was the purpose of tho parties to prevent 
compétition at both sales, so as to enable Heller to purchase the prop- 
erty for less than its value. Of this évidence I will speak in another 
connection. I mention it now only as bearing upon the question 
whether there was a connection between the transactions at Kansas 
City and Pittsburgh ; and I say, without hésitation, that it is the duty 
of the court, under the circumstances of tho case, to consider the 
whole transaction, embracing the procefedings at both places, in deter- 
mining the question of fraud in the Missouri judgment. 

2. Looking thus at the transactions, can it be said that fraud on 
the part of Heller is establishod by such a prépondérance of proof as 
the law requires ? This dépends upon facts and circumstances shown 
in the évidence. The goods seized were worth largely more than the 
claim of Heller. The stock at Kansas City was worth at least $14,000, 
and that at Pittsburgh probably as mueh. This circumstance of itself 
would bave but little weight, for a bonajide judgment créditer has a 
right to levy upon property of his debtor of a value greater than Lis 
judgment; but the value of the goods seized in this case is signifi- 
cant, in view of the further fact, which is clearly established, that 
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there was a systematic effort both at Kansas City and at Pittsburgb 
to prevent the sale of the goods at their full value. 

At Pittsburgb, the stock was levied upon and advertised for sale 
as "two large safes and contents, a large lot of clocks, lot of wateh- 
makers' tools, one desk, four tables, three chairs, a lot of slielving, " 
etc.; certainly, a very imperfect description of the valuable stock 
of watches and jewelry to be disposed of, and not well calculated to 
invite compétition in bidding. At the sale only two bidders appeared, 
who were not there, apparently, in the interest of the défendants, 
and thèse were deterred from bidding by statements made to them 
by persons acting in the interest of Schwed, Newhouse, and Heller, to 
the effect that the goods were to be purchased for a friend of theirs, 
and that it was desired that outsiders should not interfère. Heller, 
who was personally présent at the sale, requested one Koemer, who 
was présent, not to bid, and offered him his choice of several articles 
of jewelry to desist from doing so. The sale was made in a hurried 
manner, — large lots of jewelry being sold in a lump, — and the whole 
stock, excepting a very fe-w articles, was bid in by Heller, who never 
took possession of it, but left it with Schwed & Newhouse, who at 
once resumed business, with no change in the style of the fii'm, except 
to hâve printed on their sign, in very smaU letters, the word "Agts." 
It is claimed by respondents that Heller gave the stock to bis sister, 
who was the wife of Schwed, one of the firm of Schwed & Newhouse, 
and that it was as her agent that the firm continued the business. 
If, however, it be true that Heller obtained the confession of judgment 
by an arrangement with Schwed & Newhouse, and with the intent to 
hâve the stock sold, bid it in, and gave it to the wife of Schwed, and 
if ail parties combined to prevent compétition at the sale, so as to 
accomplish this resuit, then the judgment and sale were fraudulent 
and void as to the creditors of Schwed & Newhouse. 

I am inelined to the opinion that such a transaction is fraudulent, 
in law, for the reason that it is not a honafide effort to coUect a debt, 
but a method of transferring property from a husband to his wife so 
as to place it beyond the reach of his creditors, which the law will 
not tolerate. In this case, I am quite clear that the transactions 
from their inception were fraudulent in fact. If it had been other- 
wise, there would bave been no effort on the part of Heller, Schwed, 
and Newhouse to prevent compétition at the sale ; on the contrary, 
they would hâve been anxious to see the stock sold for the highest 
possible price. If it sold for more than Heller's judgment, Schwed 
& Newhouse would hâve received the exeess. In that event, Heller 



SMITH V. SCHWED. 487 

would hâve received the money due him, and could hâve given it to 
his sister if so disposed. Wliy, then, did they ail exert themselves 
bO zealously to prevent compétition and hâve ail the goods struck oiï 
to HeUer at low priées? Evidently, because it was their purpose to 
divest Schwed & Newhouse of théir title, without, in fact, depriving 
them of the stock or bfeaking up their business. The judgment and 
sale were to be effectuai as against creditors, but, for ail other pur- 
poses, the business -was to go on. It is impossible to believe that ail 
this circumlocution was resorted to for the sole purpose of enabling 
Heller to make a présent of the stock to his sister. If he believed 
Schwed & Newhouse were solvent, why did he ^not take the goods 
from them directly inpayment for his debt? If they were willingto 
aid him to obtain the stock by confessing judgment and preventing 
compétition at the sale, they would, of course, hâve been willing to 
turn out goods directly to him in payment. By this simple arrange- 
ment a large expenditure for costs would hâve been saved, and only 
creditors could bave raised any valid objection to it. It is clear to 
my mind that Heller knew, or, at least, suspected, that Schwed & 
Newhouse were indebted, and that he combined with them, under 
cover of a judgment, exécution, and sale, to transf er title to Mrs. 
Schwed before any of the creditors could be informed. 

The resort to the expensive légal proceedings shown in the évidence, 
when debtors and creditor were acting together in perfect harmony, 
can be aecounted for only upon this theory. I am strengthened in 
this view by the fact that there was great haste and apparent secrecy 
in the proceedings. Why, for example, if there were no other known 
creditors, was it deemed necessary to hâve the two judgments con- 
fessed iù différent states on the same day, and to hâve exécutions 
immediately issued and levied on both stocks? Enough has been 
said to show the fraudulent character of the proceedings at Pitts- 
burgh; but it is earnestly contended that there is no suiScient proof 
of fraud in the judgment in Missouri, which is the judgment attached 
and sought to be set aside in this case. If I am right in the conclu- 
sion above stated, that the two transactions are so intimately con- 
1 ected as that they must stand or fall together, then the badges of 
fraud to which I hâve called attention are fatal to both judgments. 
But there is proof tending strongly to show that the scheme which 
was carried out at Pittsburgh was attempted at Kansas City, and was 
unsuccessful only because the sale was enjoined. Hère, as at Pitts- 
burgh, the goods were kept in a safe. As soon as the exécution was 
placed in the hands of the sheriff, Newhouse, who was in charge of 
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the Kansas City stock, began to depreciate tlie value or tlie goods. 
He claimed that he could not open the safe to enable the sheriff to 
examine and schedule the goods. He stated that the goods were of 
cheap quality and not valuable, and suggested to the sheriff to sell 
the whole stock in bulk. He several times suggested the same as to 
the sale of the safe and its contents, and the sheriff thinks he asked 
him if the safe and contents could not be sold without opening it. 
This was very strange conduct on the part of a debtor whose goods 
were about to be sold on exécution, and it can only be explained upon 
the theory that hère, as in Pittsburgh, it was intended to sell the 
goods under the exécution for the benefit and advantage of Schwed & 
Newhouse. If such -was not the case, self-interest would hâve dic- 
tated to Newhouse to magnify rather than depreciate the value of the 
goods, and to use ail means in his power to hâve them sold for the 
highest possible price. 

Moreover, it appears from the testimony that the représentations of 
Newhouse, as to the value and character of the goods, were untrue. 
After the safe was opened, and the goods came to be examined by an 
expert, it was found that instead of being of the cheapest kind, and 
such as peddlers usually sell through the country, as represented by 
Newhouse, one-third of the goods were solid gold, and nearly ail the 
balance were plated, and that the actual value of the stock, in the 
opinion of the expert, instead of being very small, and not over $5,0 '0, 
as represented by Newhouse, was from $15,000 to $16,000, wholesale, 
and $20,000 to $22,000, retail. It appears further that after the levy 
Newhouse requested one Schribner, who had been acting as traveling 
agent for the Kansas City house, to remain in Kansas City, as the 
business would go on after the sale as before. This request must hâve 
been made with the expectation on the part of Newhouse that he, or 
the firm of Schwed & Newhouse, would be allowed to retain the stock 
after the sale in the same manner as in the case of the Pittsburgh 
stock. AU thèse eircumstances, and others which might be mentioned, 
lead inevitably to the conclusion that the judgment, exécution, and 
levy in Kansas City were parts of a scheme by which, in connection 
with like proceedings in Pittsburgh, the two stores of Schwed & New- 
house were to be sold for the purpose of hindering, delaying, and 
defrauding creditbrs, and placed in the name of the wife of Schwed. 
The proceedings in both courts would, in my judgment, be equally void 
if the purpose had been to sell the Kansas City stock to pay any sum 
due Heller, and at the same time to transfer, under the form of a judi- 
cial sale, the Pittsburgh stock to the wife of Schwed, to be held in her 
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name for tlie benefit of Schwed & Newhouse. Such being tlie scheme, 
it would be impossible to hold it valid as to part and void as to the 
remainder. That Schwed & Newhouse acted with fraudaient intent 
is entirely clear. It would be difficult to imagine a more outrageous 
fi-aud upon creditors than appears to bave been deliberately attempted 
by them. In the course of about six months they made purohases of 
merchandise on crédit from 51 merchants, aggregating some $25,000, 
and then suddenly undertook, through confessions of judgmcnts and 
sales, to transfer the very goods for which thèse debts were in large 
part contracted to a brother-in-law of one of them, with the under- 
standing that he would allow them to retain the goods, and go on with 
the business under the guise of an agency. 

There is no room for question hère except as to whether Heller had 
notice of the fraudulent purpose of Schwed & Newhouse. I hâve 
already given some of my reasons for holding that he had notice. 
The transactions were extraordihary, unusual, and suspicious. The 
relations between the parties alïord strong ground for the conclusion 
that Heller was fully advised as to the condition and purposes of the 
firm. Their conduct was such as to put him on inquiry and lead him 
to infer that they were trying to put their property beyond the reach 
of creditors ; and, as already suggested, the conduct of Heller himself 
can be explained oiily upon the hypothesis that he knew the purpose 
of Schwed & Newhouse to be -to defraud creditors, and intended to 
aid them in that purpose. 

3. In view of what bas been said, it is unnecessary to décide the 
question whether Schwed & Newhouse were hona fide indebted to 
Heller in the full amount of the judgments confessed. If it were 
necessary to décide this question I would examine the évidence very 
carefully, as I am not at présent satisâed as to what the fact is. 
Being satisfied that the judgment was fraudulent, — in fact, given and 
taken with a deliberate purpose to defraud, — I hold that it must be set 
aside, independently of the question of the hona fides of Heller's 
claims. A creditor having a demand, however just, cannot use it 
as a means of defrauding other creditors of the^ same debtor. In a 
fair race for préférence, if he, by diligence, secures an advantage, it 
may, perhaps, be maintained ; but if his purpose is not to collect his 
debt, but to help the debtor cover up his property, he cannot shield 
himself by showing that his debt was hona fide. 

4. It is alleged in the bill that the judgment in question is void 
becaua« not entered in accordance with the statute of Missouri reg- 
ulating the confession of judgments. It is said that the statement 
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upon which tbe judgment was rendered was defective, in that it did 
not set forth the facts out of which the indebtedness evidenced by the 
notes arose ; and, as authority for the proposition that this is a fatal 
defect, we are cited to the case of Chappel v. Chappel, 12 N. Y. 215. 

On the other hand, it is insisted that the statement and affidavits 
upon which the judgment was confessed were in ail respects such as 
the statute requires. I do not go into the question because I am 
clearly of the opinion that it is one over which this court has no 
jurisdiotion. The fédéral courts will not entertain jarisdiction to set 
aside the judgment of a state court for mère irregularity, or in a case 
■where the proceeding is merely tantamount to the common-law prac- 
tice of moving to set aside a judgment for irregularity, or to a writ of 
error, a bill of review, or an appeal. The proceedings in ail such cases 
are to be regarded as supplementary to and connected with the Orig- 
inal suit, and must be instituted in the same court with the original 
proceeding. This court can only take jurisdiction where the bill is 
in its nature a separate, in dépendent, and original suit. Gaines v. 
Fuentes, 92 U. S. 10; Barrow v. Hunton, 99 U. S. 80. 

6. I corne now to a question of considérable importance in its 
application to this and other cases. Can this court decree a distri- 
bution of the f und now in the hands of the sheriff of Jackson county, 
Missouri, as proceeds of the sale of th<e property attached in the sev- 
eral attachment suits instituted by the complainants herein, in the 
state court, against Schwed & Newhouse. It will be observed that 
thèse attachment proceedings were instituted and.conducted to judg- 
ment in the state court, and that the sale under which the sherifï 
holds the money in question was made in the attachment suits by 
order of that court. It is only the bill in chancery instituted in the 
state court to enjoin the Heller judgment, and set it aside, that has 
been removed to this court. True, the bill contains a prayer for the 
payment of the complainant's judgments out of said fund, but the 
main purpose of the suit, and the feature of it which euables thia 
court to take jurisdiction, was the prayer for a decree setting aside 
the judgment of Heller for fraud. 

It is well settled that the removal of the cause to this court brought 
with it the subject-matter of the controversy, so as to enable the court, 
by final decree, to dispose of the same. What was the subject-mat- 
ter of this suit, which, by the removal, was brought within our control? 
Clearly, it was the judgnxent and exécution in the case of Heller 
against Schwed & Newhouse, and not the money in the hands of the 
eheriff, received by him in the course of proceedings in the attach- 
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ment cases. Thèse latter cases, not having been removed to this 
court, remain, with ail their incidents, in the hands of the state 
court. We hâve no authority to make any decree disposing of prop- 
erty which is within the oontrol of another court of co-ordinate juris- 
diction. The state and fédéral courts of this country, sitting as they 
do in the same localitips, and exercising a concurrent jurisdietion over 
many subjects, hâve great reason to observe with care the well-setcled 
raie that the court which first gets possession of the subject-matter 
of a controversy must keep it until the controversy is decided, unless 
deprived of it by superior authority. In this case there will be a 
decree setting aside the judgment mentioned in the bill, but no order 
for the distribution of the fund in the hands of the sheriff. 
Application for such an order must be made to the state court. 



In re Bright, Bankrupt.* 
[Distriet Court, E. D. Penna^lvania. Kovember 11, 1881.) 

1. BABKBUPÏCY— DiSCHAKGB— AsSHaST FrAUDTOBINTLT PrOCURED — ESTOPPEL. 

A créditer, whose assent to the "bankrupt's discharge was procured by the 
promise of a pecuniary considération, is estopped from afterwards setting up 
the fraud as a ground of objection to thç discharge ; but other creditors, upon 
leaming of the fraud, may object to the discharge upon that ground. 

Motion for Discharge. 

The register, to whom was referred the spécifications against dis- 
charge, reported the testimony, the material parts of which are re- 
ferred to in the opinion, and recommended the discharge of the bank- 
rupt. 

A. P. Spinncy, for bankrupt. 

Benj. H. Haines and /. M. Washburne, for creditors. 

Butler, D. J. The spécification of objection that Mr. West's 
assent to the discharge was procured by the bankrupt, or by Mr. 
Torry for him, by means of a pecuniary considération, is fully sus- 
tained by the proofs. Mr. West, when his assent was applied for, 
demanded $1,000, which the bankrupt declared himself unable to 
furnish. Mr. West pointed to the judgments held by Mr. Torry, as 
a means of securing it. Thèse judgments, which had been entered in 
Mifflin county as well as in Schuylkill, had simultaneously been sued 
out in both places; and while it seems that the entire amount due was 
realized in Schuylkill, $1,000, or nearly so, were collected, and still 

♦Reported by Albert B. Guilbert, Esq., of the Philadelphia bar. 
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in counsel's hands, in Mifflin. This money in Mifflin was pointed 
out by Mr. West as a means of securing what he required. The sug- 
gestion was adopted by the bankrupt ; and by arrangement between 
himself, Torry, and Mr. West, the judgments were transferred, to 
enable the latter to obtain the money in Mifflin county. After the 
assent was thus obtained, it was discovered that this money, (which, 
it would seem, should hâve passed to the assignée in bankruptoy, as 
the property of the bankrupt,) had previoasly been transferred by 
Mr. Torry to others, on the bankrupt's account, Mr. West, in con- 
séquence, realized nothing on his transfer, This latter fact, however, 
is unimportant. His assent was obtained by means of the pecuniary 
considération held out. That this considération failed, and he was 
disappointed, is immaterial. He fuUy expected to obtain the money ; 
and it is quite probable the bankrupt and Torry united in this 
expeetation, for the former testifies that he did not know of the pre- 
vious transfer, and the latter says he had forgotten it. In the assign- 
ment it is expressly stated that no such préviens transfer had been 
made. I hâve no doubt that both West and the bankrupt expected 
the money to be paid on the transfer to West. West certainly did. 
Whether the bankrupt did or did not is immaterial; he held out this 
considération, and by means of it obtained the assent. Still, if Mr. 
West alone appeared to resist the discharge we would hold him 
estopped, as respects this objection. Being a party to the fraud, we 
would not permit him to set it up, in his own relief. He complains 
only because he did not succeed in obtaining the unfair advantages 
which he sought. If he had received the money he would hâve been 
satisfied, and allowed his co-creditoïs to sufïer from his fraud. But 
while the objection will not avail Mr. West, other creditors, who 
appeared on learning the facts, may urge it. They are not too ]ate. 
They knew nothing of the fraud until the quarrel between the parties 
to it revealed the facts. That Mr. West may dérive advantage from 
tbeir interférence is unimportant ; the bankrupt is not in position to 
object. 

Without noticing any other spécification presented, it is sufficient 
to say that this is fatal. As the case stands the discharge cannot be 
allowed. 
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In re Jackson, Bankrupt. 
[Bittrief Court, 8. D. New York. November 16, 1881.) 

1. Ikjukction DrsBOLVED — Section 5057 — Limitations— Fkacdulent Judgment. 

An injunction should be dissolved when it can no longer subserve any useful 
purpose. 

Where, prior to proceedings in bankruptcy , several exécutions had been le vied 
on the bankrupt's property, and the sherlfE had advertised it for sale there- 
under, when he was stayed by injunction issued in the bankruptcy proceedings, 
but was afterwards allowed to sell and hold the proceeds, subject to the order 
of the court; and after paying certain prior exécutions, about which there was 
no controversy, there remained in the sherifl's hands $611, applicable next in 
order upon a judgment and exécution bf M.; butit was claimed by the assignée 
in bankruptcy, and also by certain subséquent exécution créditera, that M. 's 
judgment was fraudulent and flctitious, and M. 's proceedings under it had been 
stayed since 1874, and the assignée, though knowing the facts since 1875, had 
taken no steps to assail M. 's judgment, — hdd, that the assignee's right to at- 
taek M. 's judgment had, under section 5057, long since expired, and that .the 
injunction should now be dissolved. 

In Bankruptcy. 

Jas. Armstrong, for the motion. 

Jas. G. Grakam, for the assignée. 

Darwin W. Eamond, for creditors. 

Bbown, D. J. Markowitz, the moving créditer, by virtue of a judg- 
ment, exécution, and levy prior to the commeneement of proceedings 
in bankruptcy, obtained a légal lien upon the goods and chattels of 
the bankrupt. The goods were under advertisement for sale under 
this exécution, and others, at the time of the filing of the pétition in 
bankruptcy, on December 8, 1874. On that day an injunction was 
issued out of this court in those proceedings, restraining further pro- 
ceedings by the sherifE. Afterwards it was so modified as to permit the 
sheriff to sell ail the goods and chattels of the bankrupt le vied on, and to 
retain the proceeds to abide the further order of the court . He was also 
permitted to pay two judgments prior to that of Markowitz, there being 
no controversy about them. After paying those judgments and the 
expansés of sale, a net balance of $611.39 remained in his hands, 
which was then, and has ever since been, claimed by Markowitz under 
his judgment of $2,040, which was next in order of lien. Payment 
to him has been prevented by the original injunction, which, as 
respects this judgment, has never been vacated, it being claimed, not 
only on behalf of the assignée in bankruptcy, but also in behalf of 
two subséquent judgment creditors, that that judgment was fraudu- 
lent and coUusive, and designed to give an unlawful préférence to 
Markowitz, who is a brother-in-law of the bankrupt. 
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The assignée în bankruptcy was chosen on Mardi 25, 1875. On 
the nineteenth day of April, 1875, he applied to this court for an 
order upon the sheriff to show cause why the balance of $611.39 
should not be paid to him as assignée. ïhe order was refused by 
Judge Blatchford, who indorsed upon the papers that the relief mnst 
be obtained by plenary suit. The money in the sheriff's hands stands 
in the place of goods which were already subject to the lien of the 
judgment at the time of the commencement of the proceedings in 
bankruptcy. If the judgment wâs coUusive, and designed to give a 
fraudulent préférence, as alleged, it was voidable at the suit of the 
assignée. Such a suit by him to displace the apparent légal lien of 
the judgment, and to recover the property for the use of the gênerai 
creditors, would be within section 5057 of the Eevised Statutes, 
because against a person claiming an adverse interest touching rights 
of, property transférable to or vested in the assignée. Had the 
assignée possessed himself of the goods or the proceeds, notwithstand- 
ing this lien, the judgment creditor must hâve been limited to two 
years in which to assert his right to the goods; and the assignée 
must be held limited to a like period from the time of his discovery 
of the fraud or illegality. Bailey v. Olover, 21 Wall. 342. 

The papers on file, rèferred to on this motion, show that in April, 
1876, the assignée, in his original application for the balance of the 
money, waa apprised of the alleged collusion and fraudulent charac- 
ter of the judgment. The affidavit of Clark, the attorney of the peti- 
tioning creditors, not only stated the fact, but gave some évidence of 
it. No suit, however, bas ever been commenced to assaii the légal 
lien of this judgment. More than six years hâve elapsed since the 
charge of its fraudulent cbaracter was made by the assignée, and since 
he was apprised by the court that it could be assàiled only by ple- 
nary suit. The assignée bas appeared in opposition to this motion, 
but there is no évidence that he is any better prepared to commence 
such a suit now than he was six years ago, or is even proposing to 
recover this money. No reason appears why such suit should not 
hâve been commenced long ago, if it was desired or intended to contest 
the lien of this judgment, except, possibly, the assignee's want of the 
necessary funds to do so, which it must be assumed the creditors were 
not willing to advance. This cannot extend the statute of limitations. 
The object of the statute was to secure the speedy liquidation of bank- 
rupts' estâtes; The ; injunction of December 8, 1874, was not an 
injunction upon the assignee's proceedings, but was for the benefit of 
the assignée to be thereafter chosen. He bas not availed himself of 
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it in the only way it could become bénéficiai to the estate.^by a suit 
to set aside the judgment and obtain the money, — aûd the time for 
doing 80 has long sinee passed. 

I cannot perceive anything possibly usef ul to the bankrupt's estate 
in continuing the injunction longer, and it ought, therefore, to be c^is: 
solved, By the opération of the statute of limitations the question 
of the validity of the judgment hàs long since passed beyond the 
scope of proceedings in bankruptcy ; and the spécial interest of the 
two subséquent judgment creditors, in contesting the judgment, can- 
not be hère considered, as it does not concern the gênerai creditora. 

The motion should be granted. 



In re Shaw and another, Bankrupts, 

IDiêtriet Court, S, D. Nm York. October 18, 1881.) 

1. ExBCUTBD Composition — Attbmpt to Bbt Asidk — Sale bt thb , Bankrupt 

OF His Stock— Inadequacy of Conbideratioiï. 

In a proceeding to set aside a composition in bankruptcy after it has been 
fully executed, a sale of the bankrupt's stock and flxtures, made prior to the 
adjudication in bankruptcy, will not be disturbed on the ground of iiiadequacy 
of priée in a doubtf ul case, nor upon other grounds known to the creditors, 
accepting the composition, although it might probably hâve been avoided by 
an assignée in bankruptcy. 

2. Samb— Samb. 

A créditer, who, with full knowledge of the schedule estimâtes, voted for the: 
composition and received payment under it, is precluded from seeking to set 
aside the composition for mère inadequacy, or because it ultimately turns out 
that a larger amount might hâve been oSered and paid, where the schedules 
show with substantial correctness the situation of the estate. 

3. Same— Absbts — BANKROTT'a RiGHTB WITH RbspBct Thebbto. 

A bankrupt from whom a composition is received is necessarily at liberty to 
deal witli his assets as he chooses. The creditors hâve no concern in the mat- 
ter if their composition be paid and no fraud pfacticed. He may pledge or 
sell his stock to one or more of his creditors to raise money to pay the compo- 
sition, where there is no concealment practiced, or unfairness to others. 

In Bankruptcy. - 

This was a pétition flled in this court on the twenty-sixth day of June, 1877, 
by Frederick M. Peyser, to vacate and set aside a composition inade by thé 
above-named bankrupts with their creditors, conflrmed by an order of this 
court on the flrst day of December, 1875, and to vacate and set aside the dis- 
charge of said bankrupts from their debts. The bankrupts were a flrm 
engaged in the manufacture of blank books in the eity of New York. On or 
about the seventh day of August, 1875, being unable to mëet the payment of 
ail their debts, they sold ail their stock and flxtures to their clerk, Randolph 
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N. Smith, receiving therefor his notes and a chattel mortgage on ail the said 
stock and fixtures as collatéral security for the payment of the notes. On the 
twenty-first day of August, 1875, the bankrupts filed in this court their péti- 
tion in voluntary bankruptcy. Ail subséquent proceedings were regularly 
taken. The notes and mortgages were entered on the schedules as a part of 
the assets of the bankrupts. ïhe pétition er herein was présent at the meet- 
ings of the creditors, voted for a composition of 15 per cent, in cash, and 
receiyed fuU payment under such composition. The L. L. Brown Paper 
CcHnpany and the Wiiiting Paper Company were among the largest creditors 
of the bankrupts, and favored the composition. L. L. Brown and William 
Whiting were the active représentatives of said companies, and they individ- 
ually advanced the money needed to pay the debts of the bankrupts ùnder the 
composition, and received in return therefor the assets of the bankrupts. The 
other facts sufflciently appear in the opinion, 

A. J. Taylor, for bankrupts, 

Geo. H. Black, for petitioners. 

Beo-wn, D. J. The sale of the stock and fixtures tO Smith, for the 
sum of $58,228.50, would not be disturbed on the ground of inad- 
equacy of priée. This sum is more than there is any probability an 
assignée in bankruptcy could bave made ont of the property; and 
the évidence does not show its value was any more than that, if as 
much, considered as a gross sale of the whole stock in bulk, The 
sale is shown to hâve been a device merely to avoid immédiate sale 
on exécution in suits pending against the firm. On this ground it 
might probably hâve been avoided by judgment creditors, or by an 
assignée in bankruptcy; but it was in fact made, as the évidence 
shows, in the interest of the gênerai creditors, and was, doubtless, so 
regarded by them, Smith was an employé of the firm. His notes, 
secured by mortgage on the stock, represented the whole priée, and 
the possession was practically unchanged. It is scarcely possible 
that any créditer could bave been deceived or misled by this thin 
disguise ; and had there been any désire to disturb the arrangement 
<iio made, the creditors would hâve proceeded to ohoose an assignée in 
bankruptcy to set it aside. Instead of doing so they voted almost 
unanimously to accept a composition of 15 per cent. This was done 
with fall knowledge of ail the easential facts. The notes represented 
the full value of the stock, The schedules and the chattel mortgage 
apprised the creditors of the main facts; and had they desired any 
further information they should hâve examined the bankrupts before 
accepting the composition, as the law provides they may do, and 
in tends they shall then do, as to any mattters concerning wbich 
further information is needed. Section 5103; Ex parte Walter, 34 
L. T. (N, S.) YOl. 
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There îs nothing, however, in the évidence, even as it now appears, 
so far as respects the amount of the bankrupt's estate, which would 
vary essentially the apparent amount of assets, The sohedules 
showed about $70,000 estimated assets, of which $68,000 were notes 
of Smith, secured by the mortgage, being about 30 per cent, on the 
entire indebtedness ; and that is the amount of dividend which Peyser, 
the petitioner, testifies Shaw told him the estute would pay. Page 
453. The creditors, including the petitioner, with ail this in full 
view, nevertheless voted to accept 15 per cent, cash, and the compo- 
sition was approved by the court and paid. If any créditer was dis- 
satisfied, on the ground that the estate would net a sum more nearly 
approaching to what the sohedules showed, viz., twice the amount 
offered as a composition, it was his right and his duty to présent bis 
objections at the time. Least of ail can a creditor, who, like the 
petitioner, voted for the composition and received payment with full 
knowledge of the schedule estimâtes, and after being told by the 
bankrupts that the estate would pay 30 per cent., be now heard in 
Beeking to set the composition aside for mère inadequacy, and because 
the amount so offered and paid was not as much as the sohedules 
indicated might hâve been offered ; and the évidence does not prove 
any better condition of the assets substantially than the sohedules 
indicated, if in fact as good. In the ligures exhibited as to the sub- 
séquent business, no account is taken of expansés. In re Herman, 
17 N. B. R. 440; In re Marionneaux, 13 N. B. E. 222. 

The only additional ground for setting the composition aside is, as 
the pétition allèges, that two creditors, the Whiting Paper Company 
and the L. L. Brown Paper Company, fraudulently represented to the 
petitioner that they were willing to take 15 per cent., whereas they 
were fraudulently oonspiring to procure the assets for their own use 
by paying other creditors 15 per cent., in order to make their own 
debt in full. The évidence fails to establish any such design or 
resuit, or any case of fraud or conspiracy. Mr. Whiting and Mr. 
Brown, the active représentatives of those -two companies, made no 
représentations of any kind to the petitioner, nor, as appears, to any 
other creditor, except undertaking to see the composition paid. 
After the adjudication in bankruptcy, thèse two companies signed the 
paper for a voluntary compromise at 15 per cent., which was not 
acted on because the signatures of some creditors, of whom the peti- 
tioner was one, could not be and were not obtained. The évidence 
does not show that anything more than possible proceedings-in tank- 
v.9,no.8— 32 
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ruptcy were contemplated at the time of the sale to Smith. Had the 
plan alleged by the petitioner been in existence prier to the bank- 
ruptcy proceedings, viz., a plan to force a settlement at 15 per cent. 
for the beneôt of Shaw, Whiting, and Brown, it is inconceivable that 
Shaw, after the bankruptcy, should hâve told Peyser, as the latter 
testifies, that the assets would pay 30 per cent. Page 453. This 
fact proves that there was no such plan, and confirms the direct tes- 
timony that the arrangement for paying the composition originated 
after the bankruptcy, and grew naturally ont of the situation. 

The évidence shows that thèse two companies found it greatly to 
their interest to maintain Mr. Shaw's large trade, if possible, as 
that was the principal outlet for the sale of their manufactures. 
They had aided Mr. Shaw before, and now, to keep up their business, 
Mr. Brown and Mr. Whiting, individually, were willing to advance 15 
per cent, cash and take the assets for their indemnity. There is no 
évidence of concealment, collusion, or unfair advantage on their part 
over other creditors. At a meeting of creditors at the Fif th Avenue 
Hôtel this arrangement was openly discussed. Mr. Whiting and Mr. 
Brown were desired to name some sum which they would advance 
and take the assets, and one other créditer is speeificd who was 
desired by them to join in raising the money, but declined. 

A bankrupt from whom a composition is received is necessarily at 
liberty to deal with his assets as he chooses, — ^that is, his means of 
payment; and where cash is offered it is to be presumed that it is 
done by some immédiate pledge or transfer of his assets. How or 
with whom this is eflfected is whoUy immaterial to his creditors, so 
long as no fraud or unfairness is practieed upon them. In re Rei- 
man, 11 N. B. E. 21, 45; In re Van Auken, 14 N. B. E. 425; Ex 
parte Ilamlin, 16 N. B. E. 320, 322. 

From the known fact that Shaw & Co. had no money themselves; 
that cash was the offered composition, — from the open talk by other 
creditors with Whiting and Brown in regard to their advancing the 
money, and the failure to examine the bankrupts in regard to their 
means of paying the offered composition, — it may fairly be assumed 
that the creditors generally either knew that Whiting and Brown 
were to advance the money, or else were too indiffèrent to make any 
inquiry on the subject. There being no fraud and no concealment, 
they are chargeable with knowledge of what they would easily hâve 
ascertained upon inquiry.. And it could not hâve been supposed 
that Whiting and Brown would advance some $30,000 to other cred- 



IN EB SHAW. 499 

itors except apon some arrangement to take the assets for their 
indemnity. Under the ciroumBtances o£ the case the assent of the 
creditorB thereto is, I think, to be plainly inferred; and in wbat 
manner they af terwards dealt with the assets, whether f orming a 
Company or corporation either with or without Mr. Shaw, is imma- 
terial, Had Brown and Whiting individually been creditors, the 
case is therefore not essentially différent from what an express 
arrangement between them and the other creditors would hâve been 
for them to advance the composition on the strength of the assets. 
Such an agreement is valid, although those making the advances 
thereby get paid in full ; and such agreements are not inf requent^ in 
the English practice. Bissell x. Jones, 19 L. T. (N. S.) 262; Ex parte 
Nicholsen, 22 L. T. (N. S.) 286. 

But Whiting and Brown were not individually creditors of the 
bankrupts. They stand, therefore, as respects the creditors, in the 
same situation in which any other persons not creditors would hâve 
stood in regard to their right to treat with the bankrupts concerning 
an advance of money to enable them to pay the composition offered. 
The assets being fully released by the creditors to the bankrupts by 
force of the acceptance of the composition, the bankrupts are at per- 
fect liberty to deal with third persons in regard thereto in any way 
they see fit, and the creditors hâve no coûcern in the matter if their 
composition be paid and no fraud practiced. AU were paid promptly 
in this case, and I see no légal ground, therefore, for interfering with 
the composition which was accepted and performed. Whether Whit- 
ing and Brown eventually made any profits by means of thèse large 
advances, which, with the mortgage on the machinery paid offby 
them, amounted to some $50,000, does not appear, and is immate- 
rial. It does not appear that their own companies bave received 
even the 16 per cent, dividend. But that also is immaterial, as it is 
their own fault if not paid. The testimony is that during the first 
two years, notwithstanding their large outlays and the appraisal of 
the stock at $30,000, in forming the new corporation, the profits of 
the business were nothing. That they expected to make some profits 
may be assumed ; and that the advance which they consented to make 
was fixed at a per centage which they thought safe, and such as 
would leave a margin of profit to themselves, is also to be assumed. 
To fix that per centage was the very subject of arrangement with the 
creditors at the time of the composition. In accepting the per cent- 
age offered, the creditors bound themselves tpthe amount thus fixed ; 
and, aseverything, material is proved to hâve been known to some. 
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was matter of common discussion, was wiihout concealment, and 
easily ascertainable by ail who chose to make inquiry, the composi- 
tion onght not now to be disturbed, 
The pétition should be dismissed, with costs. 



Campbell v. The Mayob, etc., op New Yobk. 
(Circuit Court, 8. D. New Y<rrh. November 9, 1881.) 

1. Lbttbrs Patent— Steam Fiee-Engine Pumps. 

Letters patent No. 42,920, dated May 24, 1864, and îssued to James Knibbs, 
assigner, for an improvement in steam fire-engine pumps, consisting in the 
use, in combination witli tlie constant power of the engine to discharge a 
greater or less number of streams of water, and the same number through 
longer or shorter lengths of hose, of a passage from the discharge to the suc- 
tion side of the pump, regulated by a valve, were not anticipated by the en- 
gines made by the Amosljeag Manufacturing Company, the engine made by 
Reaney, Neafle & Co., nor by the patents either of U. A. Wilder, of Joseph 
Bramah, or of Benoit Duportail. 

2. SuiTS TO Dbfbat a Patent — Mbasube of Pboop. 

To defeat a patent the proof must be clear, beyond any fair and reasonable 
doubt. 

3. Public Use or Sale. 

It must be a public sale or use with the consent or allowance of the inven- 
ter, that will invalidate a patent. 

In Equity. 

George H. Williams, for plaintiff. 

Frédéric H. Betts and Wyllis G. Betts, for défendant. 

Whbelbb, D. J. The plaintiff bas title to letters patent No. 
42,920, dated May 24, 1864, and issued to James Knibbs, assignor, for 
an improvement in steam fire-engine pumps, whereby such an engine, 
having constant power for discharging several streams of water 
through Unes of hose of various lengths, may be made to throw fewer 
streams, or the same number through longer lines when the résist- 
ance to discharge would be greater, without varying the power, or 
causing undue strain upon the working parts or hose, by means of a 
passage from the diseharge to the suction side of the pump, regulated 
by a valve, for the surplus water on the diseharge side caused by the 
restriction upon the discharge. This suit is brought for an infringe- 
ment of this patent, which is not denied, if the patent is valid. The 
validity of the patent is questioned upon the ground that Knibbs was 
not the first inventer of this improvement ; that the same had been 
patented abroad prier to his invention; and that the same had been 
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în public use and on sale in this country for more than two years 
prior to his application. The anticipations relied upon are steam 
fire-engines whioh were made by the Amoskeag Manufacturing Com- 
pany, of Manchester, New Hampshire, the steam fire-engine Philadel- 
phia, which was made by Eeaney, Neafie & Co., of Philadelphia, and 
the patent of E. A. Wilder, No. 27,662, dated Mareh 27, 1860. The 
foreign patents are the English one of Joseph Bramah, No.1,948, 
dated April 19, 1793, and the French one to Benoit Duportail, 
No. 19,532, dated June 12, 1857. The facts as to the existence, 
knowledge of, and use of the devices in thèse fire-engines are to be 
found from a comparatively large mass of évidence, eonsisting of 
documents, drawings, pictures, and the somewhat conflicting testi- 
mony of numefous witnesses as to varions facts and circumstances. 
Upon the whole, after mueh examination and considération, it satis- 
factorily, and beyond any fair doubt, appears that, prior to the 
invention of Knibbs, the Amoskeag Manufacturing Company made 
and put into rotary steam fire-engines manufaotured by them a pas- 
sage for water leading from the suction to the discharge side of the 
engines, which could be opened and closed by a valve, for the pui-pose 
of having water carried through it, and past the pumping apparatus, 
and discharged through the hose by hydrant pressure, when the 
pumps were not operating, which was used at places where there was 
hydrant pressure for that purpose; and that Eeaney, Neafie & Co. 
made and put into steam piston fire-engines, tubes leading from the 
suction and discharge parts of the engine toward each other until 
they met, and in one tube, from the place of meeting to the boiler, 
which could be opened and closed by valves, one in each branch, for 
the purpose of taking water from either the suction or discharge side 
into the boiler, — the two branches leading from the suction and dis- 
charge sides constituting a passage controlled by two valves, through 
which water could be taken from the discharge to the suction side to 
relieve pressure on the discharge side; but it does not appear by 
that measure of clear proof, beyond any fair and reasonable doubt, 
which is necessaryto defeat a patent, that either of thèse devices was 
ever, before that time,used for the purpose of passing water from the 
diseharge to the suction side of the engines to relieve undue pressure 
on the discharge side, caused by reducing the number of discharge 
openings,or increasing the difficulties of discharge by lengthetiing the 
hose; nor that the utility of thèse passage-ways ior that purpose was 
before that time known ; neither does it at ail appear that Knibbs 
derived any aid from either of thèse devices. The counsel for the 
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défendant, after insisting strenuously that the passages were in fact 
used for the purposes of Knibbs' invention, like-wise insist that in 
view of the existence of thèse things, if that only should be found, 
Knibbs only put an old device to a new use, which would not be pat- 
entable. This présents the question, on this part of the case, whether 
such prier knowledge and use of a like device, as is found to hâve 
been had, will defeat the patent. His invention was not to be used 
undei ail circumstances of the use of the engine. It was for use 
only in combination with the constant power for a larger discharge, 
and a restricted discharge. 

The second claim of the patent, and the only one in controversy, is 
for the Connecting passage and valve for the purposes described and 
set forth, the principal of which purposes was the use in that combi- 
nation. The statutes providing for defences to suits upon patents 
require défendants to set forth the names and résidences of persons 
having prior knowledge of the thing patented, and where and by 
whom it had been used. Eev. St. § 4920. The proof must, of 
course, correspond with and support thèse allégations. The proofs 
in this case do not support the allégation that the persons knowing of 
and using the Amoskeag engines and the engine Philadelphia, as 
thèse persons are found to hâve known and used them, knew of and 
used Knibbs' invention. Those connected with the Amoskeag engines 
used the passage to avoid the pump, and those connected with the 
Philadelphia used only a part of it at a time, and then in connection 
only with contrivances for feeding the boiler, and neither of them 
used it in connection and combination with the working pump and 
over-pressed hose at ail; and they respectively had knowledge coex- 
tensive with the use they made. They had brought together ail the 
parts necessary to accomplish the resuit he accomplished, but did not 
know how to use them. This is not the known use required to defeat 
a patent. Tilghman v. Proctor, 102 U. S. 707. 

Wilder's patent is for a two-way valve in combination with 
apparatus for feeding a steam-boiler with water, by which surplus 
water is returned to the tank. The combination with which it is 
made to work is entirely différent from that in which this passage 
and valve are placed, and the working parts are not the same. The 
same may be said of the patents of Bramah and Duportail. Both 
were before steam-fire engines, with the necessities of their great and 
constant motive power, were known. 

The facts in regard to use and sale of the invention prior to the 
application appear, from the évidence, to be that Knibbs was 'the 
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engineer of a steam fire-engine in use in the city of Troy for the pro- 
tection of property there against fire, and in the latter part of April, 
1860, applied his invention in the form of a pipe leading from the 
discharge to the suction sides of the engine, with a globe valve be- 
tween. The invention was tried and operated satisfactorily, except 
that he thought that the passage was rather small. This engine, 
which was called the Arba Eeade, was continued in use with the in- 
vention upon it, Knibbs continuing to be the engineer. In January, 
1862, the city of Troy procured another steam fire-engine, of sub- 
stantially the same pattem, to which, at the request of Knibbs, his 
invention was applied in the form of an opening through the par- 
tition between the discharge and suction sides of the pump, with a 
valve working to a seal as the opening through which the excess of 
water could be made to pass. This engine, which was called the J. 
G. Osgood, was put to use for the city, and the invention operated 
satisfactorily to Knibbs, as well as to others concemed. The tube 
to the Arba Eeade was made larger in February, 1863, and worked 
more satisfactorily to ail. Knibbs thought of applying for a patent, 
consulted a soliciter of patents about it, and made application for the 
one that was granted May 13, 186é, without at auy time intending 
to abandon his invention to the public. In 1861,. and consequently 
more than two years before the application, the Amoskeag Manufac- 
turing Company made other steam fire-engines containing this inven- 
tion, which were sold and went into use, and from that time until 
after the application such engines were occasionally made and sold 
by the company, and perhaps by other manufacturera, and went into 
the customary use. This was done without the consent and allow- 
ance of Knibbs. 

It is eontended that thèse uses and sales, either thoae with or those 
without the consent and allowance of Knibbs, will defeat the patenta 
This invention, like that in Elizaheth v. Pavement Go. 97 U. S. 126, 
could not well be experimented with and tested in private. Ite 
object was conuected with purposes in their nature public, and its 
practice waa necessarily somewhat of the same nature. The inven- 
tion was not essentially varied by the trials and use made, and was 
patented aceording to its features as first applied. Still, it was not 
-clear to the inventor that no changes or modifications would be nec- 
•essary, and necessary to be specified in the application for a patent, 
in order to obtain the full benefit'of orie. In this view the use by him 
as engineer, and by the city of Troy at hi& request, is deemed to hâve 
been expérimental and allowable within the rule laid down in the case 
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cited. Still, if consent and allowance of the invention are net nee- 
essary to defeat a patent, the other sales and use were sufficient to 
accomplish that resuit. It bas frequently been said, but in cases 
where the point was not directly raised, that such consent and allow- 
ance waa not necessary. Egbert v. Lipjpmann, 16 Blatchf . 295 ; Kellc' 
her V. Darling, lé 0. Gr. 673. And there are cases the other way. 
Andrews Y.Carman, 13 Blatchf. 307; Draper v. Wattles, 16 0. G. 639. 
In view of thèse différences of opinion or statement, it may be well 
to recur tO; the statutes. In section 7 of the act of 1836 it is pro- 
vided that the commissioner shall njake, or cause to be made, an 
examination of the alleged invention or discovery, and if it shall not 
appear, among other things, that it had been in publie use or on sale 
with the applicant's consent or allowance prior to the application, and 
if the commissioners shall deem it to be sufficiently useful and impor- 
tant, it shall be his duty to issue a patent for it. In section 15 of the 
same act it is provided that a défendant in a suit for infringement 
may set up, among other things, in defence, that the invention had 
been in public use or on sale, with the consent and allowance of the 
patentée, before his application for a patent. Thèse are the only 
provisions for preventing the issue of a patent, or a recovery for the 
infringement of one, on account of the invention being in public use 
or on sale, except some provisions as to the effect of foreign patents, 
not material to this question, which were in force when this patent 
was granted. The act of 1839 does not provide for preventing the 
issue of a patent on this account, and does not enlarge in any direc- 
tion, but is restrictive of this defence. It saves to manufacturers 
and purchasers before the application for a patent the right to spé- 
cifie machines, manufactures, or compositions of matter, and pro- 
vides that no patent shall be held invalid by reason of the sales, 
purchases, or use, except on proof of abandonment, or that the pur- 
chase, sale, or use bas been for more than two years prior to the 
application. No purchase, sale, or use, after the invention, would 
prevent or invalidate a patent but for thèse provisions of the act of 
1836, and it is against those provisions that the effect of the mak- 
ing, use, and sales of thèse spécifie articles is saved by the act of 
1839. The use saved against is the public use mentioned in the act 
of 1836, as seems to bave always been understood, although it is not 
mentioned as public in the act of 1839 ; and the being in use and on 
sale saved against are the public use and sale with the consent or 
allowance of the inventor mentioned in the act of 1836. Draper v. 
Wattles, 16 0. G. 639. 
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Upon thèse considérations there must b'e a decree for tlie plaintiff. 
The patent bas expiied, and therefore no injunction will be granted 
unless further moved for upon some spécial grounds. Let a decree 
be entered adjudging that the patent is valid £|,nd that the défendant 
has inf ringed, and for an account, according to the prayer of the bill, 
with costs. 



Speino and others v. Domestio Sbwing-Ma.ohine Co. 
{Uircuit Court, D. New Jeney. Novembor 18, 1881.) 

1. Letters Patent — Lathes for Turnino Irrkgular Formb. 

The machine covered by letters patent issued to Charles and Andrew Spring, 
May 10, 1859, for an improvement in lathes for turning irregular lorms, is not 
anticipated by the Pemot machine. 

2. COMITY. 

In patent cases a circuit court will follow a previous décision, rendered by 
the court of another circuit, where the same patent was a subject of controversy, 
only when the évidence that has been introduced in the two case^is sub- 
stantially the same. 

3. iNPHrNGBMBÎtT— MEASUHE OF PkOOF. 

Very slight proof of infringement is sufflclent 

eorge É. Betton and Geo. S. Boutwell, for complainants. 

John Dane, Jr., for défendant. 

Before McKennan, C. J., and Nixon, D. J. 

Nixon, D. J. The question of the validity of the patent on whioh 
this suit -was brought was before the learned judges of the first circuit 
(Clifford and Lowell) at the ter m of October, 1874. It -was there 
held that the complainants' patent was a valuable and ingenious 
improvement in lathes for turning irregular forms; that Charles and 
Andrew Spring were original and meritorious inventors of the said 
improvement ; but that the patent should be declared void in view of 
the fact that the testimony showed that they were not the first invent- 
ors ; that the patent was for a combination, ail the éléments of which 
were old ; and that the same was anticipated by the machine of one 
Pemot, proved to hâve been made in New York, and operated there 
for several years in the manufacture of large quantities of sewing- 
machine needles. Spring v. Packard, 7 0. G. 341. 

The great respect which we entertain for the opinion of that court, 
as well as interstate comity, would readily lead us to accept its décis- 
ion as controlling this case, if the truth of the facts on which it was 
based were not controverted and seriously questioned hère. 
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It is insisted by the complainants : 

(1) That their proofs in the présent case sliow the falsity ot the testimony 
on whieh it is attempted to establish the existence of the Pernot machine, or, 
at least, that part of it embracing the mechanism which anticipâtes the Spiinœ 
patent anterior to the date of the complainants' invention. (2) That, eveu if 
its prier existence is admitted, the mechanism is not an anticipation of the 
spécifications and claims of the Spring patent. 

1. As to the first point, respecting the actual existence of the Per- 
not machine, it is a well-settled principle that the burden of proof is 
on the défendant. Pernot, the alleged inventor, testifies that he com- 
pleted and used it as early as the year 1853, for turning needlea, and 
that it was substantially in the same condition and contained the 
same mechanism for curving the shoulders and sharpening the points 
of the needles at the time of his examination as a witness in this case, 
as when it was iinished in 1853. 

The claim of the Spring patent. is for the combination of a griping 
chuck, by which an article can be so held by one end as to présent 
the other free to be operated upon with a rest preceding the cutting tool, 
when it is combined with a guide-cam or its équivalent, which modi- 
fies the movement of the cutting tool, ail operating together for the 
purpose set forth. The distinguishing features of the patent are th& 
cams or formera for turning the curved shoulders and the points of 
the sewing-machine needles. 

The patentées, in their spécifications, state that the pattern, e\ which 
is adjustable by means of the set-screw, n',is pivoted in q, and serves to 
shape the shank, while the pattern, o', which is adjustable along the 
length of q, as well as outward from it, serves to form and shape the 
point. 

Is there any mechanism found in the Pernot machine which pro- 
duces either of thèse résulta, and if so, at what time do the proofs 
show that it was first attached ? The curved or rounded shoulder to 
a needle made in this machine, is, doubtless, formed by the wedge, a, 
whieh opérâtes to draw back the knife as it approaches the griping 
chuck; and Pernot, in his examination, atatcs that although he never 
pointed the needles in the practical use of his lathe, the mechanism 
was capable of such adjustment that the points could be readily 
turned. 

We are then brought to the inquiry, whether the wedge, a, and the 
bar, b, were in the Pernot lathe prior to the Spring invention in 
j.857 ? The first witness upon this point is the complainants' expert, 
Hoadley. He considers the wedge, a, and the bar, b, an évident 
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after-thought, worked into the otherwise completeâ lathe at some 
time subséquent to its original < completion and opération. This 
opinion is founded — First, upon the examination under a glass of the 
six needles, marked "Pernot needles, Ex. lé,"which had been exhib- 
ited by Pernot, in a former suit, as the product of bis machine, and 
as proof that he had made upon the said machine needles with 
curved or rounded shoulders and sharp points, and which, the witness 
thought, gaTe unmistakable évidence of being finished by hand-tool- 
ing, both as to the shoulders and the points. And, seeondly, upon the 
striking différences in the exécution of the work on différent parts of 
the lathe; "ail parts," says the witness, "being well formed, accu- 
rately fitted, and well finished, except the important bar, b, and its 
clamp-screws, c c. Thèse are coarse, rude, and devoid of finish, and 
hâve ail the characteristics of a subséquent addition and of a tempo- 
rary makeshift." And, thirdly, upon the conviction that the machine 
had been originally constructed for turning needles without points, 
and to a square shoulder, as shown by the présence of the diagonal 
set-screw, E, which could hâve no other purpose in connection with 
the organization of the lathe. He is strongly corroborated in ail 
thèse particulars by the testimony of 0. S. Hosmer and Edwin Strain, 
gentlemen of long expérience in the manufacture of sewing-machine 
needles, and whose cautious methods of testifying hâve not failed to 
make a favorable impression upon the mind of the court. 

But the most remarkable évidence in regard to the Pernot machine 
came ont in the final examination of Alonzo Taylor and Joseph Bel- 
lows. Thèse were first offered by the défendant as witnesses to prove 
the product of the lathe previous to the date of the Spring inven- 
tion. Taylor, in testifying for the défendant, said that he first saw 
the Pernot machine in 1855, and that needles were produced by 
it with rounded or tapering shanks. But when he was afterwards 
recalled by the complainants he stated that bis previous testimony 
had been given under a misapprehension of the matter in contro- 
versy ; that he thought the suit had been brought for the inf ringe- 
ment of a patent for a tapered shank needle, and not for a machine 
which could make one; that he always supposed that the taper- 
ing shanks of the needles made on the Pernot machine were turned 
and formed by hand-tooling ; that when he first saw the machine, in 
1856, it had neither the wedge, a, nor bar, h, nor any other device 
which could be used for forming a tapering shank or sharp point 
on the needle. He is oonfirmed by Bellows, who teatifies to the 
altération of and addition to the machine. He says that he M'ont 
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into tbe employ of Pernot in the fall of 1855 or spring of 1856, and 
continued with him for several years ; that he was his foreman in 
1858, and was married on the seventeenth of June of that year, and 
that the wedge and bar were added to the machine after that date ; 
that before thèse were attached Pernot made his needles by turning 
up to a square shoulder, and then filing them and grinding them down 
on an emery wheel. 

Sach testimony throws serious doubts upon the truth of the state- 
ment of Pernot and his brother-in-law, Davis, that as early as 1853 
the former invented and used in connection with his lathe the 
mechanism needed to taper the shoulders and sharpen the points of 
needles produced by bis machine. In view of the great commercial 
value of Buch a discovery in forming sewing-machine needles, it seems 
incredible that, after making the invention, he should so soon hâve 
abandoned it, and returned to the old and more imperfect and costly 
methods of producing them. 

2. In conséquence of such improbability, we hâve been led to care- 
fuUy consider tbe évidence which induced the learned judges who 
decided the former suit to hold that the Pernot machine was in fact 
an anticipation of the Spring invention, and we are bound to say, 
although with great diffidence, that we question the correctness of 
their conclusions. Spring's patent claimed to be and is an organized 
mechanism, capable of completely shaping sewing-machine needles, 
throughout their entire length from point to hilt, at one opération. 
If Pernot's machine, uncler any of the proved circumstances of its or- 
ganization and use, ever accomplished this, which we seriously doubt, 
it performed its work so imperfectly that the inventor laid no stress 
upon it, and preferred to sharpen his needles by hand, and soon laid 
aside the supplementary mechanism which had référence to the form- 
ing of a tapering shank. If it existed at ail, its life was so fitful and 
uncertain that it must be put in the category of abandoned expéri- 
menta; and such a failure ought not to be regarded as an anticipa- 
tion of the invention of the Springs, who, it is conceded, M'ere orig- 
inal inventors, and who, in our judgment, were the fu-st inventors of 
a successful machine which was capable of turning the barrel, point, 
and curved shoulder of a sewing-machine needle at one continuons 
movement of the eutting tool. 

It only remains to consider the question of infringement, in prov- 
ing which the burden is upon the complainants. The évidence of 
infringement is slight. It rests mainly upon the testimony of John 
Armstrong, who commenced work with the inventors of the coniplain- 
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ants' machine in 1858 ; continued in their employ until 1862, then 
went to the war; came back to them in 1865, and remained with 
them until 1869, daring which times he worked and became well ae- 
quainted with the Spring machine. He afterwards went into the 
employ of the défendant corporation in July, 1876, and remained 
there,10 months. While with them he saw in use by the défendant 
Company machines operating to turn sewing-machine needles, having 
Bubstantially the same parts or éléments that he was familiar with, 
in the Spring machine, to-wit, a griping-chuek, which held one end of 
the wire, leaving the other end free to be operated upon, and the wire 
passing through the dies or rest, which was preceded by a knife that 
was governed by cams or a former. 

In view of the décision of the suprême court in Bennet v. Fowler, 8 
Wall. 445, this proof, if not rebutted, would seem to be sufficient. In 
that case the proof of infringement was that the défendant used ma- 
chines substantially like the complainants, and the court held that if 
the défendant intended to contest the point he should bave intro- 
duced proof to that effect. 

Upon the whqle case, we are of the opinion that a decree should be 
entered for the complainants 



P. LOEILI-AED & Go. V. DOHAN CaEROLL & Co. 
{Circuit Court, S. D. New York. November 2, 1881.) 

L Letters Patent— Plug Tobacco. 

Beis3ued letters patent No. 7,362, dated Octoter 24, 1876, granted to Charles 
Sicdler for an impiovement in plug tobacco, consisting in a mode of making 
and identifying each separate plug of tobacco as being of a particular quality, 
origin, or manufacture, by tin labels or tags having any desired inscription on 
them, and prongs extending backwards from their edges, are not anticipated 
by English letters patent No. 1,516, dated April 30, 1874, granted to Gibson, 
Kennedy & Prior, nor void for want of novelty. 

In Equity. 

Livingston Oifford, for plaintiffs. 

Samuel S. Boyd, for défendants. 

Wheblek, D. J. This cause dépends upon reissued letters patent 
No. 7,362, dated Oetober 24, 1876, granted to Charles Siedler, upon 
the surrender of original letters patent No. 158,604, dated January 
12, 1875, for an improvement in plug tobacco. Their validity is eon- 
tested upon the grounds of want of patentable invention, want of 
novelty, and want of support of the reissue by the original, They 
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have been before the United States circuit court for the eastern dis- 
trict of Pennsylvania in Lorillard v. McDowell, 110. G. 640, where 
it was held, on a motion for a preliminary injunction, by McKennan 
J., that the reissue was supported by the original, and was not void 
either for want of invention or novelty; and in Lorillard v. Ridgway, 
16 0. Gr. 123, where it was held on final hearing, in riew of the 
defences there interposed, by the same judge, that there was a laek of 
patentable invention and novelty. The question as to the reissue 
was the same there that it is hère. The décision upon it in the former 
case was not disturbed by the change of opinion in the latter, and 
that décision is a sufficient authority for holding the same way hère ; 
and, besides, the reasoning upon which that conclusion was reached 
is fully concurred in, The same respect would be paid to the décision 
in the latter case upon the other questions if it had been made upon 
the same évidence, and it bas not been claimed or urged in argument 
but what that case should be foUowed, unless this case is substan- 
tially différent. The invention is of a mode of marking and identify- 
ing each separate plug of tobacco as being of a partie ular quality, 
origin, or manufacture, by tin labels, or tags, having the desired in- 
scription upon them, and prongs extending backwards from their 
edges, pressed into the plugs in the last processes of manufacture, 
with their faces even with the surface of the plugs, where they would 
be held by the prongs and the surrounding tobacco. Among the 
things in évidence in that case as anticipations were English letters 
patent No. 1,516, dated April 30, 1874-, granted to Gibson, Kennedy 
& Prior for an improvement in the manufacture of tobacco, and 
apparatus employed therein, the spécifications of which were filed in 
the great-seal patent-office, October 27, 1874, which was before Sied- 
1er was then shown to have made his invention, and in those spécifi- 
cations was described as placing in each plug of tobacco, in the pro- 
cess of finishing at the surface, "a thin métal plate bearing the 
manufacturer's name, abode, trade-mark, or mark of quality." Now, 
Siedler's invention is shown to have been prior to the filing of that 
spécification. This removes that patent from among the anticipa- 
tions to be considered, DeFlorez v. Raynolds, 17 Blatchf. 436. This 
point is not disputed in behalf of the défendants. The use of thèse 
plates, or disk, was the most like Siedler's method of anything shown 
in that case. In view of that use it was well said that it was "difS- 
cult to see how the mère attachment of prongs to a flat disk, which 
had been used before, would involve a patentable exercise of invent- 
iveness." Thiit use being removed, the question is now materialJy 
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^hanged, and îs to be decided upon the case as now presented. V. 
S. Stamping Co. v. King, 17 Blatohf. 55. 

The anticipations now to be considered are screws, nails, coins, 
and other similar thinga pressed into the surface of the plugs at 
t base stages of manufacture to identify some particular plugs to the 
manufacturers themselves, and not to go into the market with the 
plugs, to be observed by tradesmen or consumers ; and initial letters 
and trade names impressed into gome, plugs of lots placed in the 
moulds at the same time by metallic letters placedj loosely among the 
plugs within the moulds, or attaohed to the inner sujrf ace of the moulds, 
intended to mark the tobacco with those plugs for consumers ; and 
there were tin labels almost exactly like Siedler's in use upon the 
eorks of bottles. The coins and things of that sort would not accom- 
plish the whole objèct sought by Siedler's invention. They would 
identify particular plugs through the processës of manufacture, and 
this is ail they were used for, but would be of no use between manu- 
facturers and customers or consumers. The letters were not labels, 
apd could not be made to answer the place of labels on that sub- 
stance. From the nature of the tobacco the letters must be large to 
be legible, — too large to hâve enough to answer the purpose of a label 
put upon the surface of single plugs; and they could not by the 
means used be put upon but few of the plugs, as they were subjected 
in a body to the final pressure. The tin labels from corks could not 
be placed upon the finished plugs tastefully and securely because the 
hard-pressed surface of the plugs would not receive and hold them. 
The object desired was to mark each plug so that the manufacturer 
or packer would be known by the mark on each plug throughout 
until it should reach the consumer, and to do this by such means 
that products of one could not be placed under the marks of another, 
and 80 as to leave the plugs symmefcrical and tasteful to those who 
will use them. A label or tag was to be sought which would not be 
large enough to cover much of the surface, of such material that 
letters of a size small enough, so a sufficient number could be used 
might be put upon it, which could be fastened permanently enough 
to remain until the plugs reached the consumer, and which would be 
removable then and woald not injuriously afïect the quality of the 
tobacco. Siedler accomplished this by the tin label, which could be 
lettered, having prongs put into each plug in the last stages of 
manufacture and pressed into them, so that the shape of the plug 
would be preserved, the label pould not be removed without dis- 
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figuring the ping, therefore one could not be exchanged for another, 
and it could be removed by the consumer when that part of the plug 
should be reached, and which would not affect the quality of thft 
tobacco at ail. This could not be wrought out from the means at 
hand before without thought and oontrivance enough to warrant the 
décision of the patent-office that they constituted invention. No one 
had done this before him. Therefore, as the case now stands, the 
patent must be adjudged to be valid. With the reissue valid there 
is no question about infringement. 

Let there be a decree for an injunction and an account according 
to the Jrayer of the bill, with costs. 



Satles, Ex'r, v. Lodisville City R. Co. 

(Circuit Court, D. Kentucky. November 15, 1881.) 

1. Lbtters Patent — Extknded Term — Statuts of Limitation. 

Where the statute of limitation provides tliat ail actions shall be brought 
during the term for which the letters patent shall be granted or extended, 
or within six years after the expiration thereof, the lapse of six years after the 
expiration of the original term is a good defence to an action for the recovery of 
damages for tfie infringement of a patent-right during such term, tbough the 
term bas been extended subsequently, and the statute has not yet run as to such 
extended term. The original term and the extended term are two distinct 
terms. 

Babe, D. J. This is an action on the case to recover damages for 
an alleged infringement of a patent-right. The patent is for an 
"improvement in railroad car-brakes." This patent was issued July 
6, 1852, and was reissued and extended July 6, 1866, for the term of 
seven years. The plaintiff allèges that the défendant used this pat- 
ent car-brake from July 6, 1864, until the expiration of the extended 
term — July 6, 1873. The défendant pleads the lapse of five years, 
and relies upon the Kentucky statute of limitation in bar of the action. 
The plaintiff demurred to this plea, and the défendant has amended 
his plea by pleading the lapse of six years after the expiration of the 
original term of the patent, and relying upon the statute of limitation 
passed by congress and approved July 8, 1870. 

The parties hâve agreed to the facts, and the only question for the 
court to décide is the applicability of the statute of limitation. The 
Kentucky statute of limitation does not apply to this case ; because, 
if for no other reason, an act of congress has prescribed the limita- 
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tion in eucîi actions. The Eevised Statutes, § 721, using fhe lan- 
guage of the act of 1789, provides that "the laws of the several 
States, except where the constitution, treaties, or statutes of the 
United States otherwise require or provide, shall be regarded as rules 
of décision in trials at common law in the courts of the United States, 
in cases where they apply." 

The state law is, therefore, not the rule of décision where an act of 
congress has provided the rule. Whether, if there were no national 
statute of limitation applicable to the case, the state statute would be a 
bar, does not arise and is not decided. The fifty-fifth section of the 
act of congress, approved July 8, 1870, provides that "ail actions 
shall be brought during the term for which the letters patent shall be 
granted or extended, or within six years after the expiration thereof." 
This was omitted from the Eevised Statutes, and is therefore re- 
pealed ; but section 5599 provides that "ail acts of limitation * * * 
embraced in said revision and covered by said repeal shall not be 
afïected thereby, but ail suits * • * for causes arising, or acts 
done or committed, prior to said repeal may be commenced and 
prosecuted within the same time as if said repeal had not been 
made." 

This suit was brought June 18, 1879, within the six years aftér the 
expiration of the extended term, and plaintifs counsel insist that 
when the term was extended the extension had the same effect in law 
as though the patent had been originally granted for 21 years, and 
the plaintiff may recover for the infringement of the patent during 
the original term as well as the extended term. He reads the act as 
if the words had been, "ail actions shall be brought during the term 
of the monopoly, or within six years after the expiration thereof." 
If, however, the statute had been intended to mean that there is in 
law but one term — whether that term should be 14 or 21 years — it 
would hâve been only necessary to omit the words "or extended," 
and then the act would hâve read, "ail actions shall be brought dur- 
ing the term for which the letters patent shall be granted, or within 
six years after the expiration thereof." 

The subséquent section, which provided that when an extension 
was granted that "thereupon the said patent shall hâve the same 
effect in law as though it had been originally granted for 21 years," 
would, perhaps, hâve applied, and made an extended term a part of 
the original term, and might, under this theory, been construed as 
T.9,no.8— sa 
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one term in the mé'aning of the act. If, howover, -we are to give any 
efïect to the words "or extended," in this enactment, it must be that 
the term for which the letters patent shall be granted originally, and 
the term for which the letters patent is extended, are two distinct 
terms. Instead of construing this clause as if it read "ail actions 
shall be brought during the term of the monopoly, or within six years 
aftér the expiration thereof," it should be construed as if it read, 
"ail actions shall be brought during the term for which letters patent 
shall be granted, or during .the term for which letters patent shall be 
extended, or within six years after the expiration thereof;" "thereof" 
referring to the original or extended term, as the case may be. 

It is not true that letters patent run for only one term when the 
patent is extended. In suoh a case there are two terms, — the origi- 
nal term and the extended term, — and, though the law provides that 
when a patent is extended it shall hâve the same effect in law as 
though it had been originally granted for 21 years, that does not 
change this fact, nor does it change, the fact that the original term 
was for 14 years, and not 21 yeats. The act does not provide that 
the two terms shall be considered as one term in law, but simply 
provides that the extension of a patent shall hâve the mine effect in 
law as though it had been originally granted for 21 years. I think 
congress has, in the clause under considération, olearly recognized 
that an extended term and the original term of letters patent are 
distinct terms. 

An extended term of letters patent oan bave the same effect in law 
as though it had been granted for 21 years, in the granting of a 
monopoly, without extending the time of the bar of the statute of 
limitation on existing causes of action. The patent right is quite 
distinct from the causes of action which a patentée may hâve for its 
infringement, and beeause a patent right may be extended it does 
not foUow that the time within which such causes of action should 
be brought should also be extended. If we are not correct in our 
construction of this act, then congress has given the commissioner of 
patents the power to extend, in his discrétion, the time in which the 
statute of limitation bars existing causes of action. This would be 
an extraordinary délégation of authority, and one which the courts 
should hesitate to recognize unless the législative will was clearly 
expressed, 

There is some conflict in the décision as to the proper construction 
of this clause of the act of 1870, but the weight of authority sustains 
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the construction now given. See Sayles v. L. S. é M. S. R. Co., 
Justice Harlan, MS. op.;* Sayles v. D. é S. C. R. Co., Ju(jLges Dillon 
& Love, MS. op. contra; j: Judge Hughes, 3 Hughes, 172. 

I therefore consider that the six years' limitation, as pleaded, is a 
bar to plaintiff's recoyery of damages for the infringemént of tHe origi- 
nal term of his patent, and that he can only recover damages for his 
extended term — from July, 1866, to July, 1873. Let judgment go for 
$393, which is the sum agreed upon by the parties if the plea of the 
statuts was sustained as to the original term of the patent. 

*Satles v. JjAKe Shobe & MicmaAN Southern Et. Co. 

Samb v. Chicago & Northwestern Ey. OO. 

Same v. CHXOAao, Burlington & Quincy Ky. Co. 

{Uircuii Court, 2f. D. IlUnoia. October Term, 1879.) 

, In Chancery. 

EXTBAOT of DECISION OF JUSTICE HARLAN ON DEMUBRER TO BILI» 

The third ground of demurrer is a question of limitation under the act of 
1870. The act of 1870 coutains this short provision : "Ail actions shall be 
brought during the term for which the letters patent shall be granted or ex- 
tended, or within six years after the expiration thereof." 

I am not referred by counsel on either side to any adjudication bearing 
direotly upon the question. It is a question within a very small and narrow 
compass, and must be determined by a fair and reasonable construction of the 
Linguage. I hâve reached a conclusion entirely satisfactory to my own mind, 
and I thlnk that statute means that where the party sues for any infringemént 
under the original term, he must bring his action within six years after the 
expiration of that term ; and when he sues for anything that has occurred under 
the extended term, he must sue within six years after the expiration of that 
extension; and that the statute does not mean, as contended for by the learned 
counsel for the complainant, that the party has the right to sue for an in- 
fringemént, either under the original or extended term, within six years after 
the expiration of the extended term, and thus bring the suit within 27 years. 
I do not think that was the purpose of congress, and I therefore sustain the 
grounds of demurrer as to ail causes of action. 

Mr. Walker, interruptingthe court in the delivery of its opinion, said : 

" In the case of Sloan v. Watterson the suprême court of the United StateS; 
in an opinion delivered by Mr. Justice Bradley, held that statutes of limita 
tion began to run as to rights of action that accrued prior to their passage, not 
at the time they accrued, but at the tirae the act was passed ; so that, inasmuch 
as this statute of limitations was enaeted in July, 1870, the case of Sloan v. 
Watterson will cause your honor to conclude, I think, that we had six years 
from the time it was enaeted in which to bring our suits, and inasmuch as we 
brought our suits within six years from the time it was enaeted, thèse suits, 
eveu as far as they refer to tlie rights of action under the flrst term, are not 
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barred. I did not make that point in tlie argument, for the sim2:)le reason 
that I desired to seeure from your honor an expression on tlie subject for tlie 
beneflt of the profession at large." 

The Court — " Couusel bas my opinion upon tlie showing as it vvas made, 
and. if there is any otlier view to be presented, I will hear him upon a péti- 
tion for rehearing; but at présent I should adliere tothat opinion." 

No w, one of the grounds of demurrer aJso is that for any time prior to July 
7, 1865, the plaintiffs are barred by reason or by force of tlie statute of Illinois 
of February 4, 1849. I confess that as I thought about that question I could 
not understand logically why the provision of the state statute did not apply 
if there were no statute of the United States; but the weight of authorityis 
the other way, and I think my business hère holding this court is to be gov- 
erned by the weight of authority. Purely upon the weight of authority, 
therefore, I overrule that view, and hold that the state statute of limitations 
lias uo application. 

f Sayles V. DxiBUQUE & Sioux City E. Co. 
{Circuit Court, D. lowa. In Chancery.) 

Pee Cueiam, (Dillon and Love, JJ., concurring.) We hâve considered 
the points made in argument upon the demurrer to the bill. We hâve no 
time to elaborate our views. It must sufflce to state our conclusions. "We 
do this at this time so that the cause may proceed. ïhese conclusions are not 
on ail. the points so flxed as to preclude further argument and considération 
on the final hearing. The views which we now entertain of the questions 
made are as follows: * * * 

Fourth. As to the statute of limitations. W€i are of opinion that the state 
statute of limitation has no application to suits in respect of the rights 
granted by letters patent for inventions. This bill was brought in February, 
1877. The original term expired July 6, 1866 ; the extended term, July 6, 
1873/. Theact of congress of 1870, section 55, prescribed that «ail actions 
shall be brought during the term for which the letters patent shall be granted 
or extended, or six years after the expiration thereof." This limitation 
continued in force until the first day of December, 1873, wheu the Eevised 
Statutes took ef£ect, repealing it. Since the original and extended term of a 
patent may be and often is held by différent persons, and since the language 
of the limitation statute of 1870 is ambiguous, — in view of the injustice to 
défendants of requiring them to account for profits made any time since the 
date of the original patent in 1852, a period of 25 years, where the proofs may 
be lost, — we are of opinion that their right is barred to recover for profits or 
damages during the original term. An inquiry of profits or gains within a 
period of five years is difficult, as the profits gained dépend upon many con- 
ditions. When we come to carry such an investigation baek for almost a quarter 
of a century, accuracy of results is almost impossible, and the lâches of a 
patentée coming forward at such a late date does not give him a very favora- 
ble position in a court of equity. What is the proper rule to measure com- 
pensation in a court of equity is a question not arising on the demurrer, and 
it is not implied from the above use of the words "profits and gains." 
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Iewin and another v. Metropolitan Téléphone & Telegraph Co. 

and another. 

(Circuit Court, 3. I). New York. October 21, 1881.) 

1. Lettbks Patent. 

JS^eitlier claims 1 and 2 of letters patent No. 209,266, nor claim 3 of letters 
patent No. 225,388 are infringed by tlie défendants instrument. 

F. H. Beits, for plaintifs. 

C. Smith and /. J. Storivw, for défendants. 

Blatchford, g. J. I think the proper and necessary construction 
of claims 1 and 3, of No. 209,266, is that the normal pressure of the 
électrodes must be obtained by means of gravity, counteracted partly 
by a délicate retractile spring, elastic in the direction opposed to 
gravity. The spring must suspend the needle against the force of 
gravity. The défendants' instrument does net employ gravity to 
seeure pressure, nor a spring to modify the force of gravity, but it 
obtains the normal pressure of the électrodes by the direct strain of 
a flat spring. As to No. 225,388, there is no infringement of claim 
3. The vibrating disk of the défendants does not hâve free edges, 
and îs not capable of vibrating bodily, in the sensé of the patent. In 
conséquence of being held by the spring and the clàmp, it bends, and 
some parts between the center and the edge move more than others. 

The bill will be dismissed, with costs, when the case is disposed of 
as to the Bell Company. 



Thorson and another w. Peterson and othera. 
(District Court, N. D. Illinois. November 26, 1881.) 

1. fiVIDEIICE. 

Courts will take judicial notice of the boundaries of the différent States. 

2, CONTliACTS OF BeAMEN. 

Seaxnen's contracts to ship on a sailing-vessel for the voj'age are terminable 
at the will of the parties, on her arrivai at a port of safety, by the dismasting 
of the vessel in a collision. 

In Admiralty. 

W. H, Condon, for libellants. 

C. E. Kremer, for respondents. 

Blodgett, D. j., (orally.) This is a libel for wages, and charges 
that on the seventeenth of November, 1880, libellants shipped on the 
schooner Winnie Wing, of which respondents were owners, and the 
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respondent Peterson was also captain, — Thorson as mate and Oleson 
as seaman, — for a voyage from Chicago to Pentwater, Michigan, and 
return; that the schooner sailed on her voyage the day libellants 
wore employed, but during the morning of the next day she had a 
collision with another vessel, was dismasted, and rendered incapable 
of proceeding on her voyage, and, on the afternoon of the eighteenth 
of November, wastowed into South Haven harbor,where she remained 
about 10 days, when she was towed to Pentwater, her port of desti- 
nation, wbere she arrived on the thirtieth of November. The defence 
set up is that both the libellants were shipped for the round trip, at a 
gross sum of $20 each, and that on the arrivai of the schooner at 
Pentwater they refused to assist in unloading the schooner, although 
the master, in view of the fact that the schooner, by reason of the 
accident to her, was unable to return to Chicago that fall, offered to 
pay the full wages for the round trip and libellants' expenses back to 
Chicago, which they refused to receive. And respondents aver that 
since said offer they hâve always been ready and willing, and are 
still ready and willing and able, to pay the amount so offered, which 
they insist is the full amount to which the libellants are entitled. 

The proof in this case shows to my satisfaction that Thorson was 
not employed at a gross sum for the round trip, but was employed by 
the day, at the rate of $3.50 per day. It appears from the évidence 
that for two or three trips madeby this schooner, preceding the Pent- 
water voyage, Thorson had been employed as mate, at $3.50 per day, 
and that on her return from the last trip, preceding the Pentwater 
trip, he did not leave the schooner, but remained on board of her and 
assisted in taking on a cargo of grain for Pentwater; and in the 
absence of controUing proof of a new contractfor the Pentwater voy- 
age, I must find that he was continued for the Pentwater voyage in 
the same capacity and on the same terms on which he had been em- 
ployed in former voyages. 

As to Oleson, the évidence is undisputed that he was employed for 
the round trip for the sum of $20 ; but after the vessel arrived in South 
Haven he insisted upon leaving, saying that he wished to go to Chi- 
cago and ship on some vessel bound for Buffalo, whereby he would get 
large wages and hâve employment for the rest of the season of navi- 
gation. The captain refused to allow him to leave, and told him that 
if he would remain on board until the vessel was safe in Pentwater he 
would "do what was right by him," and Oleson aceordingly remained 
on board and did duty until the vessel arrived in Pentwater. Thorson 
remained on the schooner during the time she lay in South Haven 
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harbor and until her arrivai in Pentwater, doing duty as mate ail 
the time she was in South Haveu harbor, and he liâd full charge oî 
the vessel part of the time, because the captainwas absent looking for 
a tug. 

On the arrivai of the vessel at Pentwater, the cai^tain announced to 
Thorson and Oleson that he intended to pay them the sum of $20 each, 
and $7 extra, which wôuld pay their fare tO Chicago, and that he con- 
sidered them both as employed by the round trip, and that they were 
bound by their obligation to remain on board until the vessel was 
unloaded; and that he would only pay them what he proposed to pay 
on condition that they did so remain on board and assist in un- 
loading. On this announcement both libellants left, and ths captain 
refused to pay them auy wages or advance them aiiy money on 
account of their services. 

The libellants further claim thât the master of the vessel, having 
employed them without shipping articles, is Hable, under sections 
é620 and 4521 of the Kevised Statutes of the United States, to pay 
them the highest wages which shall hâve been given for the preced- 
ing three months at the port of shipment, and insist that the proof 
shows such wages to be four dollars per day for seamen, and four 
dollars and twenty-five cents per day for mates, and that, therefore, 
they are entitled to recover wages at thèse rates. But this statuts 
is only applicable to voyages from a port in one state to a port "in 
any other tban an adjoining state," and, as this court is bound 
to take notice of the legally-established boundaries of the différent 
states, it must be held that Illinois and Michigan are "adjoining 
States" within the meaning of this statute. The boundary line is 
the middle of Lake Michigan, and the process of this court, for 
instance, or an Illinois state court, could, undoubtedly, be executed 
on the lake any where wést of this boundary line. The mère fact that 
the boundary line is upon the water, and therefore, perhaps, difficult 
to détermine by physical boundaries, or lines palpable to the eye, 
does not change the opération of the statute in this respect. So that 
thèse seamen cannot either of them, I think, invoke this statute in 
aid of their case, and recover larger wages on the ground that the 
master hired them without shipping articles. 

As I bave already said, there is no doubt that Oleson shipped for 
the round trip from Chicago to Pentwater and return at tho gross 
sum of $20. But I am satisfied that by the dismasting of the 
sehooner the voyage was broken up, and the seamen who had shipped 
for the voyage were at liberty to leave as soon as the vessel was in a 
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port of safety, the contract for the voyage being terminated by tbe 
in'er positionof the vis major. The Dawn, 2 Ware, 126; Miller v. 
Kelly, Abb. Adm. 564; 3 Kent, 196. Being dismasted she could ne 
longer, as a sailing vessel, continue and complète her voyage, and 
did not attempt to do so, but was subseciuently taken to lier port of 
destination by the assistance of a tug. 

This breaking up of the voyage by disaster was one of the contin- 
gencies of the employment which I must présume to hâve been con- 
templated by both parties at the time the contract was made. After 
the schooner was in a port of safety, and it had become practically 
impossible to complète the contract, and both parties were by the 
disaster absolved from it, Oleson had, in my opinion, no right to 
claim that any wages had been earned upon the original hiring, 
beeause the original contract was an entirety; but he could, as I 
hâve already said, if he chose, leave the vessel at that time. Indeed, 
I am not sure but that if he remained on board after the vessel 
arrived at South Haven, with the knowledge and acquiescence of the 
master, the law would imply a new hiring under the new circum- 
stances which surrounded both parties. But without passing directly 
upon the question as to whether the law would or would not imply a 
new hiring, it is sufficient to say that the proof satisfies me in this 
case that there was a new employment of Oleson by the master. The 
promise was that if he would remain on board he would do what was 
right by him, which implied that he would pay him such wages as his 
services were reasonably worth. He did remain on board and per- 
form his duty until the vessel arrived at Pentwater, and only left 
when the captain denied his obligation under any new hiring, and 
insisted that the men were bound by the contract made in Chicago 
before the sailing of the schooner. 

I hâve no doubt that, when the captain repudiated the contract 
made, the libellants had the right to leave the vessel and sue for and 
recover in this action whatever was then due them. The conduct of 
the captain towards thèse men does not seem to me to indicate that 
he was willing or intended to do what was right with them under the 
circumstanees. There is no proof that he could not hâve obtained a 
tug immediately after the vessel took shelter in South Haven harbor ; 
but it is évident that he took his own time to make the best bargain 
he could with a tug after the season had nearly or substantially 
closed, 80 as to get his vessel towed to Pentwater at the lowest possi- 
ble priée, and during ail this time he kept thèse men on his vessel 
when they could hâve been earning higher wages thau he finally 
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proposed to pay them, and, undoubtedly, under an implied if not an 
express promise that he would pay them full wages. 

There was no treaty or contract with Thorson in regard to the 
amount of his wages for this spécial voyage, and I must, therefore, 
assume that he can only claim the rate of wages of his former voy- 
ages, which was $3.50 per day. The proof would satisfy me , that 
Oleson's wages were fairly worth $3.50 per day also, but the com- 
missioner, after a review of ail the testimony, has corne to the, .con- 
clusion that his wages should be $3.35, and I am not disposed to 
disturb that finding, as it seems to hâve been arrived at after a very 
careful analysis of ail the testimony in the case bearing Tipori the 
question. 

There will, therefore, be a decree in favor of Thorson at $3.50 per 
day from the seventeenth of November to the first day of December, 
and for Oleson at $3.38 per day from the nineteenth of November to 
the first of December. 

The master also found that, under the promise to do what was 
right with Oleson, the captain was bound to pay his fare, which 
amounted to $7 from Pentwater to Chicago, and with this finding I 
can find no fault under the faets in the case. I do not see, however, 
from the proof that Thorson was entitled to be returned to Chicago 
at the expense of the vessel. 



The Guiding Star.* 

{District Court, S. D. Ohio, W. D December, 1881.) 

l. Mabitime Cîontracts — Insurance — Moktgage— Construction Claims— Pei- 
OBiTY OF Liens— BoRHOWED Monkt — Libns under Btatb Law— Homestead. 

Where a beat was seized on a libel for home supplies, and claims against her 
were filed for foreign and home supplies and repairs, for insurance premi- 
ums, for material and labor furnished in the construction of the boat, for a 
mortgage, and for borrowed money, and the boat was sold ; on distribution of 
the proceeds — 

Hdd, (1) That a contract to pay premiums on marine insurance is a maritime 
contract. 

(2) That a mortgage on a boat is not a maritime contract, and must be post- 
poned to (a) claims for seamen's wages, and foreign supplies and repairs; (b) 
claims for supplies, repairs, and insurance furnished in the home part of the 
boat, for which the state law gives a lien, whether the same be furnished before 
or after the recording of the mortgage ; (c) construction claims for which, by 
the State law, a lien existed prior to the recording of the mortgage. 

•Reported by J. c. Harper, Ksq., of the Cinciuuati bar. 
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(3) That construction oluims are not maritime contracts, and tho liens given 
therefor bythestate law must be postponed to liens on maritime contracta, 
wliich attach by either the gênerai admiralty law or by the law of the state. A 
State law cannot confer jurisUiction on a court of admiralty by attacliiiig a lien 
to a non-maritime con tract. Admiralty will enforce only sucli statu liens as 
are given on maritime contracts, 

(4) That the claim of the owner.of the boat, for an allowance in lieu of a 
homestead, cannot prevail against liens by either the admiralty law or atate 
statuts. 

(5) That the lien given by section 5580, Rev. St. of Ohio, is a lien created by 
the express terms of the slatute, and requires for its perfection none of the 
proceedings provided in case of raechanics' liens. 

(6) That borrowed money is to be placed on the same footing as the purpose 
for which it was borrowed. Where the latter is of a maritime character, and 
has a lien attached thereto, whether by the gênerai or the local law, the money 
advanced to meet it has a lien of equal dignity. 

(7) That in the distribution of the f und now in court such claims as are mari- 
time in their nature and subject-matter, and for which the state law gives s 
lien,, including insurance, supplies and repairs fumished in the home port are 
placed on an equality with tlie liens given by the gênerai admiralty law for 
foreign supplies and repairs. 

Following Baxter, 0. S., in Tha Général Burneide, 3 Fbd. Rep. 233. 

(8) That' after paying the costs in this case the fund shall be distril)utBd as 
foUows: (1) Seamen's wages ; (2) foreign and home supplies, repairs, in.furan,çe ; 
(3| building olaims ; (4) mortgage claims ; (5) claims for borrowed money to 
which no liens attach. 

In Admiralty. 

The facts in this case, briefly stafced, are as foUows: The stearaboat Guid- 
ing Star was built in the sunimer of 1878 at the port of Cincinnati, entirely 
on crédit, by Capt. W. B. Miller, who contiuued to be her sole owuer and nuis- 
ter up to the date of her seizure, in June, 1881. The claims filod against her 
are as follows: For foreign supplies and repairs, $17,393.33; for home sup- 
plies and repairs, $14,113.63; for insuranoe premlums, $3,080; for construc- 
tion claims, $14,684.95; mortgage, $6,000 ; borrowed money, $22,380.64; allow- 
ance in lieu of a homestead, $500. The borrowed money is classiflable as 
folio ws: $229 to pay seamen's wages ; $11,029.71 advanced towards building 
the boat; and $11,051.93 to meet the gênerai indebtedness of the boat as the 
same accrued, including supplies, wîtges, insurance premiums, and payments 
on notes given for the building of the boat. Ail the notes, including tliose 
given on construction claims, werè drawn up in the name of the boat and her 
owner. No dispute whatever existed as to the correctness of any of tiie 
claims. The total indebtedness of the boat at the time of her seizure was 
$76,652.52. The sum realized on her sale was $38,310, and the real q,uestiou 
for the court to décide was, how should the fund be distributed? 

Mnulton, Johnson ê Levy and FF. H. Jones, for libellants and sun- 
dry intervenors. 

Lincoln, Stevens é Slattery, Perry â Jenny, C. K. Shunk, Follett, 
Heyjnan <& Dawsoii, and Yaple, Moos é Pattison, for other interven- 
ors. 
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Swing, D. J. This case bas been ably and elaborately presented 
to tbe court by counsel, both by oral arguments and in briefs. It 
involvôs tbe distribution of a fund amounting to nearly $40,000,' 
now in the registry of tbe court, being the prooeeds of the sale of the 
steamer Guiding Star. About 70 libels and intervenors bave been 
filed, embracing suoh a variety of claims as to cover almost the 
entire domain of admiralty, so far as the question of liens and their 
priorities is concerned. 

As to what are the facts in the case there is but little if any doubt, 
excepting on one point, and that is, the circumstances under -which 
the varions loans to Capt. Miller, the owner and master of the boat, 
were made. Aside from the loans obtained for the building of the 
boat, the other advances consist of two classes; namely, thoso 
obtained at the home port hère in Cincinnati, and those obtained in 
ports outside of this state. It is well established that where money 
is advanced to meet such claims as in themselves bave liens accord- 
ing to the rules of admiralty, a lien also exists for such money. Bit 
before a lien exists for money advanced, it must be clearly shown 
that the purposes for which it is advanced are entitled to a lien. If 
advanced for the purpose of paying seamen's wages, necessary sup- 
plies ani repairs, or anything else to which a lien in admiralty 
attaches, in that case a lien also attaches to such money, but not 
otherwise. 

Now let us see what are the facts in this case so far as the bor- 
rowed money is concerned. With bat one exception, and that is the 
loan made by Mr. Menge, of New Orléans, the money was obtained 
for what Capt. Miller calls "the gênerai purposes of the boat," and 
be is caref ul to say that such gênerai purposes include supplies, 
repairs, interest, take-up notes, etc. Now, some of thèse purposes 
bave a lien attached to them and some hâve not, and if it could be 
definitely shown what portion of each loan was borrowed for such 
purposes as bave liens, then the court would place such portions on 
the same footing with supplies. The Grapeshot, 9 Wall. 14é. The 
testimony, however, shows very clearly that this cannot be donc. In 
the case of Menge's loan, howevet, notwithstanding one or two gên- 
erai expressions on Capt. Miller's part, I am inclined to think that 
the advance of f 1,000 was made for the express purpose of paying 
the running expansés of the boat, striotly so called, and therefore 
décide that a lien attaches to that loan. 

Upon the disputed questions which the order of payment détermines, 
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they first arîse upon the question whether the claims for insurance 
should be included as one of the contracts of a maritime character 
for which state law gives a lien. That the contraot of insurance is a 
maritime contract is settled by the décision of the suprême court in 
the case of Ins. Co. v. Dtiîiham, 11 Wall. 1. 

2. Whether the claim for materials and labor in the building of a 
boat is a maritime contract. That such a claim is not a maritime 
contract is also settled by the décision of the suprême court in 
Edwards v. Elliot, 21 Wall. 532, and the authorities there cited. 

3. The mortgage must be postponed to the lien given by the 
gênerai admiralty law for supplies and repairs. The Emily Souder, 
17 Wall. 666. Now, if the lien created by the statute of the state 
for thèse claims, when furniahed in the home port, is of equal dignity 
with liens given by the gênerai admiralty law, it foUows that the 
mortgage must be postponed to them also. Aside from this reason- 
ing the weight of authority would seem in favor of the priority of 
liens for home supplies to that of a mortgage. The William T. 
Graves, 8 Ben, 568; The FavoriU, 3 Sawy. 405; Tlie St. Joseph, 
Brown, Adm. 202; The Bradish Johnson, 10 Chi. Leg. N, 353; The 
Kiarsage, 2 Cur. 421 ; The Granité State, 1 Spr. 277. 

4. The mortgage must be postponed to the lien given by the state 
statute for materials and labor in the building of the boat. This 
lien existed when the mortgage was given, and the latter must there- 
fore be subject to it. Jones v. The Commerce, 14 Ohio, 409; Provost 
V. WUcox, 17 Ohio, 359; Johnson v. Ward, 27 Ohio Bt. 520; Steamer 
Monarch v. Marine liy. Co. 7 Ohio St. 478. 

5. The mortgage not being an admiralty contract, nor having an 
admiralty lieu, can only be treated as a légal lien. Bogart v. Steam- 
boat John Jay, 17 How. 399; The Emily Souder, 17 Wall. 666; The 
Lottawanna, 21 Wall. 558. 

6. The claim on the part of the owner of the boat for an allowance 
of $.500 in lieu of a homestead eannot prevail against liens which 
exist by virtue of the gênerai admiralty law, nor against those created 
by the state statute. Johnson v. Ward, 27 Ohio St. 520. 

7. The lien given by section 5880 of the Laws of Ohio is a lien 
created by the express terms of the statute, and requii'es for its 
perfection none of the proceedings as provided for in the mechanics' 
lien law of the state. Johnson v. Ward, supra. 

8. In reply to the proposition that as the state statute, which 
créâtes liens, maires no distinction between liens upou contracts which 
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are admirai ty and maritime in their nature and subject-matter, and 
those which are not, therefore we, in taking jurisdietion of them, 
cannot do so, we hâve this to say ; Our jurisdietion, by the constitu- 
tion and laws of congress, extends to those cases only which are mar- 
itime in their character, and it is not in the power of a state législa- 
ture to enlarge this jurisdietion. The proceeding in this case is a 
proceeding in rem in admiralty, and by the twelfth rule the right to 
such proceeding or process is limited to "material-men, for supplies 
or repairs, or other necessaries ;" and we can enforce in this court such 
ntate liens only as are given upon contracts which are maritime in 
their nature and subject-matter.* Besides, we are not disposed to 
extend the décision of the circuit judge so as to include liens by state 
statutes upon contracts which are non-maritime in their cbaracter. 
The Lottawanna, 21 Wall. 558. 

9. As already referred to at the commencement of thîs décision, 
by the gênerai admiralty law a lien exista in faivor of one who advances 
money for the payment of supplies and repairs. The Grapeshot, 9 
Wall. 130; The Lulu, 10 Wall. 192; The Emily Souder, 17 Wall. 666 ; 
Ins. Go. V. Baring, 20 Wall. 159. If the évidence in this case rea- 
sonably satisfied my mind that the claims for money in this case, in 
the foreign and home ports, were advances made for the payment of 
supplies and repairs, I would certainly déclare a lien in f avor of such 
advances, or, if it were shown that any definite part of it was for 
that purpose, then a lien would be declaredto the extent of such part. 
The Grapeshot, 9 Wall. 129. But, in niy opinion, after a careful 
examination, the testimony fails to show that any definite portion, of 
the money loaned was advanced for the payment of supplies and 
repairs. None of those who loaned money in the home port bave 
been examined as witnesses, and the only testimony we bave upon 
their claims is that of Capt. Miller. 

Without entering into a further discussion of the principles involved 
in this case, or of the rules as established by the courts of admiralty, 
we will merely state, in conclusion, the classes into which the claims 
should be divided in the order of their priority of rank : 

(1) Seamen's wages. (2) AU élairas which by the gênerai admiralty law 
hâve a lien, as for supplies (includiug fuel) and repairs in a foreign port. 
(3) Such claims as are maritime in their nature and subject-matter, for which 
the state law haa given a lien, including supplies, repairs, and insurance. 
Thèse having, by the décision of the circuit judge of this circuit in the case 
of The General Bumside, 3 Fed. Kep. 232, been held to be of equal dignity 

*See Tlu Schooner Marion, 1 Story, 73; Reai T. HtMof New Brig.li. 246; T)u Slii» Norway, 3 
Ben. 165.— £R£V. 
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'witl) liens created by tlle gênerai admiralty law, liiust be treated as composing 
a part of the second class of claims. (4) Claims for materials and labor in 
the building of the boat. (5) Mortgage claims. (6) Claims for boirowed 
money for those purposes to which no liens attach in admiralty. 



The Mechanic' 

The Feee State.* 

[District Court, E. V. Pennêyhania. Ncvemljer 9, 1881.; 

1. Admiralty— Tdg and Tow— Temporabt Absence op Tug— Modring of Tow 

— EXTEAORDINABT StORM. 

A tow of canal barges was lef t by the tugs having thera in charge in an appar- 
entlysafe harbor, moored to a wliarf and floating platform,.the tugs proceeding 
in search pf another tow whose arrivai was expected. During the absence of 
the tugs an extraordinary storm arose, and the barges were swept away. Their 
owners claimed that the loss was due to the absence of the tugs, and the dé- 
tective condition of the platform to which the tow was moored. Ileld, that 
the temporary absence of the tugs, in pursuance of uniform custom, did not 
constitute négligence. Hdd, furthèr, that the évidence failed to sustain the 
allégation that the loss was due to defects in the platform. 

, Libel in personam by the owners of two canal barges against the 
piîrnerB of two tugs, to recover damages for injuries to the barges al- 
leged to bave been caused by the négligence of the tugs. The facts 
were as follows : , i ^ 

Qn Octoljer 4, 1877, the barges Mechanic and Free State, loaded with coal, 
,were, with other barges, taken in tow by the tugs Sherman and Sawtelle, 
b'elonging to respondents, at Fairmount dam, on the river Schuyikill, for a 
voyage to Bordentown, New Jersey. About 6 o'clock p. m. they reaelied a 
point on the Schuyikill below Gray's ferry bridge, and were there moored to a 
: wharf and floating platform of logs, leased by respondents, and used for moor- 
ing boats. The platform coiisisted of logs running from the wharf up the 
river parallel with the bank, joined together by transverse boards, and fastened 
to the wharf and to trees on the bank. On the inner log were cleats used for 
-fastening boats by their hawsers. The tow, consisting of five tiers of four 
bai'ges each, and one tier of three barges, was made fast to this platform' by 
lines from the inside boats to thèse cleats. The two tugs left the tow af ter 
it had been moored and proceeded down the river to meet an expected incom- 
ing tow. Not meeting this tow, the tugs turned back, but before reachiug 
their own tow put in and moored at anpther landing. Puring theevening an 
extraordinary storm arose, accompanied by a freshet; the tow was .swept 
from its moorings, and the Mechanic and Free State sunk. About the time 
the barges. were set adrift the tugs came to their assistance, but were unable 
to save them, and were themselves driven asbore. Libellants' testlmony was 

*Repoiteil by Frank P. Pricliaid, Esq , ol the PhiludelpUia bar. 
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tothe efEect that the tugs couM safely haya returnedto the tpwbeforé the 
stonn reached its height; that the cleats on the platform were insufflcient, 
defective, and rotten ; and that the breaking of thèse cleats caused the loss, 
Bespondents' testimony was to the efEect that the violence of the storm was 
such as to prevent the tugs from imraedlately retuming to the tow ; that the 
cleats were properly constructed and in good condition, and had been recently 
inspected; and that the loss was due to the extraordinary violence o£ the 
storm. 

Edward F. Pugh, for libellants. 

Alfred Driver, Henry B. Edmunds, and J. Wairen Coidston, for 
rospondents. 

BxjTiiER, D. J. The storm and flood in whieh the boats were lost 
are, of themselves, quite sufficient to account for the disaster. The 
loss must, therefore, be assigned to this cause, alone, unless con. 
tributory négligence be shown. The libellants charge snch négli- 
gence, and specify three distinct instances in wbich they say it 
existed: First, in making up the tow; second, in being absent from 
it when danger threatened ; and, third, in mooring the tow to a float 
in imperfôct condition. The burden of proof is on the libellants. 

I find nothing to justify the first spécification; the tow was made 
up according to common usage* This point, indeed, was virtually 
abandoned on the argument. Nor do Ifind anything to justify th© 
second spécification. The, boats were securely moored in a, safe 
harbor, — where no danger had ever been experienced, and where, 
therefore, none could reasonably be expected. The respoudents, hav- 
ing occasion to be temporarily absent, left the tow, in pursuance of 
qniform custom. When the storm camie, or increased in violence, 
and the water rose, so as to create appreheinsion of danger, it was 
their duty to return, and make ail proper efforts tp sa ve the beats. 
The évidence, however, justifies a belief that to return at this time 
was virtually impracticable. The suddenness and violence of the 
storm, and the darkness of the night, rendered such an efl'ort unnec- 
essarily hazardous, if not futile. Although the évidence is not har- 
monious, its preponderating weight sustains this view. I am by no 
means satisfied, however, that the respondents' absence contributed 
to the disaster, It seems quite probable that the resalt would hâve 
been the same if they had been présent. The libellants, who were 
on the boats, saw no cause of alarm until the crisis was imminent, 
when nothing effective could be done. An increase of attachments 
to the float would probably hâve been useless. If the attachments 
had held fast it is reasonable to believe — (as the libellants' witness 
Malloy asserts) that the force of the wind, and current in the river, 



528 FEDBBAIi BEPOETEB. 

would have swept thé float, and everything connected with it, away. 
That a few boats remained fast, does not tend to prove that the entire 
tow might thus have been saved. The enormous strain of so many 
loaded boats, under the force of the storm and flood, must have 
been virtually irrésistible. Nor is it probable the tugs could have 
held them, or rendered any essential aid, Ijy taking the hawsers. 
The attempt made by this means, directly after the attachments to 
the float gave way, failed. The tugs could do little more thau save 
themselves. 

As respects the tbird spécification, (principally relied upon by the 
libellants,) the witiiessés who speak directly to the point are in serions 
conflict,— those ealled by the libellants saying that the logs and cieats 
were rotten and unsafe, and those ealled by the respondents saying 
they were Sound and secure. Vièwedin the light of this direct testi- 
mony alone, the fact would be in doubt, Considering the opportunity 
of theseveral witnesses to see and judge, it could not be said that the 
weight of^evidenoe is with the libellants. Viewed in the light of 
surrounding circumstances, also,i — the overhauling of the float some 
months before the accident, and the slight repairs required after this 
event, and the more significant fact that the tow was held for a con- 
sidérable time under great pressure, and broke away only when the 
storm and flood had reached their height, — the decided weight of the 
évidence seems to be with the respondents. 

No debatable question of law is involved in the case. The re- 
spondents were bound to the observance of such vigilance and care as 
the safety of the boats ealled for, under existing circumstances. They 
could not anticipate such a contingency as arose, and were not, there- 
fore, required to prépare for it. It was not only extraordinary, but, 
80 far as the witnesses know, unprecedented. Under ordinary cir- 
cumstances, — in such weather as the respondents were justified in 
expecting, — the boats would have been entirely secure, When the 
extraordinary emergency arose no adéquate provision for it was prac- 
ticable. 

Unfortunate as the libellants have been, they have no just claim on 
the respondents for compensation. The libels must, therefore, be 
dismissed, with costs. 
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Union Ins Oo. v. Glovee and another. 

(Gireuit Court, D. Maine. September, 1881.) 

1. EqDITABM! AsSIGNilENTS — BlLL op Intbrplbadbb. 

An assignment of a part only of a particular f und is valid in equity. 
After a loss occurred, the holder of a policy of Insurance gave an order on 
the Company for a spécifie sum, which was less than the total amount of the 
policy and less also than the amount due from the company to the assured on 
this losa. The party named in the order hrought an action against the Com- 
pany in a Btate court in the name of the assured, and the assured subsequontly 
brought a similar suit in this court. While both actions were pending, the 
insurance company flled a bill of interpleader against the parties to thèse suits, 
to hâve their rights as to the amoiint due on the policy ascertairied. i/eM, that 
the court can détermine the rights of the parties ; and, further, that the order 
constituted an équitable assignment of the amount named in it. 

In Equity. 

A. P. Oould, for E. K. Glover. 

A. A. Strout and W. Gilbert, for C, C. Glover. 

F. A. Wilson, for the Insurance Company. 

Fox, D. J. On the twentieth day of April, 1878, the complainant, 
by policy No. 6,306, insured the sum of $2,500 on brig J. M. Wiswell 
for one year; loss payable to C. C. Glover, who was the master 
and owner of nine-sixteenths of the brig. 

Within the year the vessel met with disaster in the English channel, and, 
for the beneflt of ail concerned, was beached near Dartmouth. She was sub- 
sequently taken to that port and there sold. Controversies in relation to the 
gênerai average arose between the master and the owners of her cargo, which 
are, it is stated, still pending in the courts of England. In May, 1879, 
C. C. Glover returned to Itockland, in this state, where his brothers, E. K. 
and W. H. Glover réside, each of whom owned one-eighth of said brig. In 
July, Charles was desirous of obtaining funds with which to return to Eng- 
land, as he claimed, to pay bills there incurred about the gênerai average 
claims. He applied to his brothers to advance him $1,000 on that account. 
William had always refused to join in the prosecution of the gênerai average 
claims, and declined to advance funds for that purpose, but was willing to 
loan Charles $1,000, on receiving as security for its payment an assignment 
from Charles of the policy of insurance. Such an instrument was drawn in 
the usual form, July 7th, and a power of attorney was given by Charles to E. 
K. on the same day, authorizing him to collect the Insurance from the com- 
pany. Charles afterwards refused to exécute the assignment of the policy to 
William, and William declined to Ipan him the $1,000. 

On the ninth day of July, Charles received from E. K. Glover $600, which 
v.9,no.9— 34 
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had been obtained from a bank in Rocklimd on tlie note of Charles, payable 
to and indoraed by William H., E. K. having previously indorsedit, whereby, 
by the décisions in Maine, lie became a joint promisor with Charles on the 
note. At the same time Charles received from E. K, a bill of exchange on 
the Bariugs for $400. The note of $600 was paid at its maturity by E. K. 
Glover, who also repaid to William H. Glover & Co. the amount of the Lon- 
don draft which had been obtained by W. H. Glover & Co. on account of E. 
K. Glover. At the time Charles received thèse suma he gave to E. K. Glover 
an order on the complainants, which is as follows: 

"Union Insurance Company: Please pay to E. K. Glover, of RocWand, 
$1,000, from proceeds of policy of Insurance No. 6,305, in my favor, for $2,500, 
on brig J. M. Wiswell, dated April 14, 1878. 

"Eoekland, July 9, 1879. C. C. Glover." 

E. K. Glover has sinee commenced an action at law in the name of C. 0. 
Glover against the company on this policy, and the same is now pending in 
the suprême court of Maine, Knox county. C. C. Glover subsequently insti- 
tuted a similar suit in this court, and the same is hère pending. The amount 
to be received on said policy is by agreement fixed at $1,500, and the insur- 
ance company has flled this bill of interpleader against C. C. and E. K. GlQver, 
that their respective rights as to this amount may be ascertained and deter- 
mined. 

E. K Glover insista that he is entitled td $1,000, and intétest upon this 
amount, by virtue of the order of July 9th and of the delivery to him by 0. C, 
Glover of the duplicate policy, tbe original being then believèd to be lost. E. 
K. Glover testifles that on July 9th the $1,000 then received by C. C. Glovçr, 
in cash and bill of exchange, was a lo^ij made, by him to C. Ç. Glover, on con- 
dition that he would secure its payment by the order and would send him thé 
duplicate policy, which was thén àt Cambridgeport'; that wïthin a few days 
lie received by mail the policy, in cômpliance with such agreement. He dénies 
that the $1,000 was ràisecf on joint account, tb be ùsëd by C. C. Glover for the 
benefit of the owners of the brig in àdjusting the général average charges in 
England, and he asserts that froni the first he, by his letters to Charles, which 
are in évidence, refused to bave any concern in the gênerai average claiin, and 
so repeatedly informed Charles after his retum to Rockland, telling him if he 
carried on the controversy he must do it at his own expense, and he was wel- 
come to everything that should be realized therefrom ; that he, E. K., would 
make no claim to any part of it and would bave nothing to do with it; that 
the note of $600 was paid by him, and also the amount advanced by William 
H. Glover & Co. for the bill on Barings. Thèse statements of E. K. Glover 
are in ail respects corroborated and sustained by the testimony of W. II. 
Glover. 

On the other hand, whilé C. C. Glover insists that he did not borrovv of 
E. K. the $1,000, but that it was raiséd b^ him and his brothers, to be by him 
expended in England in defraying the charges and expenses inourred about 
the gênerai average claims, from 'which lie believèd the owners of the biig 
would reçoive a large amount from the owners of the cargo, lie is uttwly 
unable to give any explanation of his order for $1,000. He is inclined to 
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admit that It bear^ his signature, but he testifles that he bas not the least 
racollection of it, and asserts that, if he did give it, it was that E. K. Glover 
miglit hâve authority from him to collect $1,000 from the company if it de- 
clined to pay a total loss, but was rëady to pay that sum as for a partial loss. 
ïhis explanatlon is of no moment, as on the seveath of July, two days prior 
to the order, C. C. Glover bad given E. K. a power of attorney, which author- 
ized him to collect the policy, and under which he was fully empowered to 
receive any sum tbe company might be wiUing to pay, althougli not the full 
amount of the policy. 

Mrs. Sberman, a sister of C. C. Glover, with her busband, bave been intro- 
duced as witnesses by him, but the court does not find in their testimony 
anything which would justify the court in discrediting the sworn statements 
of both B. K and William H. Glover that the $1,000 was a personal loau 
made to C. C. Glover by E. K. Glover, the pay ment of which was securedby 
the order on the company and the delivery of tlie duplicate policy. The 
counsel of C. C. Glover insist that if such should be the flnding of the court, 
still E. K Glover was not thereby authorized to maintain an action on the 
policy in the name of 0, C. Glover and collect from the company the amount 
80 loaned to C. C. Glover; that the order wUs not an assignment of the policy 
and of whatever might be collected therefrom, but was for a portion only of 
the fund, and did not create an équitable lien in favor of E. K. Glover for the 
amount of the order. 

In support of his views the learned counsel relies on Palmer v. 
MerriU, 6 Cnshing, 287. 

That case was an action at law to recover from an administrator 
a portion of the amount by him collected from an insurance company 
on a policy of insurance on the life of defendant's intestate for 
$1,000, a portion of this sum, $400, having been assigned to the 
plaintifï by an order writter^ on the policy, but the policy had always 
been retained by the intestate. It did not appear that plaiutiff, 
prior to the death ûf the insured, had any knowledge of the assign- 
ment or had ever seen the policy, so that there was never any deliv- 
ery to him of the policy or of the assignment. The court hold that 
the action could not be maintained, but the case is essentially différ- 
ent from the présent, which is a bill in equity, by the holder of the 
fund, against the assignor and assignée, to -whAm the policy and 
order were both delivered. 

The question now for décision is not whether E. K. Glover can 
maintain his action in the state court to recover from the insurance 
company the $1,000 loaned by him to C. C. Glover or the full 
amount due on the policy, but it is whether, in this bill of inter- 
pleader brought by the company, the court will détermine the eqtiita- 
ble rights of the respective parties, and whether E. K. has acquired 
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such a lien upon tïie fund as will be enforced and protected by a 
court of equity. 

In Story, Equity, lOM, the learned author says : "A trust wbuld be 
created in favor of tbe équitable assignée of the fund, even if the 
assignment is of a part only of the amount, and would constitute an 
équitable lien upon it." 

In Christmas v. Russell, 14 Wall. 84, the language is : "An order to 
pay out of a specified fund bas always been held to be a valid assign- 
ment in equity, and to fuliil ail the requirements of the law." 

The case of Savings Bank v. Adae, 8 Fed. Eep. 108, is in principle 
identical with the présent. A party drew bis check on a bank in 
favor of a creditor, and next day failed. The check waa presented 
for payment and was refused, although when drawn the drawer bad 
on deposit to bis crédit in the bank more than its amount. The bank 
brought a bill of interpleader against the holder of the check and the 
assignée in insolvency of the drawer, and it was held that the check 
was an équitable assignment of that amount, and its holder acquired 
a lien therefor and was entitled to its payment. 

Thèse authorities, together with many others of a similar import, 
sustain the lien of E. K. Glover on tbis policy and its proceeds as 
security for the payment of the loan of $1,000 made by him to G. G. 
Glover, and it is so decreed. 



CooNS & Braine v. Tome and others. 
{Oircuit Court, W. D. PennsyUania. December 17, 1881.) 

COKPORATIONS— DiRECTOES— CbEDITORS. 

The directors of a corporation stand in confldential relations to its creditors, 
towards whom they are bouad to act with perf ect f airness. They are, at least, 
quaH trustées for the creditors ; and where the corporation is insolvent, good 
faith forbids that the directors should use their position to save themselves, or 
one of their number, at the expense of other creditors. 

SaME— iNSOLTBNCT — PREFERENCES. 

"Where the board of directors of an insolvent corporation confessed a judg- 
Dient against the corporation in favor of one of their number, who was also the 
président of the corporation and principal stocliholder, with a view of giving 
him priority of lien over another creditor, who was about to obtain a judgment 
in a judicial proceeding, hdd, that such préférence could not be upheld, but 
that the two judgments must stand on a footing of equality in respect to the 
commencement of the lien, and share pro rata m the proceeds of the property 
available for their payment. 
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3. Patments— Application of. 

The law will apply a payment in the way most bénéficiai to the créditer, and 
therefore to the debt least secured. 

In Eqnity. 

William A. Stone, for plaintiffs. 

J. 0. Parker, for défendants. 

AcHBsoN, D. J. The Minnequa Springs Improvement Company, 
a corporation of the state of Pennsylvania, on the fifteenth of June, 
1877, issued its coupon bonds of the dénomination of $500 each, 
amounting to $250,000, payable to bearer on September 1, 1897, 
■with interest payable semi-annually ; • which bonds were secured by 
the company's mortgage, of even date, to Benjamin S. Bentley, 
trustée of the bondholders. The mortgage covers a tract of land in 
Bradford county, Pennsylvania, containing about 20 acres, upon 
which are the "Minnequa Springs" and the "Minnequa House." 

On January 24, 1878, the whole of thèse bonds were held and 
owned by Peter Herdic, who on tbat day sold them, and aliso 9,320 
shares of the stock of the company, to the défendant Jacob Tome. 
The évidence establishes that Tome was a hona fide purchaser for 
value of ail said bonds. The improvement company acquired, pïior 
to the transactions about to be mentioned, other lands contiguous to 
the mortgaged premises. On the thirteenth of August, 1878, Coons 
& Braine, the présent complainants, brought suit in the court of 
common pleas of Bradford county against the said corporation to 
recover damages sustained by them by the breaking of a dam alleged 
to hâve been improperly and negligently constructed by the company. 
This case was ruled eut and tried before arbitrators, who, by their 
award, filed in court on October 26, 1878, found the sum of $5,875 
in favor of the plaintiffs. At this time, and from June 12, 1878, 
Jacob Tome was a director of the corporation, and its président, — 
Kelion Packard, and John W. Maynard being the other directors, — 
any two of whom constituted a quorum of the board. 

While the suit of Coons & Braine was pending before the arbitra- 
tors, Jacob Tome, on October 18, 1878, instituted an action in this 
court against the corporation to recover his interest on said bonds, 
then past due and unpaid, and also some money he had advanced to 
the company. On the twenty-second of October, 1878, during an 
adjoumment of the arbitration, the board of directors of the corpora- 
tion met in spécial session, — the three directors, Tome, Packard, and 
Maynard, being présent, — and passed a resolution authorizing and 
directing the solicitor of the company to confess a judgment in favôr 
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of Tome and against the corporation for the araount of his claim sued 
for; and; accordingly, the next day, October 23, 1878, such judgraent 
was confessed for the sum of $19,248.53. Save for such action of 
the board, judgment could not hâve been obtained in that suit until 
after the firat Monday of November, 1878, — the return-day of the 
■writ of summons. 

At the date of the spécial meeting of the board of direetors the cor- 
poration was insolvent, and this must hâve been known to the board, 
whose purpose in authorizing the confession of judgment undoubtedly 
was to give Jacob Tome priority of lien over C!oons & Braine. I am, 
however, satisfied from the évidence that there was no actual fraud 
in the transaction, either on the part of Tome or the board of direct- 
ors. The claim in suit was an honest debt due Tome, and the 
corporation was without defence. It may be assumed, too, that the 
board entertained the conviction that the claim which Coons & 
Braine Were pressing to judgment was not a meritorious one, and 
doubtlesB the board believed they had morally and legally the right 
to prefer Mr. Tome by giving him the prior judgment lien. 

But could the board of direetors, under the circumstances, give such 
préférence to Jacob Tome, who was both a director of the corporation 
and the président, and also the principal stockholder, owning, indeed, 
at least eight-tenths of the entire capital stock? . I am of opinion 
that they could not. The mortgaged premises, it is shown, are 
wholly insufficient to pay the principal of the mortgage debt ; and if 
the lien of Tome's confessed judgipent is to prevail over that of Coons 
& Braine, the latter will receive nothing out of the assets of this 
insolvent corporation. Such a resuit, thus brought about, would be 
so inéquitable that it cannot receive judicial sanction. True, a fail- 
ing debtor, ordinarily, may prefer one créditer over another. But the 
circumstances hère were such as to take the case out of the gênerai 
rule. The direetors of a corporation stand in confidential relations 
to its creditors, towards whom they are bound to act with perf ect 
fairness. They are, at least, quasi trustées for the creditors; and 
where the corporation is insolvent, good faith forbids that the direct- 
ors should use their position to save themselves, or one of their num- 
ber, at the expense of other creditors. Dniry v. Cross, 7 Wall. 302 ; 
Jackson v. Lvdeling, 21 Wall. 616 ; Richards v. New Hampshire Ins. Co. 
43 N. H. 263. 

The spécial prayers of the bill in respect to Tome's said judgment 
are that he may be restrained from proceeding to enforce it by exé- 
cution, and that it be declared null and void. But this is not the 
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measure of relief to which the complainants are justly entitled. 
Tome's judgment, as we hâve seen, is not tainted with actual fraud. 
It représenta a bonajide debt, and wiiile it cannot be allowed priority 
over the judgraent of the complainants, it is not to be treated as a 
nullity, or postponed to the complainant's judgment. Bquity, how^. 
ever, does require that the complainant's judgment and Tome's said 
judgment, in respect to the commencement of lien, shaU be placed on 
a footing of equality, and shall share pro rata in the proceeds of the 
real estate available for their payment. 

The mortgage above recited contains a provision that, in case of 
default exceeding 90 days in the payment of auy of the interest cou- 
pons, the.whole principal of ail the aforesaid bonds "shall thereupon 
beeome due and payable," etc. Such default having occurred, Jacob 
Tome, who, we hâve seen, owned ail the bonds, on November 23, 
1878, brought an action in his owu name in this court against the 
Minnequa Springs Improvement Company to reoover thô principal of 
the bonds; and on December 4, 1878, for want of an affidavit of 
defence, judgment under the rules of court was entered against the 
corporation for $260,000. The complainants impeach this judgment 
on the ground that Tome could not enforce the clause whereby the 
principal of the bonds beoame due, except through Benjamin S. 
Bentley, the trustée named in the mortgage, or without notice to him, 
and a written request flrst made upon him to proceed according to 
the provisions contained in the mortgage. But what right baye the 
complainants to set up the alleged irregularitieS ? The proceedings in 
that suit were altogether adversary, and as the corporation suiïêred 
judgment to go by default, and is not complaining, why should Coons 
& Braine be permitted to question the regularity of the proceedings? 
Moreover, this judgment having been entered after the complainants' 
lien had attached, I am at a loss to see how they are in anywise 
prejudiced. Their prayers for relief, so far as they relate to this 
judgment, must, therefore, be ref used. 

It appears that in November and December, 1878, the Minnequa 
House and its contents, etc., were destroyed by fire. This property was 
insured for the benefit of the holders of said bonds, and by the terms 
of the policies the loss was payable to Bentley, the trustée. After 
the fire, Bentley executed to Jacob Tome à power of attomey author- 
izing him to coUeet the Insurance. moneys. Pursuant to this a,uthor- 
ity, Toipe çoUected about $43,000,— from the insurance on the prem- 
i^s .about $19,000,; — and the balance on account of the buildings. 
The wholô of this money Tome applied to the principal of his debt 
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on the said bonds, entering a crédit therefor on his $250,000 judg- 
ment. Of this application complaint is made by Coons & Braine, 
who insist that thèse moneys should bave been applied first to the 
matured interest coupons embraced in Tome's eaiiier judgment, (for 
$19,248.63,) and thereby that judgment would hâve beeu almost 
entirely paid, to the relief of the complainants. But upon what prin- 
ciple can the complainants control the application of the Insurance 
moneys ? What equities hâve they superior to those of Jacob Tome ? 
I perceive none. The corporation, it is to be observed, did not under- 
take to direct the application, and is not objecting to the appropri- 
ation made by Tome. His appropriation is the very one the law itself 
would hâve made, in the absence of any by Tome or the corporation ; 
for it is well settled that the law will apply a payment in the way 
most bénéficiai to the creditor, and ther'tf ore to the debt least secured. 
Field v. HoUand, 6 Cranch, 8 ; Pierce v, ^weet, 33 Pa. St. 151 ; Foster 
V. McOraw, 64 Pa. St. 464. 

Let a decree be drawn in accordance with the views exprès sed in 
this opinion. 



McDebmott and others v. Copeland and another. 

{Circuit Court, E. D. Michigan. December 12, 1881.) 

1. E<iniTT — Dbcbdknt'8 Estatk— Bill bt a Distributbe. 

A bill in equity will not lie in a circuit court by a distributee, agaînst the 
exeoutors of an estate, to compel them to collect and pay over to complain- 
ants their distributive sbares of the estate, where no fraud is charged, and it 
appears the estate has been closed in the probate court, the executors dis- 
charged, and an order entered for the distribution of the estate, whicli con- 
sisted of property then in the hands of a surving partner of the décèdent. 

2. Executors — Dutibs of, undeb the Laws of Michigan. 

By the laws of Michigan an executor is not bound to take possession of the 
estate any further than is necessary to pay the debts, funeral charges, expansés 
of administration, spécifie legacies, etc., and the probate court may then set 
ofE the residue to the persons entitled thereto, who may bring suit to recover 
it directiy against the parties in possession. 

In Equity. 

This was a bill in equity by distributees against executors to cotnpel an 
accounting and allotment to the complainants of their respective shares in the 
estate of Frank Nevin, late deceased. The bill set forth in substance that 
.Ifevin died in 1878, and by his will, which was admitted to probate, défend- 
ants were appointed his executors ; that décèdent was a partner of one Mills 
in the tobacco business, and a large portion of his estate was invested in the 
pioperty of the fîrm, which was sold to Mills; that of the purcliase priée. 
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$118,749.50 was paid over to the executors; but that $39,237.66 was never 
paid over to thein, and they hâve never aecounted for the same. The bill fur- 
ther alîeged that défendants flled their final account, and on the seventeenth 
day of Det-ember were discharged by the probate court, and an order was 
enterod that the distributees entitled to said last-mentioned amount should 
look to Mr. Mills for it ; that in carrying out their trust the executors hâve 
proved unfaithf ul in failing to collect this amount, and also in paying them- 
selves $5,000 compensation, in addition to the legacies given them. Certain 
other charges weremadeagainst the défendants, which were abandoned at the 
hearing. TJie answer denied that the interest of Nevin in the partnership was 
sold to said Mills, but averred that the interest of the estate in the merchan- 
dise, flxtures, and machinery was sold for $27,897.21, ail of which was ae- 
counted for; that the executors flled their flnal account, and petitioned for 
discharge, and were discharged on the seventeenth day of December, 1878. 
The answer further denied the entry of an order that the heirs should look to 
Mills for their respective shares of the $39,000, and averred that an order was 
entered for the distribution of the remainder of the estate, which consisted of 
property belonging to the partnership, ail of which property was in the pos- 
session of and under the control of Mills, as surviving partner, and consisted 
mainly of claims owing for merchandise. It admitted the charge of $5,000 
for services, and averred the same was allowed for defending the will of said 
Nevin, (a long contest,) and insisted the allowance was proper, and was 
approved by the probate court. 

Alfred Russell, for complainants. 

G. V. N. Lothrop, for défendants. 

BncfWN, D. J. This case was once argued upon a demurrer to the 
bill, which was overruled pro forma, in order that the point at issue 
might be more fully presented upon bill and answer. The question' 
involved, is, in substance, whether executors, who hâve filed their 
final account in the probate court and hâve received their discharge, 
without fraud or collusion, can be compelled, notwithstanding this 
decree, to account to the next of kin for personal property which they 
never hâve reduced to their possession, and which was set offby the 
probate court directly to the complainants. Beyond ail controversy, 
the judgment or decree of a state court, rendered in a case of which 
it had complète jurisdiction, cannot be revised or set aside by a col- 
latéral proceeding hère. Noiogue \. Clapp, 101 U. S. 551. And this 
is the case, even if the decree be fraudulent, unless there be alsa col- 
lusion, or some act of the parties tantamount thereto; as, for instance, 
if a decree be obtained ex parte by fraudulent représentations. The 
Acorn, 2 Abb. (U. S.) 434; Michaels v. Post, 21 Wall. 398; U. S. v. 
Tkrockmorton, 98 U. S. 61. 

Whatever may hâve been the rule regarding ecclesiastical courts 
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in England, there îs no doutt that in this country courts of probate 
are almost universally courts of record, and their decrees as conclu- 
sive in collatéral proceedings as those of any other court of record. 
Gary, Probate Law, § 24; Tebhets v. Tilton, 24 N. H. 120; Ostrom 
V. Curtis, 1 Cush. 461 ; Cummings v. Cummings, 123 Mass. 271 ; 
Barker v. Barker, 14 Wis. 131; Holmes v. Cal. é Or. E. Co. 9 Fed. 
Eep. 229. 

In Loting v. Steineman, 1 Metc. 204, the principle of res adjudicata 
was applied to a decree of distribution, made upon sueh notice as is 
required by law. 

Certain cases are cited by the complainants, which, it is insisted, 
establish an exception to this rule in the case of decrees of probate 
courts; but, upon a careful examination, we think ail of them are 
consonant with the gênerai proposition above stated. 

In Payne v. Hook, 1 Wall. 425, a bill was sustàined by a disti-ibutee 
to obtain her share in the estate of her brother, who died intestate, 
and whose estate was oommitted to the charge of a public admin- 
istrator by an order of a county court. The bill diiïered from the one 
under oonsideratioià, however, in the important facts that it charged 
gross misconduct on the part of the administrator ; that he had made 
false settlements with the court of probate; had not filed a true 
inventory of the property on hand; had used the mohey of the estate 
for bis private gain; and obtained from the complainant, by fraud- 
ulent représentations, a receipt in full for her share of the estate on 
the payment of a less sum than she was entitled to receive. It further 
appeared from the bill that the défendant had not yet made bis final 
settlement in the probate court. It is stated in the opinion that the 
fraudulent conduct of the administrator was the groundwork of the 
bill, and it is évident that the question of a discharge by tiie probate 
court did not enter into the considération of the case. 

In Horn v. Lockhart, 17 Wall. 570, a bill was filed against an exec- 
utor to compel a settlement and distribution of the proceeda. The 
defence was that the probate court, in which the settlement of the 
estate was pending, had, by its decree, allowed the executor to invest 
the proceeds of the estate in confederate bonds, and the suprême 
court held that, as this was an act in furtherance and aid of the 
rébellion, it was illégal and void, and that the probate court could 
not give it validity. This was the ordinary case of a court acting 
without jurisdietion. 

In Pratt t. Noriham, 5 Mason, 95, it was held by Mr. Justice Story 
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that the judgraent 6f the court of probate -was not conclusive where it 
had been obtained by fraud ; by whieh he undoubtedly meana such 
fraud as could be taken advantage of in a collatéral proceeding. 

Thisis also the gravamen of the bill in the Union Bank of Tennes- 
see V. JoUy's Administrators, 18 How. 503, and Donohue y.Roberts, 1 
Fed. Eep. 449. I know of no authority, however, which will author- 
ize this court to revise or disturb the deoree of a probate court, ob- 
tained without fraudaient conduct on the part of the executor, in a 
case of which it had jurisdiction. Had the bill charged that the pro- 
ceedings in the probate court were still pending, or that the decree 
settling the estate had been fraudulently obtained, the case would 
hâve presented a différent question. But, even if this decree were im- 
peachable, we do not see that the executors hâve been guilty of any 
dereliction of duty of which the plaintiffs are entitled to complain. 
They hâve paid ail the debts and specitic lègacies, and procured the 
entry of an order setting off the residue of the estate to the distributees 
under the will. This seems to be the exact course authorized by the 
statute. Section 4407 of the Compiled Laws provides that the exec- 
utor or administrator shall be entitled to the possession of the per- 
sonal estate of the deceased, until assignment or distribution of the 
same to the heirs, legatees, or other persons entitled thereto, by the 
order of the probate court, or until the estate is finally settled. 

In Brown v. Forsche, 43 Mich. 497, it is said that this section does 
not render it imperative that the personal représentative should take 
possession of the estate; it only empowers him to do so. Section 
4496 authorizes the probate court, after the payment of the debts, 
funeral charges, and expenses of administration, and after the allow- 
ance made for the expenses of maintenance of the family of the 
deceased, etc., to assign the residue of the estate to such other per- 
sons as are by law entitled to the same. Section 4497: "In such 
decree the court shall namethe persons, and the proportions to which 
each shall be entitled, and such persons shall bave the right to 
demand and recover their respective shares from the executor or 
administrator, or any person having the same." It appears that the 
decree of the probate court, in the case under considération, was 
entered in conformity with thèse provisions, and the right of the com- 
plainants to proceed against any person having in bis possession the 
estate, or any portion thereof, belonging to décèdent, to obtain their 
distributive share of the same, appears to be clearly allowed under 
this section. 
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It appears to me, however, that in filing his bill against the ad- 
ministrator, to obtain an accounting, they hâve inistaken their rem- 
edy. For both thèse reasons the bill must be dismissed, with costs. 



BeUCE V. GlESON.* 
{Circuit Court, S. D. OMo, W. D. November 21, 1881.) 

1. RemovaIi of Oaubes— Act of 1875— Citizenship at Timb of Appr.rcATioN 

FOB liEMOVAL. 

Under the removal act of 1875 a case is not removable unlcss the required 
diverslty of citizenship exists at the tiine tlie application for removal is niade ; 
it is not sufflcient that the required diveraity in citizenship existed wlicn the 
suit was commenced in the state court. 

2. BAME — CONSTITUTIONALITT. 

And if the act authorized a removal of a cause when the required divorslty of 
citizenship did notexist at the time of the application for removal, it would, to 
that extent, be unconstitutional and void 

On Motion to Eemand. 

O'Connor, Glidden é Burgoyne and Lincoln, Stephens é Slattery, for 
motion. 

Thos. McDougall and Hoadly, Johnson d Colston, contra. 

Baxter, C. J. This suit was commenced in the superior court of 
Cincinnati, April 12, 1879. When the pleadings were concluded, 
and an issue reaehed in March, 1881, it was, upon defendant's péti- 
tion alleging that at the commencement of the suit, as well as at the 
time of the filing of his pétition, the plaintifï was a citizen of New 
York and défendant a citizen of Ohio, removed into this court for 
trial. But the plaintiff, by plea filed hère, says that at the time 
défendant filed his pétition for the removal of the case she was a 
citizen of Ohio, The issue thus made was, by consent of the parties, 
tried by the court. From the évidence adduced we find that, at the 
commencement of the suit, the plaintiff was a citizen of New York, 
but that at the time défendant applied to bave it removed, and for 
17 months prier thereto, she was a citizen, with défendant, of the 
state of Ohio. Upon this finding the plaintiff moves to remand the 
case to the state court. 

The controversy bas been sharply defîned by the arguments of 
counsel. On the one side it is insisted that the right of removal 
dépends upon the status of the parties at the commencement of the 

*Reported by J. C. Harper, Esq., of the Cincinnati bar. 
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Buitj while on the other the contention is that the status of the parties 
at the time the application was made must control, This question 
has never been decided by the suprême court. Though twiee raised 
in argument before that tribunal it was on each occasion reserved for 
future considération, (Ins. Co. v. Pechner, 95 U. S. 183; Bondurani 
V. Bondurani, 103 U. S. 285,) henee we hâve to look to other sources 
for adjudications to aid us in arriving at a correct conclusion. 

But on referring to the judgments of the inferior courts we find a 
conflict of opinion that tends rather to embarrass than to elucidate 
the problem. They are as wide apart as are the arguments of coun- 
sel in this case — Mr. Justice Bradley and others holding that a case 
cannot be removed from a state to a fédéral court, under the act of 
1875, unless the pétition for its removal shows that the required diver- 
sity ot citizenship existed at the commencement of the suit . Houser 
V. Clayton, 3 Wood, 273; Beede v. Cheeney, 5 Fed. Eep. 388; Tap- 
ley V. Martin, 116 Mass. 276; Holden \. Ins. Co. 46 N. Y. 1; Ind. 
R. Co. V. Risley, 50 Ind. 60. Whereas, Mr. Justice Wood and oth- 
ers hold that under the act the pétition, need not aver that the par- 
ties were citizens of différent atates at the time the suit was brought. 
If it shows the required citizenship when the pétition is filed it wiLI 
be sufficient. Jackson v. Ins. Co. 3 Wood/ 413 ; Curtin v. Decker, 5 
Fed. Eep. 385; 33 Ohio. St: 280; Phœnix Life Ins. Co. v. Seattle, 7 
Cent. Law J. 398; Dillon, Eemoval of Causes, § 87. 

Thèse discordant décisions cannot be harmonized. It is, however, 
some mitigation to say that the conflict is confined to a différence of 
opinion touching the construction of the abt of 1875. The contro- 
versy, thus restricted, is not as broad as the question in this case. 
We may concède the construction contended for in the line of décision 
hrst above referred to, to-wit : that a suit cannot be removed under 
the act of 1875 on the ground of a diversity of citizenship of the par- 
ties, unless they were citizens of différent states at the commencement 
of the suit; and yet it would not follow that such suit could be 
removed on that ground after parties had become citizens of the statfe 
in which the suit is pending. 

The reason for this is obvious. The national government is a gov- 
ernment of defined and limited powers, and cannot lawfuUy exercise 
any authority except such as is expressly or impliedly conferred by 
the constitution. Its judicial powers are especially and specifically 
enumerated in that instrument. Among others, it is invested with 
jurisdiotion of ail controversies in law and equity between citizens of 
différent states, to exécute which congress has, from 1789 to 1876, 
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enacted statutes autliorizing and pxoviding for the removal of such 
cases front state to fédéral courts, which statutes haye been uniformly 
recognized as valid ànd enforced by the courts. But no one contends 
that the fédéral courts can be authorized to divest a state court of its 
iurisdiction, once regularly acquired, of a suit between citizens of the 
same state, unless it involves title to lands claimed to hâve been 
acquired from différent states, or affeots ambassadors, ministers, or 
consuls, or is a case arising under the constitution or a law of the 
United States. Any statute professing to authorize such a transfer 
of such suit would be an encroachment upon the reserved rights of 
the state, in cbnflict with the national constitution, and void. And 
yet this is, in elïect, the prinoiple contended for in this case. It is 
true, the plaintiff and défendant were .citizens of différent states when 
the suit was begun, and it is clearthat as long as this diversity of 
citizenship continued the suit was removable under said act; and 
had défendant avaUed himself of his right to remove it in time, the 
jurisdiction of this court could not hâve been divested or its efiSciency 
impaired by any subséquent action of the plaintiff. But défendant took 
no steps for its removal until after the plaintiff became a citizen of 
Ohio. We think his application for the removal came too late. The 
act of 1875 is not susceptible of the construction contended for by 
défendant. If it was so expressly provided upon its face, it would, 
to that estent, exceed the constitutional authority of the législative 
department, and would, therefore, be void. 

The case wUl be remanded and judgment entered against défendant 
for the costs of this court. 



In re Pitts, Bankrupt. 

(District Court, 8. D. New York. November 18, 1881.) 

1. Ceeditors' Bill — Pbaudtilbnt Judgmbnt and Tkansfeh — Rev. St. } 5057— 
Assignée — Injunction Dissolvbd. 

Judgment creditors, after the return of exécution unsatisfied, on filing a bill 
to reach property of the debtor conveyed by a fraudulent transfer, or a flctitious 
judgment and sale on éxecution thereon, acquire an équitable lien on ail the 
property f raudulently transferred, as against the parties to the suit ; but this 
lien, before the appointment of a reoeiver, will not prevail as against the levy 
of a subséquent exécution on such of the property as is subject to levy, nor 
against an assignée in bankruptcy who stands in a similar situation. 

Buch a suit having been commenced before proceedings in bankruptcy, and 
a stay of that suit having been afterwiirds procured in bankruptcy, and the 
assignée having knowledge of ail the f acts more than three y cars ago, and f ailing 
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to take any action jvssailing the alleged Iraudulent transfer by the liankrupt, 
Md, tliat his time for so doing, under section 5057, had expired, and that the 
stay upon the prosecutïon of the judgment cTeditors' bill heretofore granted 
should, therefore, be dissolved. 

In Bankruptcy. Motion to dissolve inj une tion. 
: Wm. H. Sloan, for judgment creditors. 

C. Whittaker, foi B,EBignee. 

Beown, D. J. The bankrupt filed his volunfcary pétition in bank- 
ruptcy on the twenty-seventh day of July, 1878 ; adjudication of bank- 
ruptcy was made August 29, 1878, and an assignée appointed. The 
bankrupt had previously carried on a grocery store at Kingston, and 
on January 30, 1878, his brother, Henry H. Pitta, recovered a judg-r 
ment against him, by default, for $6,246.01, upon whieh exécution 
Was immediately issued to the sheriff, and his stock of goods sold out 
thereunder on February 6, 1878, to Henry, the judgment creditor, 
jwrho took possession and continued the sfime business. Theyeafter, 
many of the creditors of the bankrupt, who had sold him more or less 
of this stock of goods on crédit, commçnced suits against him, pro- 
cured his arrest therein for fraud, and recovered judgments upon 
their claims. In July, 1878, sotaie weeks previous to the commence- 
ment of proceedings in bankruptcy, several of thèse judgment cred- 
itors had united in filing a bill in equity, on behalf of themselves and 
ail other judgment creditors of the bankrupt, against Henry and 
Charles Pitts, for the purpose of having the judgment recovered by 
Henry H. Pitts, and the exécution and sale thereuîider, set aside as 
fraudulent and void. The oomplaint alleged that the said judgment 
■was upon a false and fictitious claim ; that the whole proceedings 
tmder it were for the purpose of cheating and defrauding the bank- 
rupt's creditors ; and prayed that the goods on hand be applied upon 
exécutions on the plaintiiïs' judgments, and that Henry H. Pitts be 
also required to account to the judgment creditors for the proceeds 
of ail goods sold by him, in the business, since he took possession on 
February 6th. The bankrupt, having filed his pétition in bankruptcy 
on July 27, 1878, on the sixth of August obtained an injunction 
against the prosecution of the above suit in eqnity, to await the déter- 
mination of this court on the question of his discharge. 

A motion is now made to vacate this injunction and permit the 
suit in equity to proceed. Two prior motions hâve been made in 
this court for the same purpose, — one in November, 1878, and one 
in April, 1879. Both wero denied; the latter on the ground'that 
at that time the assignée in bankruptcy was the only person who 



544 FEDKBAIi BEFOBTEB. 

had the right to set aside the judgment and recover the property, 
(Glenny v. Langdon, 98 U. S. 20 ; Trimhle v. Woodhead, 102 U. S. 
647; Moyer y.Dewey, 103 U. S. 301,) and that the plaintiflfs in the 
creditors' bill had not acquired any lien which could then prevail 
against the assignée. Johnson v. Eogers, 15 N. B. E. 1. 

In the case last cited, Wallace, J., reviewed the adjudications in 
this state as to the effect of a creditors' bill in secnring a lien where 
no receiver has been appointed, and pointed out that by the law of 
this state such a lien does not prevail as against purchasers or other 
exécution creditors levying upon goods or chattels, but is effective 
upon choses in action or équitable interests not subject to levy and 
sale on exécution; and he held that an assignée in bankruptcy, 
representing the gênerai creditors, is entitled to stand in the situa- 
tion of an exécution creditor as respects goods and chattels subject 
to exécution. 

That the plaintiffs in the creditors' bill enjoined in this case ob- 
tained by the commencement of that suit an équitable lien as against 
the défendants themselves, upon the goods or their proceeds, is plain. 
Laurence v. Bank of the lîepublic, 35 N. Y. 320, 323; Lansing v. 
Easton, 7 Paige, 364; Storm v. Waddell, 2 Sandf . Ch. 494 ; Sedgwick v. 
Menck, 1 N. B. E. 675. A portion of the proceeds, also, were doubt- 
less équitable assets, not subject to levy and sale on exécution against 
Charles Pitts, and hâve been ail the while subject to the équitable 
lien acquired by filing the creditors' bill against him and Henry. Law- 
rence Y. Bank of the Repuhlic, 35 N.Y. 321. The right of the assignée in 
bankruptcy to recover so much as remained of the property originally 
transferred to Henry Pitts could only be enforced by a suit instituted 
for that purpose under section 5046 or section 5129. In re Pitts, 8 
Fed. Ebp. 263; Cragin v. Thompson, 12 N. B. E. 81; Sparhawk v. 
Drexel, Id. 450; In re Biesenthal, 15 N. B. E. 228. His right to main- 
tain such a suit is subject, however, to the two years' limitation pre- 
scribed by section 5057, {Bailey v. Glover, 21 Wall. 342,) which is to 
be computed from the time of discovering the fraud. The assignée 
in this case had knowledge of ail the matters alleged in the creditors' 
bill in 1878, and has been notified of the proceedings on thèse motions 
since the firet motion in November, 1878, now three years ago. He 
has not instituted any suit on behalf of the creditors to recover the 
property, and, though having notice of this motion, states no inten- 
tion or désire of doing so, and his time for doing so has expired. So 
long as his right to maintain such an action existed, and so long as 
the équitable lien of the plaintifs in the creditors' suit upon the goods 
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remaining was subordinate to his superior right, it was proper to con- 
tinue the injunction. But as his rights are now barred by section 
5057, no benefit to the estate of tbe bankrupt can possibly arise 
from a longer continuance of the injunction, and it -would be unjust 
to deprive the judgment creditors of whatever right may still remain 
to them to prosecute to judgment the bill for équitable relief which 
was filed before the proceedings in bankruptcy were begun. To con- 
tinue the injunction when it can serve no useful purpose to the bank- 
rupt's estate, would be to turn the process of this court into a shield 
against the investigation of alleged frauds. It is for the court in which 
that action is brought to détermine ultimately what rights still 
remain to the plaintiffs in the pending suit, and no impediment 
should be longer interposed by the injunction of this court. 

An order may be entered dissolving ail injunctions and stays upon 
the prosecution of that suit. 



In re Elmbndobf. 
{District Court, S. B. New Yorh. December 12, 1881.) 

1. BAKKRUPTcr— Dbposits undeb Rbv. 8t. § 5124. 

The bankrupt is entitled to be reimbursed for a deposit made with the clerk 
under the provisions of section 5124 of the Bevised Btatutes, provided it did 
net form a part of his estate. 

In Bankruptcy. 

W. H. Morrison, for bankrupt. 

W. H. Gihson, for assignée. 

Brown, D. -J. This is an application by the bankrupt for an order 
directing the assignée to repay to him, ont of theassigned estate, cer- 
tain fées and disbursements necessarily paid by him to the clerk, 
marshal, etc., in the course of the proceedings in bankruptcy, or 
for disbursements which those officers would hâve necessarily in- 
curred. Among the items so asked to be repaid to the bankrupt is 
the sum of $50, deposited with the clerk, pursuant to section 5124, 
on April 30, 1878, prior to the issuing of the warrant, to the repay- 
ment of which the assignée objects. The bankrupt's voluntary péti- 
tion was filed April 13, 1878. 

Rule 29 of the gênerai orders în bankruptcy provides that "the fées 
of the register, marshal, and clerk shall be paid or secured in ail cases 
v.9,no.9— 35 
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before they shall be compelled to perform the duties required of them," 
and authorizes the court "to order the whole or such portion of the 
fées and costs in each oase to be paid ont of the fund in court, in 
such case, as shall seem just;" and section 5101 provides that the 
fées and costs of the several proceedings in bankruptcy shall be first 
paid in full out of the estate. Under thèse provisions this court bas 
been accustomed to. order reimbursement of the légal fées, and dis- 
bursements of the ofScers necessarily advanced by or on account of 
the bankrupt for the ordinary proceedings in bankruptcy, including 
proceedings for a discharge. In re Olds, 4 N. B. E. 146 ; In re Heirsch- 
herg, 2 Ben. 466; 1 N. B. E. 642. But this bas been done upon the 
pétition of some other person tban the bankrupt, who bas thus 
advanced the necessary fées; or, if done upon the bankrupt's own 
petitioB, bas referred to advances presumably made by the bankrupt, 
not out of bis own estate, which lawfuUygoes to bis assignée, but out 
of means subsequently acquired or procured from other sources. 
Eule 29 expressly déclares that "funds deposited with the register, 
marshal, or clerk shall, in ail cases where they corne out of the bank- 
rupt's estate, be considered as a part of such estate." The item of 
$50 now asked to be reimbursed to the bankrupt was such a deposit 
with the clerk ; and, if it cornes out of the bankrupt's estate, it formed 
a part of that estate to which the bankrupt cannot bave any claina 
wbatever. Anon. 1 N. B. E. 122. The deposit in thia case was made 
very shortly afterthe filing of the voluntary pétition. There is noth- 
ing in the pétition to indicate, nor is there any presumptiou, that this 
deposit did not come out of the bankrupt's estate. If, in fact, it was 
procured from other sources, the bankrupt is entitled to bave it 
restored to bim ; otherwise, not. If the parties cannot agrée upon 
the facts in référence to that point, a référence to the register in 
charge may be had to ascertain and report the facts in that regard. 
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WiLSON Paokino Co. and another v. Chicago Packino & Pro- 
vision Co. 

Samb V. St. Louis Bbep Canning (Jo. 

Samk V. Hdnteb and others. 

{Oireuit Court, iV. 1). Illinois. November 25, 1881.) 

L Lettbrs Patent— Cooked Méats. 

Keissued letters patent No. 6,370, daled April 6, 1875, and issued to "William 
J. Wllson, for a new and usef ul improvement in the process for preserving and 
packing cooked méats for transportation, — consisting in thoronghly cooking the 
méat by boiling it in water, remoring the bone and gristle, then placing it, 
while yet warm with cooking, into a box or case and pressing it by some suit- 
able apparatus with sufflcient force to remove the air and ail superfluous moist- 
ure, and make the méat form a solid cake, and, ânally, closing the box or case 
air-tight upon the méat,— are void for want of novelty. 

2. Samb— Samb. 

Claim 1, of reissue No. 7,923, dated October 23, 1877, and issued to John A. 
Wilson, for an improvement in raetallic cases for containing cooked méats, 
which is for a can for packing food hermetically sealed, and constructed of 
pyramidal form, with rounded corners and offset ends to support the heads ; 
and claim 3, which is a daim as an improved article of manufacture, of solid méat 
compressed and seôured within a pyramidal case or can so that said can forms 
a mould for the méat, and permits its discharge as a solid cake^ — are aiso TOid 
for want of novelty. 

3. Sauss op Pkodoot of Patented Pkocess — EvroENCE of Validitt. 

In ail doubtful cases involvlng the validity of a patent, the fact that the 
article made by the use of the process described in the patent has been exteu- 
sively sold is a considération of great weight with the court, but it is not 
enough per se to sustain the patent. 

Weat é Bond and Munday, Evarts & Adcock, for Wilson Packing 
Company, 

John N. Jewett and Offield de Towîe, for Libby, McNiell & Libby. 

William H. Clifford and B. F. Thmston, for ail complainants. 

Noble d Orrick, Cohurn d Thatcher, E. N. Dickinson, and Eldridge 
ti Tourtehtte, for défendants. 

Before Deummond, C. J., and Blodgett, D. J. 

Peb Cukiam. The cases hâve ail been argued together, and in- 
volve the same questions of law and fact, and are fouuded upon the 
reissued patent of William J, Wilson, No. 6,370, of April 6, 1875, 
for a new and useful improvement in the process for preserving and 
packing cooked méats for transportation, and in the reissued patent 
of John A, Wilson, No. 7,923, of October 33, 1877, for a new and 
useful improvement in metallic cans for containing cooked méat. 
The reissued patent of William C. Marshall, No. 6,451, of May 25, 
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1875, for a new and improved process for preserving méats, altiiough 
set forth in the pleadings, is not relied on in the argument, and need 
not be f urther considered as an indépendant ground of relief. Thèse 
patents were before us in 1879, in the case of VFilson Packing Co. v. 
Pratt, 11 Ohi. Leg. News, 353. 

The most important questions in the case grow eut of the patent of 
William J. Wilson. In his original patent he stated that, in carrying 
eut his invention, the méat was to be first cooked thoroughly, at a 
température of 212 deg. Fahrenheit, so that ail the bone and gristle 
could be removed and the méat yet retain its natural grain and 
integrity; that a measured quantity of this cooked méat was then, 
while yet warm with cooking, pressed by any suitable apparatus into 
a previously prepared box or case, with sufificient force to remove the 
air and ail superfluous moisture, and make the méat form a solid 
cake, and that then the box or case was closed air-tight upon the 
méat. It will be observed that he did not distinctly set forth in this 
original patent in what manner the méat was to be first cooked. 
There is in the reissue no change in the description of carrying out 
the invention, except he déclares it is a "préférable" mode of pi;itting 
the méat cooked into a box or case while yet warm with cooking. The 
implication, of course, is that it was not an indispensable part of his 
description of the invention that it should be thus put in warm. 
There were two claims in the original, as there are in the reissue, 
and the only différence between them is, that in the original, the 
first claim states that the cooked méat is to be pressed into an air- 
tight package "while heated with cooking," thèse last words being 
omitted in the first claim of the reissue. While thèse suits bave been 
pending the plaintifs hâve filed a disclaimer of the use of the word 
"preferably" of the reissue, thus eliminating it from the description 
therein contained, and leaving the patent in this respect as it was in 
its original form. They bave also disclaimed tlie use of the following 
words of the description in the reissued patent: "The méat is first 
cooked thoroughly at a température of 212 deg. Fahrenheit, so that 
ail the bone and gristle can be removed and the méat yet retain its 
natural grain and integrity;" and instead thereof insert the follow- 
ing words, viz. : "The méat is first cooked thoroughly by boiling it in 
water so that ail the bone and gristle can be removed and the méat 
yet retain its natural grain and integrity." 

Waiving the objections which hâve been made to the validity of 
thèse disclaimers, we may now state what the invention of the Will- 
iam J. Wilson patent is. The méat is to be first thoroughly cooked 
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by boiling it in water, so that ail the bone and gristle eau be removed 
and the méat yet retain its natural grain and integrity. Wliile yet 
warm with cooking it must, by Bome suitable apparatus, be pressed 
into a box or case, previously prepared, with sufScient force to remove 
the air and ail superfluous moisture, and make the méat form a solid 
cake. The box or case is then to be closed air-tight upon the méat. 
So that the invention contains thèse éléments: 

(1) Thoroughly cooking the méat by boilhig it in water, removing the bone 
and gristle. (2) Placing it, while yet warm with cooking, into a box or case, 
and pressing it by some suitable apparatus witli sufficient force to remove the 
air and ail superfluous moisture, and make the méat form a solid cake. (3) 
Closing the box or case air-tight upon the méat. 

It will thus be observed that the first requisite is that the méat 
must be thoroughly cooked by boHing it in water, that mode of cook- 
ing called "stewing" not being necessarily excluded, unless the words 
declaring that "the méat yet retain its natural grain and integrity" 
hâve that effect. The patent limits the cooking to thia particular 
mode; baking, roasting, and steaming being excluded as modes of 
cooking méat. After the bone and gristle are removed there is no 
description given of any particular manner in which the meut is to 
be treated before it is put into the box or case, unless the «se of 
the language that "it is then wholesome and palatable" has that 

effect. 

And although the évidence shows that ail the méat put up by 
the plaintiffs, and which has entered so extensively into the markets 
of the country for sale, is comed méat, that is not a part of the pat- 
ent ; and fresh méat, without antiseptics of any kind, if thoroughly 
cooked by boiling in water, with the bone and gristle removed, and if, 
while yet warm with cooking, put into a box or case, closed air-tight, 
would be within the description of the patent. Neither is anything 
said of the extent of the pressure to which the méat is to be subjected 
when placed in the box or case, except that it must be with sufficient 
force to remove the air and ail superfluous moisture, so that the méat 
will form a solid cake; nor is the degree of warmth named which 
must exiet when the méat is put into the box or case; neither is any 
description given of the manner in which the box or case is to be 
closed air-tight upon the méat. It is claimed by the plaintiffs that 
this combination of the manner of cooking and preserving méats for 
transportation is new, and entitled William J. Wilson to a patent. It 
should be stated that in the original as well as in the reissued patent 
of William J. Wilson, it seems to be implied by the second claim. 
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which is made in each, that the box or case must be hermetically 
sealed. Some criticism bas been made upon tbe use of tbis word. 
We do not understand it to mean tbe same as if it were employed in 
deseribing anytbing as bermetically sealed in a laboratory, but only 
tbat the package sbould be so sealed as to exclude the passage of air 
into or eut of the box or case. The patentée says that this box or 
case may be made of wood or métal, or both combined, of any suit- 
able form or shape, and of any desired dimensions. It is, perhaps, 
unnecessary for us to inquire, as ail the parties in this case use 
métal, whether or not the box or case could possibly be made of 
wood, or whether, in order to accomplish the object which the pat- 
entée had in view, it must always be made of métal. 

We will, therefore, direct our attention, in the first place, to the 
question whether or not what William J. Wilson describes in bis 
spécifications, as just stated, was the proper subject of a patent. 

The cooking of méat thoroughly by boiling it in water, so that the 
bone and gristle can be removed, has always been known. If it be 
admitted that the box or can must be hermetically sealed in order to 
be air-tight, that was an old device. The Appert processj described 
in Durand's English patent of 1810, required that the vessel (case 
or box) in which the food was placed should be air-tight, and that 
has ever since been regarded as indispensable in any process for pre- 
serving such food as is the subject of controversy hère. Before the 
date of the patent to William J. Wilson, méat was placed in a pack- 
age and subjected to pressure to remove the air, and it is clear any 
Buperfluous moisture was thus also removed from the méat. This is 
shown in the Marshall patent of 1864, because it is manifest his 
description of the process necessarily implies the removal of the 
Buperfluous moisture from the méat, as well as the removal of the air 
. from the méat by pressure, and the hermetical sealing of the box or 
case in which the méat is placed for préservation, transportation, 
and sale. De Lignac (1855) submitted méat to a high pressure in 
the tin cans in which it was to be preserved, and which, apparently, 
were hermetically sealed. Lyman (1869) roasted his méat before 
putting it into the box or can, and he speaks in his spécifications of 
stewing, boiling, or roasting the méat as being the ordinary mode at 
that time employed for preserving méat before packing it in cans. 
It will thus be seen that, prior to the issuing of William J. Wilson' s 
original patent, in 1874, méat was cooked in various ways; was sub- 
jected to pressure, by which the air and the superfluous moisture were 
expelled from it, both before and after it was put in the case or box 
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for préservation, and thèse boxes or cases were hermetieally sealed 
in order to make them air-tight. 

The évidence seema to show that at the présent time, in order most 
surely to préserve méat, it is necessary to subject the case or can in 
which the méat is packed to what is called "procesaing," -which we 
imderstand to mean this : There îs an opening in the can through 
which the méat is introduced. When the can is filled the hole 
is soldered up. It is then subjëcted to beat, a pnncture made, 
the air and steam permitted to escape, and then the pnncture 
also soldered up. This is not a new opération, but bas long been 
known. In fact, it is substantially described in the Durand patent 
as a part of tbe Appert mode of preserving méat; for, although the 
détails hère described are not fuUy given in the Durand patent, still, 
they are necessarily implied from the statement that the aperture is 
left in the vessel until the beat shall bave produced tbe proper effect, 
when it is to be closed. In Appert's metbod of preserving animal 
and vegetable food, vessels containing it were placed in a boiler filled 
with cold water, and then beat was applied up to tbe boiling point, 
and vegetables were to be put into the vessels in a raw or crude 
state — animal substances raw or partly cooked. The "processing," 
as it is termed, is not set fortb in the William J. Wilson patent, 
unless necessarily implied from the statement that in thus preparing 
and packing the méat in an air-tight box or case it is a part of tbe 
opération. AU that tbe patent says is that after tbe méat is put into 
tbe box or case, and the proper pressure is applied, the box or case 
is then closed air-tight upon the méat ; and if it is aleo implied that 
the box, as we bave heretofore assumed, is hermetically sealed, still, 
it is not stated that it is to be subjected to the "ordinary process" in 
eanning. 

It seems to be conceded that the reasons which render this neces- 
sary, in order to properly préserve méat or vegetables, were not well 
known at the time it was adopted. The theory at présent received 
upon tbis subject is that it is necessary to expel from the can or case 
the air, and what are called tbe germs of fermentation and putréfac- 
tion which exist in the air, and which are destroyed when a bigh 
degree of beat is applied ; and tbe air being thus expelled, before it can 
re-enter, tbe box is made air-tight. Thèse invisible germs, supposed 
to be floating in tbe air, must be killed or removed, or they will enter 
into the vegetable or animal substances, and, in a short time, pro- 
duce putréfaction, and, of course, destroy them as an article of food. 
There seems to be, therefore, nothing left in the description of the 
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mode of preserving méat pointed out in the patent of William J. Wil- 
son uniess it is in putting the méat while warm with cooking into the 
box or case. Can that be said to be patentable as a part of the mode 
of preserving méat, even if it be conceded it had never been doue 
before? We think net. No more than if, prier to the date of the 
William J. Wilson patent, in order to préserve méat, it had never 
been put into a can or case thoroughly cooked. Neither of them 
seems to require ingenuity or the exercise of the inventive faculty. 
It is manifest, when we consider what was known at the date of the 
William J. Wilson patent, that thèse or other methods could be 
adopted of putting the méat into the case or can for préservation 
without encroaching upon the domain of the invention of any one. 

There can be no doubt that, within a few years past, the metnod of 
preserving méat adopted by William J. Wilson has caused the article 
to be extensively used and sold in the marketsof this and other coun- 
triea. That argument has been pressed with great force upon the 
court in this case. 

It may be admitted that, in ail doubtful cases involving the validity 
of a patent, the fact that a mode described in the patent has gone 
into extensive use has and often will induce courts to décide in favor 
of the patent. But, while this is so, courts ought not, merely because 
of such use, to sustain a patent. The rights of the public are to be 
protected as well as those of individuals, and a monopoly should not 
be allowed uniess the right to it is clearly shown. But the true ex- 
planation of the success which has attended this and similar modes 
of preserving méat may be in the fact that there has been a tendency 
in the public of late years to use ail kinds of canned méats and fruits 
to a much greater extent than formerly, owing to the increased care 
and skill in their préparation and packing ; and we think ail William 
J. Wilson and those, who act under him can claim is, that they hâve 
been particalarly careful in selecting, preparng, seasoning, cook- 
ing, and canning their méat, by which it has acquired a high rép- 
utation ; and upon that, in our opinion, they must rely, and not upon 
a monopoly under the patent law. 

The John A. Wilson patent, of October 23, 1877, reissue No. 7,923, 
is for "an improvement in metallic cases for containing cooked méats, 

* * *" and, as he describes it, — 

" Consists in a pyramidal-shaped can, having rounded corners and botli ends 
slightly flaring, to form shoulders, against which the head or end pièces rest. 

* * * A represents the body of my can made in the form of a truncated 
pyramid, with rounded corners, and of any desired number of sides, though I 
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prefer to make with four aides. * * * In piieking cooked méats it is 
done by means of a plunger through an apertnve in the large liead, h, which 
opening is afterwards hermetically sealed by meaus of a cap or plate, d. * * * 
ïhe can is to be opened at the larger end, at or near the shoulder, by means 
of a suitable can-opener, so that when the can is reversed a slight tap ou the 
smaller head will cause the solidly-packed méat to slide ont in one pièce, so as 
to be readily sliced as desired." 

The claims in controversy hère are the first and third : 
(1) "A can for packing food hermetically sealed, and constructed of pyram- 
idal form, with rounded corners and offset ouds to support the lieads, said 
heads being secured as shown and described." 

(3) "As an improved article of manufacture, solid méat compresseJ and 
secured within a pyramidal case or can, so that said can forms a mould for 
the méat, and permits Its discharge as a solid cake, sabstantially as specified,'' 

And to thèse claims défendants interpose two defencea : 
(1) That the patent is void for want of notelty so far as the two features 
or claiins in question are coneemed. (2) That défendants do not infringe. 

It will be seen that the case or can coveied by this patent must 
hâve certain features or characteristics : 

(1) It must be of "pyramidal form, with rounded corners." (2) It may 
hâve " any number of sides," although the patentée " prefers four sides." (3) 
It must bave "rounded corners," and the ends must be " slightly flaring," to 
form shoulders, against which the " head or end pièces rest." 

There are some further détails of construction, such as the mode of 
fastening in the heads by turning the flaring edge of the can inward 
over the flange of the head so as to make three thicknesses of métal, 
and, as he said, make a tight joint "with or without solder," and 
leaving an aperture or stud hole in the large head through which the 
méat is to be forced, which hole is to be closed by a cap. But as no 
notice is taken of thèse in the claims, we présume they are not con- 
sidered as of the substance of the patent. Bv a stipulation filed in 
thèse cases, found on page 942 of défendants' record, it is admitted 
that "conical tin cans were made and used for canning alimentary 
substances, and sealed air-tight, prior to the date of the Wilson pat- 
ents that are the subject of controversy in thèse cases." 

The proof also shows that the French patent of one Emile Peltier 
was recorded in April, 1869, wherein he described pyramidal-shaped 
cans for the préservation of food, by hermetically sealing such cans. 
We may also add to this, from our common knowledge, the well-known 
glasses and moulds used by housekeepers in domestie life for preserv- 
mg jelliea, boned turkey, head-cheese, etc., which were ail, from the 
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very necessity of tlie uses to whicli they were applied, more or less 
flaring, conical, or pyramidal in shape, and made so, presumably, 
for the purpose of turning eut, or discharging, fhe contents in a 
Bolid calœ. If, therefore, there was occasion, at the time this pat- 
entée entered the field of improvement, to use a pyramidal or conical- 
shaped can or case, there was no need to call in the aid of inventive 
geniuB to secure or contrive its construction. Those who wantcd 
Buch a can or case had only to take those forms of cans then in 
gênerai use, and adapt them, by mère meehanical changes, to the 
purpose for which they were designed. With thèse conical and 
pyramidal-shaped cans, well known and described in the art of pre- 
serring food, there was not only no room, but absolutely no need, for 
invention in applying them to the purposes of preserving cooked 
méats. There is nothing in the proof showing, or tending to show, 
that cooked méats require any différent shaped cans to contain or 
préserve them than do other alimentary substances. The only 
advantage gained by this shape, suggested in the patent, is that the 
solidly-packed méat can be more compactly turned out of this form of 
can in a cake, so as to be readily sliced ; but it could be equally well 
turned out of, a conical can. In fact, a conical or pyramid-shaped 
or flaring can would seem naturally to suggest itself, from kindred 
uses in domestic Ufe, almost as part of the idea or suggestion of 
packing méat solidly in a can for préservation. To come within this 
claim of the patent, the can must not only be pyramidal in shape, 
but it must hâve "rounded corners" and "offset ends to support the 
heads." The cans shown in the proof to hâve been used by the St. 
Louis Beef Canning Company, and by Eobert D. Hunter, and others, 
are eight-sided pyramidal-shaped cans; that is, they are made with 
four narrow sides or panels and four wider ones, while those used by 
the Chicago Packing & Provision Company are pyramidal-shaped 
cans, with rounded corners. But this peculiarity of construction 
alone can hardly be deemed the subject-matter of a patent. In 
making a pyramidal-shaped can of sheet métal it is obvions that the 
corners would be naturally more or less rounded, unless speeiai 
pains were takento avoid that shape, and turnthe corners squarely ; 
and with conical, and pyramidal-shaped cans, known to the art, it 
would not seem to be invention to vary the form of construction by 
turning the corners with a curve instead of forcing the sheet metil 
forming the shell of the can into an angle more or less obtuse. 
In bis spécifications- describing the mode of coniructiug his eau 
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this patentée says : "Both ends of the body are made sligbtly flaring, 
se as to forrn shoulders or offsets, against which the heads are to 
rest." Waiving thô; question whether this f sature of construction in 
a sheet-metal can could be the subject-matter of a patent, it is suffi- 
cient to say that we do not find this feature in the cans used by any 
of the défendants, while the complainants' cans put in évidence show 
that they do. not confine themselves to this forrn of construction. 
Ail the défendants' cans which are shown as exhibits in the case are 
made by turning a rim of the head down over the outside of the body 
or shell of the can and fastening the head in place with solder, and 
none of them hâve the "offset" ends called for by the spécifications 
of this patent ; and, as we hâve already said, this seems to be the 
forrn of construction practically adopted by the plaintiffs, probably 
because ail packers find they can make a can just as tight and useful, 
and more cheaply, by turning the head over the outside of the shell, 
than by foUowing the exact description of the patent. But we also 
find, in the proof, that the cans shown to hâve been used by Gibbie 
and by Perl, as early as 1872, show the offset ends claimed by this 
patent. The "Gibbie" can has both the "rounded corners" and 
"offset ends," while the "Perl" can has "offset ends" as a distinctive 
feature of construction. We hâve, therefore, conical and pyramidal- 
shaped cans, and the "Gibbie" and "Perl" cans, with fiât sides, but 
rounded corners and offset ends, known and in use long before this 
inventor entered the field, and feel compelled to reach the conclusion 
that there was no novelty in the device of a pyramidal-shaped can 
with rounded corners and offset ends, as described in this claim. So 
that it seems clear to us that the first claim of this patent must be 
held void for want of novelty. 

As to the third claim the proof shows that Marshall packed méat 
solidly in a can in 1864:. He says : 

" I then subject a given quantity of the méat to pressure in a box or cylin- 
der until ail air is driven out, and the space occupied by the méat agrées with 
the size of the package it is Intended to flll. When the méat is in its place 
the box is hermetically sealed, and in this state, retaining ail its natritive qual- 
ities, the méat will remain perfeet as long as the package remains intact." 

So Lyman, in his patent of 1870, described his process of packing 
méats solidly in càns as follows : 

"I grincî or otherwise reduce the roughest parts to ahout the consîstency of 
thiek mortar or putty, and then pack the best pièces in this reduced nieat and 
press it ail into a compact mass in the can, the interstices being fllled with tlie 
rodueed méat flrmly pressed in, so as to expel the air, instead of fllling thsm 
with the gravy or, with water, as by the common rendes. Sometimes I grind 
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tlie whole of the méat and pack tlie can with it, compressing it iiito a solid 
raass, then beat and seal it up f rom the air. and reheat it to combine any fiee 
oxygen that may possibly be left in the can." 

Hère we hâve in both cases solid méats, and in one case cooked 
méats, packed in cans for préservation. Neither of thèse patentées 
tell ua the shape of their cans. But we cannot see how, with conical 
and pyramidal cans well known in the art as packages for the prés- 
ervation of méats and other food, and the old art of paeking or com- 
pressing méats solidly into cans, there can be any invention which 
should be proteoted by a patent in taking thèse well-known shaped 
cans and pressing into them cooked méat so as to form a solid mass 
or cake. The can was old and the méat cake was old, 

The resuit is that the bills will be dismissed. 



Hebring V. Gas Consumées' Association.* 

{Circuit Court, E. D. Misaouri. March 28, 1878.) 

1. iNPBINaEMBNT OF PATENT BY JoUîT OWNER. 

A part owner of a patent bas no right to use an infringing device. If he 
does he is liable to his co-owaer for the wrong done. 

2. Same— Amount op Recovery. 

Whan a nart owner of a patent sues a co-owner for usina: an infringing 
device, the recovery, if any, will be in proportion to theii respective mteresta. 

In Equity. Demurrer. 

J. H. Blair, for plaintifï. 

H. B. Wilson and John McGuffy, for défendant. 

Treat, D. J. The plaintifï avers, substantiaUy, that he is owner 
of an undivided two-thirds interest in the patent described, and that 
the défendant is owner of the other undivided one-third interest ; that 
the défendant is using a device which is an infringement upon their 
common patent, and that he is so doing under cover of their common 
patent. Hence the claim for damages for said infringement, — not 
for the entire amount thereof, but for plaintiff's proportion, to-wit, 
two-thirds. 

The direct question presented is whether an infringer of a patent 
can escape liability for his infringement because he is a joint owner 
of the original patent upon which the infringement occurs. 

The cases eited do not reach the précise point raised by the bill. 
It is évident that if a Etranger was guilty of the infringement he 
*Published by request. 
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would be compelled to respond in damages. Can a part owner in- 
fringe the common patent and escape ail liability ? If he, can, it is 
obvions that, however small bis aliquot part, he can make the enjoy- 
ment of the patent valueless to his joint owner. He bas, by virtue 
of the joint ownership, a right to use the patent, but he bas no rigbt, 
more than a étranger, to infringe the same. If tbere is an infringe- 
ment the right of recovery is in the party wronged. Ail the joint 
owners should ordinarily be parties plaintiff, but if the wrong-doer is 
one who is guilty to the damage of the other joint owner, the latter 
should not be left remediless. As to such infringement they are 
strangers. AU the joint owners are on the record, and the amount 
of the recovery détermines their respective interests. The infiringer 
cannot escape the conséquences of his wrong to his joint owner 
by averring that he was by his infringement injuring not his joint 
owner alone, but himself also. In other words, he cannot, under 
cover of bis interest in the common patent, shield every wrong- 
doer who may infringe that patent. He can, as to the other part 
owners, by infringing, become liable to them for the wrong done. 
The amount of recovery will be in proportion to their respective in- 
terests. Were this not so, the door would be open to the grossest 
frauds by one joint owner against ail other joint owners. 

The case of Pitta v. Hall, 3 Blatchf, 204, and the comments thereon 
in Curtis, Pat. § 108 et seq., do not cover this case. The question 
there diseussed pertains to the use by one joint-owner of the common 
property. The difficulties in maintaining an action for an infringe- 
ment against a joint-owner who merely uses the common patent may 
be insurmountable. As to that no opinion is expressed. In this case 
an entirely new and distinct proposition is presented, viz. : one of the 
several joint owners is not using the common patent, but an infring- 
ing patent. His defenee is that inasmuch as he had a right to use 
the original patent without question from his joint owners, despite 
the décision in Pitts v. Hall, supra, he bas a right also to, use any 
infringing patents, on the ground that his right to use the original, 
being vested in him, his use of other and infringing patents did not 
cause any wrong or injury to himself as joint owner. In other words, 
the défendant contends that as one joint owner he could use the com- 
mon patent without being liable to account to the other joint owners ; 
that he could not be sued as an infringer for using what he had a 
right to use by virtue of his proprietary interest ; and therefore, if he 
used an infringing device, he was only injuring himself in what he 
had a proprietary right to forbid. 
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This would be correct if no interest except his own were involved, 
for a man may do what he pleases with his own, and "volenti non 
fit injuria" would be, a fortiori, applicable in such a case. If a 
stranger were using the infringing patent this action would un- 
questionably lie against him; and the question before us is whether 
it will lie against a joint owner, or, in the language of the bill, 
whether he, under cover of his joint ownership, can infringe and 
escape liability. So far as he acts outside of his interests or rights 
or powérs as a joint owndr there is no adéquate' reason for treating 
him, quoad hoc, otherwise than as a stranger. If this be not so, then 
one joint owner may destroy, without remedy, the rights of the other 
joint owners. 

Demurrer overruled. 



Nat. Feathee Dustbb Co. v. Hibbabd, 
{Circuit CouH, N. D. Illinois. November 26, 1881.) 

1. Letters Patent — Feathbr Dustees— Rev. St. i 4918— Interfeeino Pat- 

ents. 

Letters patent No. 177,933, dated May 80, 1876, and issued to Biisan M. Hib- 
bard, for an improvement in feather dusters, hdd to interfère with letters 
patent Ko. 154,985, and set aside. 

2. Ebtoppbl. 

Under the oircumstances, Susan M. Hibbard is estopped to deny that her 
husband was the inventer of the device in controversy. 

3. Invbntob. 

One who made a valuable suggestion to the conceiver of the idea of substi- 
tuting, in a feather duster, feathera of the common domestic fowls in place of 
ostrich feàthers, while he was engaged in a séries of experiments with a view 
tô discover some means whereby such feàthers might be made pliable, did not, 
thereby, become the inventer of the duster. 

Skeper é Whiton, for complainant. 

West dt Bond, for défendant. 

BiiODGBTT, D. J. This is a bill in equity, framed under section 
4918 of the Eevised Statutes of the United States, for the purpose of 
setting aside and declaring yoid a patent issued by the United States 
to Susan M. Hibbard, for "an improvement in feather dusters," dated 
May 30, 1876, and numbered 177,933, upon the ground that the 
patentée, Susan M. Hibbard, was not the inventor of the device 
déscribed in and covered by the patent. 

The, complainant claims to be the owner of patent No. 154,985, 
issued by the United States, on the fifteenth of September, 1874, to 
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William H. Curwin, Charles J. Sauter, and William W^ Clark, as 
assignées of George W. Hibbard, for an "improvement in feather 
dusters," and charges that George W. Hibbard is the husband of the 
défendant Susan M. Hibbard, and that after the said George had, 
made the invention described in the letters patent No. 154,985, and 
before the issue of his patent, he sold and assigned his invention,; 
and bis right to a patent thereto, to the parties named therein, to-wit, 
Curwin, Sauter, and Clark, and the patent was duly issued to them 
as assignées of George W. Hibbard; and that after said George W. 
had made thé invention described in his patent, and sold the same, 
as stated, he and the said Susan M., his mie, coUuded together to 
obtain the letters patent which were issued to said Susan upon thô 
pretext and false assumption that said Suéan was the real inventer 
of the device covered by the first-issued letters patent. And the bill 
prays that the patent so issued to said Susan M., in violation of the 
exclusive rights of the complainants in the invention therein de- 
scribed, may be cancelled and set aside, 

The peculiar feature which characterizes both thèse patents is a 
feather duster made of turkey feathers, or the feathers of our ordi- 
nary domestic fowls adapted to such purpose, made pliable by remov- 
ing the pithy part or body frpm the stem of the feathers, bo as to 
adapt the feathers more perfectly to such use, when combined with 
the other éléments to form a duster or brush. , i 

The proof in this case shows conclusively that Mrs. Susan M. 
Hibbard knew of the fact that her husband had applied for a patent 
upon this device ; knew, also, that he was poor and unable to pay the 
expense of obtaining a patent, and that he made thç bargain with 
Curwin and Sauter to advance the expansés and^ obtain the patent on 
condition that they should become half-owuers thereof. She also 
knew of the negotiations between her husband and Clark for the sale 
of the other half of the patent, and made no objection to the negoti' 
ation, and knew that her husband was to receive what was considered 
very libéral pay for the remaining half of the patent, and the only 
objection she ever made to the negotiation was that she insisted that 
the purchase money to be paid by Clark should be given to her — not 
because she was the inventer, or had anything to do with the inven- 
tion of the duster to be covered by the patent, but because her hus- 
band, being an improvident man, would squander the money which 
she wished to use in the purchase of a home for the family. During 
ail the negotiations between her husband and Curwin and Sauter, 
and her husband and Clark, she nevcr claimed or pretended, or by 
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any conduct on her part insinuated, that the invention was in any 
degree her own, but allowed thèse men to invest their money in the 
procurement of the patent, and Clark pay for the unsold half of the 
patent, upon the understanding — to which she seems to hâve been as 
fully a party as her husband — that he was the inventor of the duster 
to be covered by the patent. It seems to me that the proof shows 
that Mrs. Hibbard, in allowing her husband to deal "with Curwin, 
Sauter, and Clark as the original and first inventor of this devioe, has 
80 far conceded or admitted him to be the original inventor thereof 
as that she should be estopped from now claimingotherwise, and 
especially claiming that she, and not her husband, was the inventor. 
If there were no other features in the case, therefore, than the con- 
duct of Mrs. Hibbard towards the persons with whom her husband 
dealt, I should think it enough to cancel this patent as against the 
patent previously issued to him. 

But the case is, perhaps, susceptible of solution upon another 
ground. It appears from the proof that George W. Hibbard, for 
some time prior to the alleged invention described in his patent, had 
been engaged in the manufacture of dusters from turkey feathers, by 
setting them in their natural condition into a handle so as to make a 
brush or duster; that some little time prior to the tenth of February, 
1874, he conceived the idea of making a better duster by softening 
the stems of turkey feathers and rendering them more pliable, so as 
to make a feather duster which would supersede or take the place of 
dusters ihen and theretofore made from ostrich feathers, — his idea 
being that, if he could make turkey feathers, or the feathers of our 
common fowls, pliable, he could use them in place of foreign feathers, 
and make as good, if not a better, duster. He experimented some 
time in this direction, with chemicals, for the purpose of softening 
the stem or rib of thèse feathers, and not succeeding to his satisfac- 
tion in any of thèse experiments, was discussing the subject on one 
occasion with his wife, when she suggested to try cutting or shaving 
down the stem of the feathers, so as to make them pliable and 
limber. The suggestion was at once acted upon, and a duster made 
which proved satisfactory, and the patent issued to his assignées was 
obtained for this device as the invention of George W. Hibbard. 

Mrs. Hibbard's sole claim to the invention covered by her patent, 
which is the same as that covered by the patent of her husband, is 
that the suggestion or idea of cutting or trimming thèse feathers 
down, 80 as to make them limber, first came from her, and upon this 
fact she elaimed and obtained the patent in eontroversy. 
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The spécifications and claims in the two patents are substantially 
the same, and are for, "as an improved article of manufacture, a 
feather duster having the stems of the feathers split longitudinally, 
and a part thereof severed from the remaining part, substantially as 
specified. " 

The patent, it will be seen, is for this new article of manufacture, 
namely, a feather duster made of split feathers. It is not upon split 
feathers as such, or upon the proeess of splitting feathers, but upon 
a combination of the split feathers with the other éléments by which 
a duster is made. The idea of a feather duster, to be made of 
feathers of the common turkey or other domestic fowls, seems clearly 
to hâve originated with George W. Hibbard. The desideratum was 
to make those feathers pliable. He was seeking to accomplish this 
when the suggestion was made to him by Mrs. Hibbard to try cutting 
or splitting them. The proof on the part of Mrs. Hibbard fails to 
show, indeed it falls far short of showing, that she ever made a 
feather duster, or thought of making one, from turkey feathers made 
pliable by splitting them, until after her husband had been for some 
time at work in that direction. The most the proof does show is 
that she suggested the mode of making feathers. limber and pliable 
which were used for the purpose of making the feather dusters 
described in this patent. The successful feather duster, covered by 
both thèse patents, was, it seems to me from the proof, the invention 
of George W. Hibbard. While he was experimenting — I may say, 
perhaps, groping — for some method of rendering his feathers pliable, 
Mrs. Hibbard suggested the experiment of splitting the feathers. He 
acted upon that suggestion, and finding that the feathers were thereby 
made pliable, combined them with the other material, and made the 
feather duster which, before that time, had only had existence in his 
mind. Although Mrs. Hibbard may hâve made a valuable suggestion 
in the progress of the experiment, yet that does not make her the 
inventer. Agawam Co. v. Jordan, 7 Wall. 602; Pitts v. Hall, 2 
Blatchf. 229. 

For thèse reasons, but mainly upon the ground of the estoppel, 
which I think the most cogent, the bill of the complainant will be 
sustained, and a decree entered eetting aside the patent issued to 
Busan M. Hibbard. 
v.9,no.9— 36 
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MuiiEAT V. White and another. 

{District Court, D. Maine. December 6, 1881.) 

1. Pl'nisitmbnt oi> Sbamen. 

A Bubordinate offlcer is not justifled in puniahing a seaman for an olîence 
'nrhich the master bas condoned ; and the master is liable, also^ if lie aUows tbe 
punishment to be inflicted in bis présence. 

Mr. Haie, for libellant. 

Mr. Hadlock, for White. 

Mr. Wehh, for Hoffses. 

Fox, D. J. The libellant was a seaman on board the ship Lewis 
Walsh on her late voyage from Liverpool to Portland, and bas insti- 
tuted this action against the master, White, and the mate, Hoffses, 
to recover damages for personal injuries by him sustained, on the 
fourth day of Aiigust last, from a pistol wound inflicted upon him by 
the mate in the présence of the master, and with his sanction and 
approval. 

The libel sets forth, with great aggravation, that the libellant waa in the 
raate's watch, and soon after 8 o'clock of the morning in question the watch 
was set to work scrubbing paint; that the mate put the libellant to work 
cleaning in front of the cabin ; that the master af terwards directed him to clean 
on the port side near the pin-rail ; shortly after, the mate ordered him to go on 
top of the cabin and clean the bucket-rack ; this order was soon countermanded 
by the master, and the libellant returned to the deck ; that the captain told him 
to go to his work, "you d — s — of a b — ," to which he made auswer "that he 
would go to work, but he was not a s— of a h — ," when the mate came up, repeat- 
ing the same profane and vulgar language the captain had used, and thereupon 
the mate struck him on the side of the head with his clenched flst, again using 
the same words to him as before; that the mate jumped back and put his hand 
beliind him as though he would draw some instrument from his back pocket, 
saying, "Now come on, you s — of a b — , corne on," and thereupon libellant 
drew his knife from his sheath and held it dowu by his side, but so that it 
might be seen by the mate. This knife, it is alleged, was an old kitcheu 
knife, with a short, broken blade. The mate then ran towards the pin-rail 
for a belaying-pin, and at'terwards got one from the fife-rail, the libellant fol- 
lowing him and getting a pin from the pin-rail, after putting his knife down 
on the rail; that the mate went into the cabin and soon came out with a 
drawn revolver ajid club in his hands; went up to libellant, who was then at 
work in front of the cabin, and struck him with the club on his arm, which he 
raised to ward oJï the blow, and threatened to put a buUet through the head 
of libellant, and while on the deck, where he had fallen by reasbn of the 
mate's blow from the club, the mate fired at him, the hall striking in front of 
the slioulder, and is now lodged near the shoulder-blade. 

The captain and mate, in their answers, deny that the libellant was sent upon 
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the house to clean the bueket-rack, or that any such foui and profane language 
was at any time spoken to Murray by either of them. The mate allèges that 
the libellant was direeted by the master to do his work better, to which he 
replied that he would not clean any better for any one, and thereupon the mate 
ordered libellant to go on with his work and stop his talk, to which libellant 
answered insolently,.and the mate then slapped the libellant on the side of his 
face, with his open hand, telling hira to keep on with his work and hâve no 
talk; that libellant immediately drew his sheath knife and came instantly 
towards the mate, who turned and fled towards the flfe-rail, pursued by Mur- 
ray with his drawn knife, until the mate got a pin from the fife-rail, when 
Murray turned and took a pin from the pin-rail, and then turned towards the 
mate with both knife and belaying-pin in his hands; that the captain ordered 
libellant to put back the pin and go to his work, which he did ; that respond- 
ent then went into the cabin and took from his trunk a loaded pistol, which 
had been loaded for a long time; leaving the pin in the cabin, he came out on 
deok and inquired of Murray if he intended to eut him with that knife; that 
he said and did nothing more, had no intention of shooting or injuring libel- 
lant, but expected that when Murray saw respondent armed and prepared to 
resist any attack with the knife, he would disclaim any purpose to use the 
knife upon respondent, and would, without trouble, thenceforth obey the com- 
œands and directions of respondent, but that, contrary to his expecta tiens, 
libellant suddenly and instantly again drew his sheath knife, and with it 
drawn sprang instantly and threateningly towards the respondent, who sprang 
back, and finding the libellant still pressing on him with the drawn knife and 
endangering his life, as he then believed, did then and npt till then, for the 
purpose of protecting himself, raise and fire the pistol at Murray's arm, and 
not at any vital part, and that the shot took effect in his shoulder ; that he did 
not strike him with a club before firing at him. 

The answer of the master is corroborative of the raate's, and allèges that 
when the mate came out of the cabin he did not anticipate any assault upon 
libellant by the mate, and that the discharge of the pistol was so qiiick that 
he had not time to prevent it. 

Besides the libellant, three others of the watch hâve been produced as wit- 
nesses in his behalf ; two of them at the time were employed in paint cleaning 
near to Murray^ and the other was at the wheel. Thèse witnesses hâve for 
some time been detained in the jail in this city as witnesses for the govern- 
ment, in the prosecution of the mate for this assault, and hâve had the op- 
portunity of perusing or listening to a written version of thèse proceedings 
prepared by Murray, who appears to be a ready penman, and of more than the 
ordinary intelligence of a common sailor. The statement of thèse witnesses, 
in ail essential partieulars, is but a répétition of Murray's testimony ; ail agree- 
ing that the foui and profane language was used by both captain and mate, 
and that the mate came out from the cabin with his pistol and club, andstruck 
MuiTay with the club on the arm and immediately fired at him. 

In addition to the testimony of the resppndents, they hâve examined the 
second mate, cook, steward, and two passengers. They ail deny that any such 
language was made use of by either of respondents as is charged in the libel ; 
and there is' a Ijke conflict with the libellant and his witnesses as to the mate 
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striking the libellant with a club after he came from the cabin. One of the 
passengers tliinks the mate had a club in his hand, but he is sure that the mate 
dld not strike the libellant with it ; and ail the other witnesses for respondents 
assert that when the mate came from the cabin the only thing in either hand 
was his revolver. 

The version of this affair given by libellant and bis witnesses is so 
unreasonable as to demand confirmation, before a court accustomed to 
listen to the statements of seamen, as to transactions of this descrip- 
tion, would be likely to place entire confidence in its correctness. It is 
hardly crédible that, without much greater provocation, both master 
and mate would pour out such a tirade of vulgarity and profanity 
upon a sailor, with whom neither of them ever before had the least 
difficulty, each of them using thesame disgraceful epithets; and it is 
alike incredible that, when the seanaan had returned to duty in obé- 
dience to the orders of the master, that the mate, without further 
provocation, would, in the master's présence, so violently assault the 
seaman with a club, foUowing up the blow by a pistol shot, without 
any démonstrations on the part of the seaman. After a careful peru- 
sal of ail the évidence, the court is forced to the conclusion that the 
testimony in support of the charge is so highly perverted, so exagger- 
ated, and so colors and misrepresents the facts as they occurred, that 
a court of justice would not be authorized to give crédit toit, except- 
ing when it is sustained from other sources. 

More than 40 years bave elapsed since Judge Story, in U. S. v. 
Taylor, 2 Sumn. 584, declared — 

" That subordinate offlcers bave no autliority to punish a seaman when the 
master is on board, unless such punishment is absolutely required at the very 
moment, by the necessity of the ship's service, to compel the performance of 
duty, and that the master was generally the sole authority, when on board, 
to authorize punishment to be inflicted on any of the crew; and if he is prés- 
ent when any punishment is inflicted by a subordinate offleer, and can prevent 
it, and doés not, he is personally answerable for the act, and by his acquies- 
cence adopts it as done by his authority." 

At a much earlier date, Judge Ware, in this district, aad m re- 
peated instances enforced thèse rules in controversies of this descrip- 
tion. They commend themselves to every judicial mind as just and 
reasonable, requiring the master "to exercise his own judgment as to 
the time, the manner, and the circumstances under which punishment 
is to be inflicted on the crew for any past misdemeanor, or any prés- 
ent misdemeanor, not immediately and materially affecting the ship's 
service or security." So far as thèse rules are found applicable to the 
facts hère established, they must control the judgment of the court. 
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Upon a révision of ail the testimony, the court finds the occurrence 
to hâve beau substantially as foUows : 

While the libellant was at work cleaning paint, the master, in a proper 
manner, directed him to do his work better, to whi'îh the seaman made an 
impertinent reply. Thereupon the mate, without any appeal from the mas- 
ter, came up, told the man to stop talking, and do his work as the captain 
told him. Instead of complying with this direction, he was insolent to the 
mate, who thereupon slapped him on the side of his face with his open hand. 
The libellant then drew his sheath knife, of the usual size, stepping towards 
the mate, w^io rau for a belaying-pin, followed by Murray. Each procured a 
pin, Murray still holding his knife in his hand. The mate then ran into the 
cabin with the pin to obtain his revolver. He soon after came on deck, with 
his pistol partly raised and in plain sight, but without any club or pin. After 
Murray liâd procured the belaying-pin he was, in the présence of the mate, 
ordered by the master to put the pin back in its place and return to his work, 
which he did beforethe mate went into the cabin. When the mate came from 
the cabin he went near to the master and up to Murray, who was then quietly 
at work as ordered, and, with the pistol raised and presented at Murray, 
inquired of him if he intended to eut him with his knife, which was then in 
its sheath. Thereupon Murray drew the knife from its sheath, and at the 
same time the mate flred and wounded, the libellant. 

Will the law sanction the action of the mate ? In the opinion of 
the court it will not. The libellant's insolent reply to the civil com- 
mand of the master would hâve clearly authorized the master to hâve 
inflicted reasonable punishment, either by his own hands or by the 
mate, if the master thought proper so to direct ; but no such direc- 
tion was given, and the mate, without authority from the master, 
interfered and repeated the master' s orders to Murray, who again 
repeated his insolence; thereupon the mate struck Murray with his 
open hand in the face. In ail probability the blow was of but slight 
moment, but, as the master was then présent, within the rule of law 
the mate was not authorized to punish the seaman, although he had 
been insolent and disobedient. There was no immédiate exigency of 
the service which called for such exercise of authority by the mate ; and, 
although Murray deserved punishment for his misconduct, it should 
bave been imposed by direction of the master, who wa^ the proper 
judge as to the occasion and severity of the punishment, as the mis- 
conduct of the seaman had occurred in the présence of the master. 

After the blow on the face Murray drew his knife on the mate, 
stepping forward towards him, who was wholly without means of 
protection. This aot of Murray was an offence of the gravest nature, 
although in the opinion of the court it was not Murray's design to 
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strike the mate with the knife unless the mate renewed tlie assault. 
When the mate discovered the knife in Murray's hand he was well 
juatified in obtaining a belaying pin 'with which to défend himself, 
and Murray was without excuse in pursuing him and procuring a 
similar weapon. He then had his knife, which was ail the means 
of protection he could need, even if the mate should renew the assault 
upon him with the pin. Up to the moment when the eaptain ordered 
Murray to put down the pin and go to his work, his conduct was 
wholly without justification or excuse, as the assault upon him by 
the mate with his open hand would not justify his use of the knife, 
even if he had reason to suspect that the mate raight repeat the 
blow, as by such a blow no great personal injury could be inflicted, 
which would alone authorize the use of a deadly instrument in 
defence. Thus far the libellant was substantially the wrông-doer; 
but from this stage the court finds the mate's conduct was inex- 
cusable. In his answer he says — 

" That the libellant, with the knife in one hand and the belaying-pin in the 
other, tumed towards the respondent, when the eaptain ordered him to put 
back the pin and go to his work, which he did, and respondent went at once to 
his cabin." 

The mate thus admits that the libellant had returned to his duty, 
and the mate, therefore, was without excuse for the subséquent 
assault on Murray. 

The mate is but 22 years of âge, and, of course, with no long expé- 
rience in that capacity. He acknowledges he was greatly excited by 
Murray's conduct, and well he might be ; but after Murray's prompt 
obédience to the master's command, the mate should hâve restrained 
his anger and exoitement, and if Murray was, deserving of punish- 
ment for his misbehavior, as the court most decidedly thinks he was, 
it should hâve been imposed by authority of the master, with calm- 
ness and délibération, and in such a manner as to insure obédience 
from ail the crew, and not in the manner adopted by the mate. 

When Murray had peaceably returned to his duty, and was at work 
in obédience to the captain's orders, the mate rushed at him with his 
pistol raised, inquiring of him "if he intended to eut him with that 
knife." The knife was not then visible, but at sight of the revolver 
pointed at him by the mate his knife was drawn by Murray, and at 
the same time the mate fired and wounded Murray. The mate tes- 
tifies that in presenting his pistol at Murray "he hoped the sight of 
it would enforce order." Such an excuse is probably an after- 
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thought, as there was, when he came from the cabin with liis pistol, 
perfect order and obédience from the libellant, and, so far as is dis- 
closed, from every other seaman on board. 

It is claimed that the inquiry made qf Murray by the mate, wiien 
be presented the pistol, was as to his intentions to use the knife 
thereafter, and not as to what had been his former purpose. The 
court is not satisfied that such was the purpose of the inquiry, but, 
on the contrary, is inclined to the opinion that, when the mate came 
towards the sailor with his pistol, his purpose was to call him to 
account for what had already taken place. The witnesses in defence 
do not ail agrée exactly as to the précise language of the mate. He 
says he inquired of him "if he was going to stick the knife in me." 
The captain states it, "Do you intend to put that knife into me ?" 
The version of the cook and of the steward is that he asked him "it 
he meant to eut him with the knife." And such is substantially the 
statement of both the passerigers ; while the second mate testifles the 
language was, "You drew a knife on me." The log gives it that the 
mate inquired of Murray "if he intended to eut him ; " and such is the 
averment in the answer. The language of most of thèse witnesses, 
escepting the second mate, with the written statements, is certainly 
ambiguous, and may admit of either construction; but when the con- 
dition of things, as they then were, are taken into considération^ it 
would seem clear that Murray's future intentions as to the use of the 
knife would not be a matter of inquiry. 

At that moment there was no knife in sight. It was concealed in 
its sheath, which was under the clothing of Murray; and the seaman, 
instead of in any way indicating any purpose of renewing the quarrel 
and using his knife, was in the discharge of the duties to which he 
had been ordered by the master. The mate, therefore, hàd no rea- 
son whatever to expect further trouble, or that the man would resort 
to his knife; and had no occasion whatever, therefore, to inquirewhat 
the intentions of the libellant might bè in the future, while, on the 
contrary, Murray having just before that drawn the knife when 
assaulted by the mate, he might well inquire if he had then intended 
to eut him with that instrument. 

The court, therefore, has no doubt that the mate approached Mur- 
ray, with his pistol raised, ready to fire, with the object of calling 
him to account for his past misconduct, and this he had no authcarity 
to do in the présence of the master, especially as he had been an eye- 
witness of Murray's behavior, and apparently condoned his miscon- 
duct by ofdering him back to his duty. 
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Xt is argued witli great zeal, by the learned counsel for tlie mate, 
Ihat lie had retreated from the sailor in présence of the crew; that 
his authority had been set at naught; and that to maintain proper 
discipline he was justified in what he did ; that he had no intent to 
wound the man prior to his drawing his knife ; that his design was, 
by exposTire of the pistol, to let ail the crew understand that he was 
prepared to défend himself, and to maintain his authority; and that 
he expected Murray would thereupon disclaim any intent to use the 
knife, and would obey his orders. The testimony does net satisfy the 
court that such was the motive of the mate ; but if it were admitted 
that such was his object, in the manner he undertook to accomplish 
it he transcended his authority. He was without directions from the 
master so to act, and it was f or him alone to take the proper meas- 
ures for maintaining the discipline of his ship. It was not for the 
mate, after the seaman had returned to his duty, to approach him 
violently, in a threatening manner, with a loaded pistol presented, 
and demand of him as to his purposes for the future, unless directed 
Bo to do by the master. 

Pointing at Murray the loaded pistol, thereby putting him in fear 
and alarm, was in law an assault. Regina v. St. George, 9 C. & P. 
483. The mate was the aggressor in thus renewing the quarrel, and 
under the circumstances was not justified in shooting the libellant if 
he had first drawn his knife from the sheath. 

The master answers that everything took place within so short a 
period of time that he had no opportunity to prevent the mate from 
making the assault. The master had witnessed the whole transac- 
tion; must hâve seen that the mate was in an excited condition, 
angry with Murray, when he rushed with the belaying-pin into the 
cabin. When he came from the cabin the pistol was in plain sight, 
seen by ail the other witnesses, and the court bas no question that 
the captain was aware that the mate had procured it, and that he 
must hâve seen it in the mate's hands, as he passed near to tho mas- 
ter as he approachèd Murray. Seeing this deadly weapon presented 
at the sailor by the mate, which had been obtained by him imme- 
diately after the difl&culty with Murray, it was the imperative duty 
of the master to hâve interfered and ordered the mate to refrain from 
further violence. If such had been his conduct, there can be but lit- 
tle question that the mate would hâve obeyed the master'scommands 
and no further trouble would bave occurred. Instead of so doing, he 
abstained from ail interférence, permitted the mate to rush at the 
seaman with the dangerous weapon levelled at him, and the master 
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must in lawbe held accountable for damages occasioued by themate's 
misconduet. 

Under ail the facts of the case this libellant présents himself as in 
the outset greatly in the wrong, and he is entitled only to a reasona- 
ble indemnity for his expenses, suffering, and loss of time. Hia 
wages were paid him to the time of his arrivai, although he was 
not on duty after he was shot, and he bas been detained mthout 
expansé as a witness for the government in the criminal proceedings 
against the mate, and will receive the usual allowance. It does not 
appear that he was at any expense for physicians or otherwise. His 
wound healed shortly after it was inflicted, the bail being lodged in 
the muscles, so near the surface that the physician called by the 
libellant testifies that it can be easily removed, the wound healed in 
a week, and the party entirely cured and ready for duty as a seaman 
in a month, without doubt ; and it is fortunate for ail parties that the 
wound thus inflicted is of so trivial a character. 

In Elwell V. Martin, 1 Ware, 53, the injury sustained by the libel- 
lant was more severe than Murray's, there being a dislocation of the 
arm, which remained in that condition 14 days and was reduced with 
great suffering and diflQeulty, and it was in proof that it would be 
some months before the party could recover the use of his arm, and 
that it would always remain more liable to such an injury. In that 
case the libellant had been guilty of misconduet, which in some degree 
influenced the judgment of the court in awarding the amount of dam- 
ages, which were fixed at $80. I think that Murray may well be 
satisûed with a similar amount, and it is so deereed. 



The Vesper. 
{District Court, 8. D. New York. December, 1881., 

COLl/ISION — SPEBU OP SAILING-VeSSEL — LOOKO0T — OB8C0RATIOIÎ OF LlGHTS — 

Thiud akd Eighth ilui.ES OF Navigation. 

Where the steam-propclicr V. collidod with the schooner J. J., in the evening 
of October 7, between Bedloe's island and Robbins' reef, in New York harbor, 
striking her on the port bow, and the J. J. had been sailing at the rate of eight 
knots an hour, with a strong JBood tide, on a N. E. course, witli the wind nearly 
free, until just before the collision, when she for the first time saw the V., and 
then ported to avoid the collision, but had not seen her lighta, nor those of 
another steamer near the V., both being long in sight, — 

Hdd, that the failure of the J. J. to see the other lights was due to her not 
keeping a proper lookout. 
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And further hétâ, that had there been, as claimed, a fog so dense as to ob- 
scure the V.'s ligbts, it would hâve been, under the circu'mstances, careless- 
ness in the J. J. to sail at such speed where she was likely to meet other ves- 
sels ; that the momentary appearance and disappearance of the red light of the 
J. J. severâl timea in succession, as seen from the V. before the collision, the 
green light being constantly in view, was not caused by the fluctuations in the 
J. J.'s jib shutting eut the red light, but to unsteadiness in her navigation. 

Andfurther held, that had the J. J. been approaching head on, as claimed, 
and had the red light been contmuously hidden by the jib, as claimed, except 
the momentary fluctuations just before the collision, the V. could not be 
charged with fault in not avoiding the J. J., and it would hâve been the fault 
or misfortune of the J. J. in not complying with rules 3 and 8, Rev. Bt. { 4233, 
regulating the lights on vessels, {Eoben v. Westover, 2 Fed. Rep. 91,distin- 
guished ;) that the V. was not In fault, but the collision was wholly due to the 
J. J. changing her course in the confusion occasioned by her f allure sooner ta 
seè the other' s lights, and by her careless navigation. 

In Admiralty, 

AUxander & Ash, for libellants, 

Owen & Gray, for claimants. 

Brown, D. j. This libel was filed to recover damages received by 
the schooner John Jay, on the evening of October 7, 1878, in a col- 
lision with the steam-propeller Vesper, in the upper bay, at a point 
abont half way between Bedloe's island and Eobbins' Eeef light. 

The schooner was of 39 3-5 tons register, bound £rom Tottenville to the 
North river, New York, without cargo, and after leaving the kihis was head- 
ingfor the battery lights, upon a course about north-east. There was a strong 
BOuth-east wind, and the tide was flood, under which the schooner was mak- 
ing about eight knots per hour. She had on board a captain, mate, and deck 
hand, and, according to their testimony, she was sailiug about three points 
free, and kept her course unchanged after leaving the kilns, heading for 
the battery lights, until she was passing the edge of the flats between Bedloe's 
island and Robbins' Reef light, and was about entering the deeper water of 
the sliip channel when her captain, who was at the helm, savv for the flrst 
time the steamer Vesper, as he says, not over half her length (about 25 yards) 
distant, coraing heald on directly upon hira, and a little over his port bow. He 
testifies that he immediately ported his helm to avoid being split open, and 
that his vessel had only time to swing some two or three points to starboard 
when she was struck by the Vesper's bows between her main chains on the 
port side, cutting lier to within about two inches of the water's edge, breaklng 
two of her deek plank, and making a hole about four feet long by two feet 
deep. The Vesper is a steam-propeller, 150 feet long, of 831 tons register, draw- 
ing, loaded, seven and one-half feetof water, and plying regularly between New 
York and Wilmington, Delà ware, by way of the Delawarè and Earitan canal. 
She lef t pier 1 3, East river, Ne w York, on the seven th of October, upon one of her 
usual trips, at about 7 o'clock in the evening, with ail her proper lights burn- 
ing brightly. After clearing Gtovernor's islaud, going less than a half mile to 
the westward of it, she pursued her usual course in the ship channel down 
the bay, upon a south-west course, keeping Robbins' Reef light about one 
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point to starboard. Her captain was alone in the wheel-house, until shortly 
before the collision, when the mate came to his assistance. They testify that 
the night was a cloudy, moonlight night; that when ofl Bedloe's island the 
John Jay was flrst seen showing herred light about one point, or thereabouts. 
oflf the Vesper's starboard bow, estimated to be about a mile distant; that 
after a llttle while her red light was shut in and her green light appeared, 
when she was judged to be 400 or 500 yards distant, whereupon the wheel o£ 
the Vesper was put to starboard to keep ofî ; that after sailing from one to 
two minutes with only her green light visible, and being then about two 
points off the Vesper's starboard bow, her red light appeared momentarily, 
and then disappeared three times in succession, at very short intervais, ail 
oecurring within some few seconds, the green light being ail the timein view; 
that immediately upon this reappearance of the red light two whistles were 
blown, and the wheel put more to starboard ; that the John Jay thereupon ported 
her helm, lufEed up and showed her red light, shut in her green light, and ran 
directly caross the bows of the Vesper ; that the John Jay, when she ported, was 
Bome 200 yards distant and some 50 yards to westward, (as I interpret the testi- 
mony,) and when the Vesper, still standing ofE from her, would hâve cleared her 
by some 50 to 100 yards, if her course had not been changed ; that her porting 
occurred within five seconds of the reappearance of the red light, and that the 
captain of the Vesper immediately rang four bells to slow, stop, and reverse, 
which were immediately obeyed, and that she was nearly stopped when the col- 
lision occurred ;, that the porting of the helra was from one minute to a minute 
andahalf before the collision, and that the Vesper could then do nothing more 
to avoid the John Jay, and that the collision was owing solely to the latter's 
change of course. 

The engineer of the Vesper testifles that he felt the touch of the collision ; 
that he then had the engine backing for about a minute at least, 65 révolu- 
tions backward; and Ihat as she was going that night the Vesper's headway 
would be stopped in a minute and a half. The cook of the John Jay also con- 
firms the statement that the Vesper was nearly stopped. 

At the time of the collision the steam-propeller Mayflower, with a barge in 
tow, was some 400 or 500 yards astern of the Vesper, and about 100 yards to 
the eastward. The Vesper had passed her about 50 yards to the westward, a 
little below Bedloe's island, some 10 minutes before the collision, and they 
were prooeeding in nearly parallel courses. The captain of the Mayflower tes- 
tifled that he saw the red light of the John Jay when off Bedloe's island; 
saw her afterwards shut in her red and show her green light ; that being a 
little further to the eastward he did not see the momentary appearance and 
disappearance of the red light afterwards, as testified by the captain of the 
Vesper; that after the red light was shut in, her green light alone showed 
continnously until shortly before the collision, when he saw the John Jay 
port and shut in her green light and show her red light solid; that at the 
time the John Jay ported he could see the opening between her and tlie Ves- 
per; that slie was inside of the Ves|)er's course and nearly 100 yards to the 
west of her, and that she would hâve gone 50 to 100 yards clear of the Ves- 
per if she had not ported ; thàt he heard the bells of the Vesper to stop and 
back, and that her lights were ail the time burning brightly. 
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The deck hand of the John Jay (colored) states that he was forward, on the 
lookout; that he flrst saw the low light of the Vesper about 100 yards off, 
and that he stepped to windward and asked the captain if he saw the light 
ahead, saying, " You are steering directly for it;" that he got no answer, but 
did not then think there was any danger of a collision ; that he saw no colored 
lights of the Vesper, or of any other vessel. The cook, who says he was on 
the deck of the John Jay, testifles that he saw no Mghts of the Vesper, or of 
any other vessel, and the captain says the same. The cook says he saw the 
Vesper's bow 200 yards ofï; that the captain saw her flrst, and immediately 
ported, ïhe captain says he flrst saw the Vesper when only half his length 
oiï, (25 yards,) and that he saw her because he happened to stoop down, as is 
his wont, and look under the boom. 

The libellant seeks to explain this failure of ail aboard the John Jay to see 
the hghts, either of the Vesper or of the Mayflower, by claiming that a low- 
fog hung over the water, which obscured the vision of persons so low down 
as those on the deck of the John Jay, while the vision of those upon the 
steamer's decks was not so obstructed. The testimony does not sustaiii this 
argument. The deck hand of the John Jay, as well as the witnesses from the 
other vessels, testify that there was no fog. Had there been any such fog as 
to prevent the lights being seen within a sliort distance, it would hâve been 
gross carelessness in the John Jay to hâve been sailing at the rate of eight 
knots an hour where other vessels were liable to be encountered. But the 
évidence is that there was no fog or obscuration of the lights. The lights of 
the John Jay -were seen from the Vesper and the Mayflower at least a mile 
away, and they testify that lights of vessels could easily be seen that distance ; 
and the gas-lights of the battery are alleged by the cook of the John Jay to 
to bave been visible after leaving the kilns, which is at least flve miles off. 

I am forced to the conclusion, from the whole testimony, that the 
John Jay not only had no proper lookout, but that the captain, who 
was at the wheel, was also grossly négligent in not observing what 
vessels were near his course, and careless in navigating his vessel. 
He was sailing, as he says, at the rate of eight knots an hour, and 
the tide was with him, He had been coniing across the flats from 
themouth of the kilns, where only a few light-draught vessels pass, and 
where he might naturally be less observant. He arrived in the deeper 
water of the channel, doubtless, much sooner than he was aware of, 
and he had also gone far more to the eastward than he supposed. 
He testifies positively that, from the time of leaving the kilns, he 
steered straight for the battery lights. Had he done so this collision 
could not hâve happened. That course would hâve put him, when 
half way between Bedloe's island and Eobbins' Eeef light, still upon 
the flats, and nearly a quarter of a mile to the west of their easterly 
edge. He testifies, however, that "at the time of the collision we 
had just got off the edgeof the flats," while the aotual place of collis- 
ion, as shown from the course of the Vesper, viz., S. W., after clear- 
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ing Governor's island, keeping Eobbins' Eeef light one point to star- 
board, must hâve been fully a quarter of a mile to the east of the 
edge of the flats, or a half mile to the windward of the course which 
the captain says he took and kept after leaving the kilns. As the 
mouth of the kilns is but two miles distant from the place of collision, 
a déviation of half a mile to windward in so short a distance could only 
arise from very careless navigation, as well as careless observation. 

If, from the time of leaving the kilns up to the time of porting, 
just before the collision, the John Jay kept a steady course un- 
changed, as her witnesses testify, then the change from her red light 
to her green light, some considérable time before the collision, which 
the witnesses from the Vesper and the Mayflower ail assert, would 
show that the Vesper had already passed the point of intersection of 
the courses of the two vessels, as there is no claim that the Vesper 
had, before that time, changed her course, and there was no occa- 
sion for her doing so. 

The claim that the John Jay was ail the while really heading for 
the Vesper, but that her red light, after a time, became permanently 
hidden behind her jib, except as it momentarily appeared and disap- 
peared three times from the fluctuations of the jib, is not consistent 
with ail the facts, and would not, in my judgment, even if true, 
entitle the libellant to recover. Had the John Jay's course been 
steady, and the red light been first obscured by the jib only as the 
Vesper was passing to windward of her, the momentary appearance 
and disappearance of the red light, arising from the fluctuations of 
the jib, would bave occured at or near the time wben the red light 
first disappeared; whereas, they did not occur then, but some con- 
sidérable time afterwards. They should hâve been seen also from the 
Mayflower, which was not the case ; the change there seen was from 
red to green, clear and solid and continuous, tmtil the John Jay ported. 

It is much more iikely that the reappearance of the red light 
arose from unsteady navigation, of which the place of collision affords 
strong evidence,'as above shown. This is rendered the more probable 
from other circumstances in the case. The captain of the John Jay 
was not steering for any single or definite point. There was no such 
custom-house barge-light at the battery as he testified to, but only 
the cluster of low lights, extending a quarter of a mile upon the water 
front. There are severai higher lights further up the city; but it 
does not appear that he had any one of thèse in view. As the low 
lights of the battery were approached within three miles they would 
stretch over a considérable expanse. AU that the captain aiœed at 
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was, as he says, to keep thèse lights between the starboard forerig- 
ging and the foremaat. His vessel was light, small, only 45 feet long 
over ail, sailing in a stiff breeze, three points free, veered easily, and 
required constant minding of the helm; and the distance from the 
helm to the foremast was not great. That the captain was not very 
attentive is manifest from his not observing the lights of the May- 
flower or Vesper, which had been in view for some time; and a sim- 
ilar inattention to his bearings would easily allow the schooner to 
luff, as she would naturally do, sufSoiently to bring her red light 
momentarily into view; and without such luÉSing or a change of 
course he would not hâve reaohed the place of collision. 

But had the red light been continuously hidden by the jib, as 
claimed, that would not improve the libellant's case. The Vesper 
can only be charged for some fault of her own. Her duty to keep 
out of the way of the schooner was conditioned upon her having 
notice of the situation and course of the John Jay by proper, visible 
lights. The rules of navigation require that thèse lights shall be "so 
constructed as to show a uniform and unbroken light over an arc of 
the horizon of 10 points of the compass, and so fixed as to throw the 
light from right ahead to two points abaft the beam," on either side. 
Eules 8 and 8, Eev. St. § 4233. If either light is so obscured that a 
steamer is mjslead and deceived as to the course of the sailing-vessel, 
and a collision ensues in conséquence, it is manifestly no fault of the 
steamer; and if the sailing-vessel suffer damage, it must be set down 
to her own fault or misfortune, as the case may be. 

In the case of Hoben v. The Westover, 2 Fed. Eep. 91, to which, I 
hâve been referred, the sailing-vessel was pitching and plunging in a 
tempestuous sea, groducing iluctuations of her lights ; and it was held 
the duty of the steamer observing this to hâve stopped in time to 
ascertain her course and avoid her. The point hère is not merely 
the momentary changes of lights in a rough sea, but the continuous 
obscuration of one of them in comparatively smooth water, so as to 
mislead the steamer; and to this the case of The Westover bas no 
application. In this case the captain of the Vesper, on seeing thèse 
fluctuations, which were but about a minute before the collision, blew 
two whistles, and almost immediately — in a few seconds, at least — 
rang four bells, to stop and reverse, and put his helm more to star- 
board to keep ofï still further. This was ail he could do, so that 
even if the facts justified the theory of the libellant's counsel in regard 
to the obscuration of the red light by the jib, I should be obliged to 
hold the Vesper not in fault. 
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As the lights of the Vesper and Mayflower were certainly visible 
long before the collision, but were not seeù, and as they must bave 
been seen had the cook and deck hand been on the lookout, as they 
allège, it foUows that little dependence can be placed upon any of 
their testimony ; andreliance on the captain's testimony is also much 
weakened, not only by the errors and carelessness above shown, but 
by his positive testimony that he was steering for the custom-house 
barge-light at the battery, a light which has not been in existence for 
several years, whilô there was no single or delinite light to supply its 
place. 

As ail the witnesses on the John Jay say that they saw no side 
lights of the Vesper, little weight can be given to their testimony a» 
to the course and direction in which they supposed the Vesper was 
coming. 

The want of any previous wateh, and the captain's want of knowl- 
edge that he was approaohing any steamer, put him probably in 
great confusion, and alarm upon his sudden discovery of a steamer in 
close proximity, and pfevented any cool or correct observation of her 
course, or any proper judgment of the need of change of course, by 
himself. Those on the Vesper had been long in constant watch of 
the John Jay; their navigation was correct, if their testimony is to be 
believed ; their account of the collision is consistent and crédible, and 
as it is confirmed by the captain of the Mayflower, who had full 
opportunities of observing, and who is in no way interested, I seo no 
reason to discrédit it, and I must, therefore, hold that the collision 
was without fault on the part of the Vesper, but was brought about 
primarily by the want of a proper lookout on the John Jay, and the 
Want of steady and observant navigation, which led, upon the sudden 
and unexpected discovery of the Vesper, to a hurried and injudicioUs 
change of course, in conséquence of which, solely, the collision 
occurred. 

The libel should therefore be dismissed, with costs. 



It would not be proper to confine the word "trial," as used in the 
third section of the act of 1875, to trials as understood at common 
law, because it applies to "any suit of a civil nature at law or in 
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The Belgenland.* 

[Oi/reuit Court, E. D. Fennsi/lvania. October 22, 1881 ) 

1. ADMlRAIiTY — JURISDICTION— COLI/IBION BETWEEN FoREIGN VbSSELS. 

The admiralty courts of the United States hâve jurisdiction of collision» 
occurring on the high seas between foreign vessels. 

Motion for Eeargument. 

This case had been decided upon appeal from the district Court, the opinion 
being reported in 9 Fed. Réf. 126. Subsequently the following order was 
made: 

"And now, October 19, 1881, Morton P. Henry and Henry E. Edmunds, proc- 
tors for the steam-ship Belgenland, pray for a reargument of this cause on the 
pleas filed therein; i. e., as to the jurisdiction of the admiralty courts of the 
United States in this cause, growing eut of a collision between foreign ves- 
sels, happening on the high seas, and uot within the waters of the United 
States. It is therefore ordered that the said cause be set down for reargument 
on the said plea; the decree heretofore entered to be reopened until the ques- 
tion of jurisdiction is decided." 

Henry Flanders and J. Langdon Ward, for libellant. 

Morton P. Henry and Henry R. Edmunds, for respondent. 

After argument the following opinion and decree were filed : 

McKennan, g. J. And now, October 22d, the above cause came on 
to be heard on the pleas to the jurisdiction, and was argued by coun- 
sel. 

And thereupon the following facts were found : 

That the collision in question occured between the Luna, a Korwegian 
bark, and the steam-ship Belgenland, which steam-ship was owned by the 
Société Anonyme de Navigation Belge- Américaine, a Belgian corporation or 
association created by the laws of the kingdom of Belgium, and that the said 
steam-ship was a Belgian vessel in point of nationality, sailing under the 
Belgian flag; and that the collision occurred on the high seas, and not within 
the waters of the United States. 

CONCLUSIONS OF LAW. 

That the admiralty courts of the United States hâve ]"urisdiction 
of collisions occurring on the high seas between vessels owned by 
foreigners and of différent nationalities; and that the plea to the 
jurisdiction is overruled. 

And ordered that the within finding be added to the finding here- 
tofore filed, and that the decree made in the case stand. 

*Reported by Frank P. Prichard, Bsq., of the Philadelphia bar. 
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Coït v. Nobth Carolina Gold Amalgamating Co.* 
{Ovreuxl Court, E. D, PenmyUwnia. July, 1881.) 

ï. Aîtrmr— Pbacticîe — Inspection of Booes and Documents. 

The proper practice in equity, wliere, during the progresa of the cause, either 
party desires information and use of ttie contents of books and' documents in 
the possession of the other, is for the party desiring such information to flie an 
affldavit, deslgnating the books and documents, and averring the materiality 
of their contents, whereupon the court will allow the other party to file à coun- 
ter affldavit, if he desires. 

In Equity. 

Motion for rule on défendant to show cause why he should not pro- 
duce certain books and papers alleged to be in his possession. Com- 
plainant filed no affidavit in support of his motion. 

E. F. Hoffnan and G. Hart, for motion. 

R. G. McMurtrie, contra. 

Butler, D. J., (orally.) The practice in equity formerly was to 
obtain information and use of the contents of books and documenta 
in a party's possession, by bill of discovery, requiring the respondent 
to set out the contents at large in the answer; as this was found to 
be laborious, expensive, and tending to encumber the records unneces- 
sarily, it was so changed as to require simply an acknowledgment of the 
existence and possession of the document, and upon such acknowledg- 
ment to obtain their production by motion. Where such information 
and use were needed in trials at law, the practice was the same, until 
the more convenient one, provided by statute, was adopted, — wherein 
an affidavit designating the books or documents, and averring the 
materiality of their contents, is substituted for the bill, and the 
absence of a counter affidavit is treated as acquiescence in what is 
stated. AU the purposes of a formai bill are thua eiïeoted without 
any of the cost, labor, and delay of the former practice. There is no 
good reason why this more convenient and expéditions method should 
not be applied in equity to cases such as that now before the court. 
If the plaintiflf had foreseen the need of the books and papers re- 
quired, had designated them in his bill, and obtained an acknowledg- 
ment of their existence and possession, in the answer, he would hâve 
required nothing more to support his motion for their production. 
As, however, he did not do so, and the existence of the books and 
papers, and the defendant's possession of them, must be established, 

*Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
v.O.no.lO— 37 
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this may be done in the manuer just stated. There certainly ought 
not to be any greatôr degfeê of diffiolilty, or circumlocution, in obfcain- 
ing an exhibition of such relevant and material matter in suits in 
equity than at law. In each equal care is required, and should be 
observed by the court, to avoid unnecessary exposure of a party'a 
, private affairs, or improper prying into his case,— by limiting the order 
for production and examination, to what is shown to be important to 
the inover's case. The pràctice hère bas not been uniform; and 
motions such as that in hand hâve, I understand, been allowed, with- 
out even the support of an affidavit. It was always, bowever, I 
believe, with the acquiescenoe, and yirtual assent of the other side. 
The pràctice now indicated is deeméd safe and proper and will here- 
aftér bè pursued. 

The plaintiff bas leave to file the required afBdavifc in support of 
bis motion, and the case will then stand over for one week to allow 
the défendant to put in a counter affidavit if he sees fit to do so. 



New York & Baltimore Coffeb Polishing Co. v. New York Cofpeb 
PoLisHiNQ Co., (Limited.)^ 

(Oircuit Court, E. D. New T<yrk. December 27, 1881.) 

1. Eqtjitt Jueisdictioît — Bill to Pbepetuate Testimont. 

A bîll for the taking of testimony in perpetuam rei memoriam will not Tse 
entertained, if the matter in controversy can be made the subject of immédi- 
ate judicial investigation by tlie party who files the bill. 

2. Eev. St. h 866, 867. 

The efîeot of the provision of section 867 of the Kevised Statutes is not to 
excludé testimony taken under section 866, but to permit the courts of the 
United States to admit in évidence testimony perpetuated according to state 
law. 

3. Invalid Lbttebs Patent — Suits to Anntjl. 

Proceedings to annul letters patent are wliolly within the control of United 
States attorneys. There is no absolute duty imposed upon them to commence 
such proceedings at the request of any party who déclares a patent to be invalid. 

In Equity. Demurrer to bill. 

Richards de Heald, for plaintiff. 

Goodrich, Deady é Platt, for défendant. 

Benedict, D. J. Thia case cornes before the court upon a demurrer 
to the bill. The bill is filed to obtain, at the hands of this court, a 
direction that the testimony of a witness, named William Newell, 
may be taken in perpetuam rei memoriam, The provision of statute 
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under which the bill is filed is found in section 866, Hev. St., wliere 
it is provided that "any circuit court, upon application to it as a 
court of equity, may, according to the usages of chancery, direct dép- 
ositions to be taken in perpetuam rei memoriam, if they relate to any 
matters that may be cognizable in any court of the United States. " 

The allégations of the bill, which are material on the présent occa- 
sion, are thèse : 

That the complainant has been and still is using, in the cîty of New York, 
a certain process, to the use of which the défendant claims the exclusive right 
under letters patent of the United States; that suçh letters patent are void 
for want of novelty; that in case suit shall be brought by the défendant 
against the plaintifE for infringement of the said, patent the plaintifE relies, 
forïts defence, upon the testimony of William îiTewell; that said Newell had 
himself made public use in the United States of the said process for upwards 
of 12 years before the said patent was issued ; that said Newell is up wards of 
90 years of âge; that the défendant has neglected, and still neglects, to bring 
ï suit against the plaintifE for its infringement of said patent, and the plain- 
tifl is unable to bring its rights to a judicial détermination. 

In support of the demurrer to this bill it is first contended that the 
proceeding is vain because the déposition, if taken, will ne ver be 
admissible in évidence in the suit which the complainants fear. 
This position is supposed to be sustained by the provision in the 
Revised Statutea, § 867, where it is provided that "any court of the 
United States may, in its discrétion, admit in évidence, in any causa 
before it, any déposition taken in perpetiMm rei memoriam, which 
would be admissible in a court of the state wherein such cause is 
pending according to the laws thereof." But the effect of the provis- 
ion last quoted is misunderstood by the défendant. The provision 
is intended to permit the courts of the United States to admit in évi- 
dence testimony perpetuated according to the laws of the state, and 
in nowise relates to testimony perpetuated by direction of a circuit 
court of the United States in pursuance of the statute of the United 
States under which this bill is filed, Testimony so perpetuated is 
admissible in évidence in accordance with the usages and practice of 
courts of the United States, and by virtue of section 866, but not by 
virtue of section 867. The object of the bill is, therefore, legitimate, 
and the proceeding not vain. 

The next ground taken in support of the demurrer is that the bill 
does not show a necessity for perpetuating the testimony of the wit- 
ness in order to préserve the plaintiff's rights, inasmuch as, upon the 
facts stated in the bill, it would be the duty of the attorney gênerai, 
upon the application of the plaintifï, to institute a proceeding in the. 
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name of the United States to annul the defendant's patent, in whieh 
proceeding the testimony of the witness, Newell, could be taken with 
like benefit to the plaintiff as if taken by direction of this court in 
this proceeding, or in a suit brought by the défendant against the 
plaintiff. 

It may be admitted that in cases of this description the rule is not 
to sustain the bill if it be possible that the matter in question can, 
by the party who files the bill, be made the subject of immédiate 
judicial investigation, (^Angell v. Angell, 1 Sim. & S. 89;) but no 
opportunity to hâve such a judicial détermination appears open to 
the plaintiff in this case. 

Clearly the proceeding by the attorney gênerai, supposed by the 
défendant to be possible, is not such an opportunity to bring the 
matter to a judicial détermination as the rule requires. If it be 
assumed that the attorney gênerai has power to institute a proceed- 
ing in the name of the United States to annul the defendant's patent 
for want of novelty, — as to which see Attorney General v. Rumford 
Chemical Works, 9 0. Gr. 1062, — still it rests with the attorney gên- 
erai or the United States attorney, and not with the plaintiff, to say 
whether such a proceeding shall be instituted, and if so where and 
when instituted ; whether the testimony of the witness, Newell, shall 
form part of the testimony in such proceeding. The plaintiff is 
without power to compel the institution of such a proceeding, and it 
cannot be knowu that such a proceeding will ever be instituted. 

, It is said the presumption is that a public officer will do his duty, 
but such presumption does not warrant the conclusion that the 
attorney gênerai or the United States attorney will, as of course, 
institute a proceeding to annul the defendant's patent upon the plain- 
tiff's application and assertion that the patent is void for want of 
novelty. There is no absolute duty imposed upon the attorney gên- 
erai, or any United States attorney, either by the common law or by 
any statute, to institute a proceeding to annul a patent issued for an 
invention, when applied to by any party asserting its invalidity for 
want of novelty. 

Besides, the right which the plaintiff asserts in this bill is the 
right to bave the validity of the defendant's patent adjudicated upon 
a considération of the testimony of the witness, Newell, in regard to 
the fact asserted by the bill to be within the knowledge of that wit- 
ness; and if the plaintiff's application to the attorney gênerai for a 
proceeding to annul the defendant's patent would create a duty on the 
part of the attorney gênerai to institute such a proceeding, no duty 
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to call Newell as a witness would arise. Such a proceeding would 
be wholly within the control of the attorney gênerai, (Mowry v. Whit- 
ney, 14 Wall. 441,) and the most that caa be said is that it is possi 
ble that the plaintiff's right to the testimony of the witness could be 
preserved by a proceedùig taken in the name of the United States, 
assuming, but not deciding, that the power to institute such a pro- 
ceeding exists. Such a possibility affords no reason for refusing to 
entertain the bill under considération. 

There must be judgment for the plaintiff upon the démarrer, with 
laave to answer on payment of costs. 



SiMMONS V. Spenoee and others. 
(Circuit Court, D. Colorado. 1881.) 

1. Pleading— Joint Action on Contract. 

In an action against t.wo or more as for money had and received, a complaînt 
is demurrable which shows that the money was received otherwise than jomtly. 

2. Case Statbd. 

Certain deeds were left with a bank to be delivered on the payment of a 
specifled sum of money, which it was instructed to place to the plaintiff's 
crédit. The money was paid in and turned over to a third party. No crédit 
therefor was given. Héld, that a joint action as for money had and received 
could not be maintained against the bank and the third party 

Euling on Demurrer. 

S. P. Rose, for plaintiff. 

H. B. Johnson, for défendants. 

Hallbtt, D. J., (orally.) The first and second counts of the com- 
plaint set forth, in substance, a sale of certain property, which the 
plaintiff allèges belonged to him, and conveyances from the plaintiff 
to McCartney, and from McCartney to the défendant Spencer, which 
conveyances were deposited with the Merchants' & Mechanics'-JBank 
of Leadville, to be delivered upon payment of a sum of money, 
amounting to $20,000, for the use of the plaintiff. By instructions 
given upon the leaving of the deeds with the bank, the money was 
to be deposited to the crédit of the plaintiff in this suit. Plaintiff 
•received $7,000 of this sum, and $13,000, which was afterwards 
paid by the purchaser, whoever he may be, was not by the bank 
placed to the crédit of the plaintiff, but was, in fact, turned over to 
the défendant Spencer. And upon this state of facts it is claimed 
that a liability bas arisen upon the part of ail the défendants to pay 
the plaintiff this sum of $13,000. The structure of thèse two counts 
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is for money due upon a contract; for money had aud received by 
the défendants to the plaintiff's use. Nothing is said about auy 
conversion of the money by the défendants to their own use, and 
there is nothing in the counts to indicate that they are based upon 
the theory that a tort was committed by the défendants in receiving 
this money and appropriating it in the way in which it is alleged 
they disposed of it. 

In order to maintain an action as for money had and received it 
must appear that the money was jointly received by ail the défend- 
ants, and upon that the law may imply a promise on the part of ail 
to pay it to the rightf ul owner ; and although, upon the facts stated 
hère, there may be a liability in that form of action against Spencer 
alone, or against the parties constituting the Merchants' & Mechanics' 
Bank of Leadville alone, there cannot be a joint liability on the part 
of ail thèse persons in that form of action, because they did not 
jointly receive this sum of money. The allégation is, in thèse counts, 
that the money was received by the Merchants' & Mechanics' Bank 
of Leadville, and by it wrongfuUy and fraudulently turned over to 
the défendant Spencer. That may make a liability as for money 
had and received on the part of thèse parties, severally, — that is, 
upon the part of the persons constituting the bank and upon the 
part of Spencer, severally ; but it cannot be a liability arising by 
contract on the part of ail of them, because they did not jointly and 
coUeetively receive this money. 

As to whether the action may be maintained against them jointly 
as for a tort, — in substance, as an action of trover, — there is some 
doubt. It is laid down in the case of Orton v. Butler, 5 B. & A. 652, 
that on a money demand merely to allège that the défendant received 
money and afterwards converted it to his own use, which is the form 
of déclaration in an action of trover, the action cannot be maintained, 
because, they say, to allow that would be. to defeat the defendant's 
right to set-off ; and that the action of trover can only be maintained 
where the spécifie thing for which suit is brought can be identified, 
and that it must be possible in such case, where an action of trover 
is brought, for the défendant to relieve himself from ail liability by 
tendering the property, for which the action is brought, to the plain- 
tiff ; as, for instance, when it is brought for a horse, he may surrender 
the horse and relieve himself from liability. 

The same view is takon in several cases in Croke's Elizabeth; and 
there are cases — one in 4 E. D. Smith, N. Y., (Donohue v. Henry, 162,) 
— which déclare that when a sum of money has been received which 
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belongs to the plaintiff in the suit, and concernîng whicli it is the 
duty of the défendant to turn over the very sum which he received to 
the plaintifp, the very money, the same dollars and the same bills, if he 
received. it in that form, that then, if he makes any other disposition 
of it, the action of trover may be maintained. Petit v. Bonjn, 1 Mo. 
64, is a case in which the plaintiff brought an action in that form 
against parties who were conducting a lottery, elaiming that he had 
become entitled to a sum of money as the holder of a ticket in the 
lottery, and thàt they' had wrongfully refused td pay it over to him, 
and seeking in trovér to recovèr the amount. The court say, in that 
instance, that if, in fact, any sum of money had been set apart to the 
plaintiff, — $100, I think, was the amount, — if it had been parcelled 
off by itselî; by the défendants, as his money, and afterwards they 
had takén thôbe dollars and converted them to their own use, he 
might bring aii action of trover for the dollars so parcelled off; but 
that he could not, upon the gênerai charge that so much money was 
due to him, and wrongfully detained by the défendants, maintain 
that action. His action must, in that case, be in the form of an action 
on contract, if he would recover at ail. 

That is the distinction that, I think, is recognized in ail of the 
cases, and, apjflying it to the présent case, it may be true that the 
défendants, the Bank of Leadville, as to the very bills, notes, or coin, 
if it was such, which they received for this property, may be liable 
in an action of trover, or an action founded in tort for the conversion 
of that money, if it be so alleged in the complaint. And if that 
money — the very same money — was paid over to Spencer, he also 
would be liable, and then and in that case they both might be joined 
in one action as tort-feasors. To illustrate, I will read a paragraph 
from Bliss on Code Pleadings : 

" Under the Code, an action for the recovery of personal property will lie 
against one who has wrongfully parted with the possession of property, jointly 
with one in actual possession." Section 83. 

And the same principle applies to trover : 

"Thus, one who bas wrongfully pledged plate b'elonging to the plaintiff is 
liable to an action of detinue, jointly wi,th the person to whom'it had been 
pledged. So, where ône bas fraudulently obtained a crédit upon a bill of 
goods,and assigned them over for the beneflt of bis creditors, the vendor, hav- 
ing the right to repudiate the sale and pursue the goods, may make both the 
purchaser and his assignée parties to an action for their possession." Id. 

For this the case of Nichols v. Michael, 23 N. Y. 264, is cited. The 
principle declared is that where a party has the right to a spécifie 
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thing, and he can pursue that particular tliing througli sevcral hands, 
he may charge ail of thèse parties consecutively, or ail who held the 
property consecutively, in one action, for its value. So that hère, 
if it be true that the Smiths, or the persons who constitute the Mer- 
chants' & Mechanics' Bank, received this money, and turned over the 
same money to Spencer, they may be jointly charged, in proper 
phraseology, as for converting that money, but not otherwise. And 
it must be the identical money. 

Thèse cases, and ail the authorities that I hâve been able to find, 
go to the point that where an action is founded in tort, and main- 
tained upon that principle, it must be for the conversion of the spé- 
cifie thing, and it can only be maintained where the property itself can 
be traced to the hands of the party to be charged. In that aspect, if 
the facts are truly stated in the first and second of thèse counts, no 
joint action can be maintained against thèse parties, unless the 
pleader may be able to allège that the same money came to the 
défendants the Merchants' & Mechanics' Bank of Leadville, and 
the défendant Spencer, successively. The plaintiff must allège that 
it was the same money, and that the défendants converted it to their 
own use, in order to make it an action for tort. 

Upon the other theory, there is no difficulty in maintaining an action 
against either of the défendants separately as for money had and 
received, and, upon that principle, the third count, which states noth- 
ing as to the way in which the-money came to the hands of the par- 
ties, but merely charges that the défendants are liable to the plaintiff 
for $13,000, received by them for the use of the plaintiff, is not open 
to any objection. 

The ruling upon the demurrer, therefore, must be, that it is sus- 
tained as to the first and second counts, because there the facts are 
stated which show that the défendants cannot be jointly liable, and 
overruled as to the third count, because nothing appears in that 
count to indicate that they may not be jointly liable. 

If I hâve made myself understood, it will be apparent that the 
plaintiff must amend so as to make this substantially an action of 
trover for this sum of money against ail thèse parties, or by dismiss - 
ing his action against one or the other of the défendants. If the 
action were dismissed as to Spencer, or as to the défendants who con- 
stitute the Merchants' & Mechanics' Bank of Leadville, I would 
see no difficulty in maintaining it against the other. 
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Hall v. Mbmphis & Charleston E. Co. 

(Circuit Court, W. D. Tennessee. December 24, 1881.) 

1. Carriebs of Passbngbrs — Lhiited Tickets— Ejection for Non-Paymenï 

OF FaRB— OONTRIBUTOBT NEGLIGENCE. 

Although a passenger may hâve the right to be carried uader a spécial con- 
tract, if he be not provided with a ticket the conductor can recognize, he must 
pay the fare demanded by the conductor, under a reasonable régulation requir- 
ing him to demand a fare of persons without tickets, and cannot insist o;i 
heing expelled by force as a foundation for a suit for damages for wrongful 
expulsion. By this conduct he contributes to his injuries, which are the direct 
resuit of his own conduct, and not of the breacli of anv snenial contract he may 
hâve for his carriage. 

Mr. and Mrs. Hall are a gentleman and a lady aged 85 and 76, living af 
Town Creek, Alabama. Last April they desired to go to Texas, and purchased 
three round-trip tickets to Memphis for themselves and daughter. According 
to hia proof he was not aware of a limitation printed on the tickets, "Not 
gopd after 30 days," and carried them back to the station agent to get unlim- 
ited tickets, and the agent told him they were good after the 30 days, and he 
would not be put off the train if he kept them. On his return home the con- 
ductor ref used to take the tickets, and demanded train fare. The old gentle- 
man ofiEered to pay the différence between the price of the tickets and train 
fare, and told the conductor that if he did not accept that proposition he would 
hâve to put them off by force, which the conductor did, putting them off at 
White's station, where they spent the night at the station-house under cii- 
cumstances of great discomfort and some injury to the old gentleman and 
lady. The conductor tried to persuade him to pay the fare at least to Collier- 
ville, and told him he disliked to put him off under the circumstances, but 
would hâve to do it. The agent denied that he had told the plaintiff that he 
could ride on the tickets after they had expired. There was a great conflict 
of testimony in the case, on most of the points, as to whether the plaintiff had 
been misled about the tickets. 

Wright é Folkes, for plaintiff . 

Humes é Poston, for défendant. 

Hammond, D. J,, (char g ing jury.) It being an undisputed fact in 
this case that the plaintiff was provided with the money to pay 
the fare demanded by the conductor, it was his duty to hâve paid 
it if he desired to continue his journey in that train, whatever may 
hâve been his rights under the spécial contraet he seeks to prove 
in this case; and the régulation of the company requiring the con- 
ductor to eject a passenger who refuses to pay the conductor's rates 
was not unreasonable. Whatever injury the plaintiff received was 
the direct resuit of his refusai to comply with this reasonable régula- 
tion, was not the r-esult of the breach of any contract made for his 
carriage, and he cannot complain of injuries so received unless you 
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find that unnecessary force was used in expelling him; aad then, on 
the undisputed facts of the case, tbe résistance he ofïered to tbe con- 
ductor would contribute to tbose injuries to tbat extent, that, in this 
case, be would be entitled to recover nothiug on tbat score. And 
now, on tbe undertaking of the defendant's counsel tbat a verdict 
may be entered up for tbe money paid by tbe plaintiff for tbe extra 
tickets, if the court sball conclude, on tbe motion for a new trial, or 
on further considération withotit sucb motion, that tbe plaintiff in 
this action is entitled to it, you are instructed to find for the défend- 
ant Company. 

The court added tbat it was bis opinion, and it was proper to express 
it, that, in considération of tbe extrême âge qf this lady and gentle- 
man, tbe conductor sbould bave exercised a discrétion be clearlybad 
to not enforce the rule, by taking tbem at least to Collierville, wbere 
tbey could bave bad better accommodations tban at the place heput 
tbem out; but this was, strictly, only a privilège or courtesy to be 
shown to old âge, and not a légal rigbt. ' 



United States v. Leverich and others. 
{District Ôovri, S. D. Nm York. Deoember 12, 1881.) 

1. Lbgact Tax— Act op 1864— Trust Deed. 

Tlie act of 1864, (13 St. at Large, 285, } 124,) imposinga legacy taxi on cer- 
tain Personal property, embraces cases only where the person to whota the 
beneûciaries are related died possessed of the property. 

Where S. D., in 1864, before the passage of the act, executed to trustées a 
valid deed of a large amount of personal property in trust to collect the inter- 
est and pay it to himself and his wife until the death of the survivor, and, 
thereafter, to pay over and distribute the principal to his childrcn, and the 
grantor thereafter died in 1866, and hia wife in 1868, and thereupon the who'c 
property was immediately distributed among the children, and the grantor 
haviug by the state law "no eatate in law or in equity" in the property so 
transferred, and not being possessed thereof at the time of his deatli, held, 
that no tax accrued to the government, under section 124, upon the shares 
distributed by the trustées to the children. 

S. L. Woadford, U. S. Atty., and E. B. Hill, Asst, Dist. Atiy., for 
plaintiff. 

Miller é Peckham, for défendants. 

Bbown, D. J. This is an action to recover a tax on distributive 
sbares of personal property under section 124 of tbe act of June 16, 
1864, (13 St. at Large, 285.) 
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On June 7, 1864, Stephen Duncan executed to Charles D. Leverich and Henry 
S. Leverich a deed of personal property, consisting of stocks, bonds, railroad 
sbares, etc., to the amount of about $227,500, in trust, to take possession of 
tlie same, to coUect the interest thereon, and to pay the income thereof to him- 
self and to his wife, in manner stated in the trust deed, until the death of the 
survivor of them, and thereafter to distribute the principal and any accumu- 
lated interest to his children. Charles D. Leverich, prior to and at the time 
of the exécution of the deed of trust, had in his individual custody and pos- 
session ail the property so conveyed. Both trustées signetl the trust deed accept- 
ing the trust, l9ut Henry S. Leverich never had the custody of any of tlie prop- 
erty, never received any of the proceeds of it, and never took any part in the 
exécution of any of the duties imposed by the trust deed. The whole business 
of the trust was managed by Charles D. Leverich alone, who retained posses- 
sion of the property, coUected the income, and paid it over as directed by the 
deed — in part to Stephen Duncan, until his death, in 1866, and in part to his 
wife, who died in 1868. Upon her death he distributed the whole property to 
and among the children of the grantor according to the terms of the trust. 
Charles D. Leverich died in 1876, and no tax was ever paid or clâimed up to 
the time of his death. This suit to recover $8,805, the taxes alleged to be due 
upon the distribution Of the shares tO the children in 1868, was brought on 
September 13, 1879, against Henry S. Leverich, the surviving trustée, and the 
other défendants, who are the executors of the deceased trustée. 

I am of opinion that no tax accrued to the government upon the 
shares distributed under this trust deed, under section 124, as claimed. 
This case does not corne under the first clause of the gênerai words 
of that section, for the reason that the property hère did not "pass 
after the passage of this aet from any person possessed of such prop- 
erty, either hy will or by the intestate laws of any state or territory." 
To come under the second clause of the gênerai words of section 
124 the case must be one of "a person having in charge or trust 
* * * any personal property * * * transferred by deed, 
etc., made or intended to take effect in possession or enjoyment after 
the death of the grantor, to any person or persons ; " and it must 
also come under some one of the five foUowing subdivisions of that 
section. But the only persons described in any of those five sub- 
divisions are persons who, being entitled to the bénéficiai interest in 
such property, also stand in a certain relationship "to the person, who 
died possessed of sivch property. " 

Now, the facts hère show that the grantor did not "die possessed" 
of said property. He had parted with the title to the property and 
the possession of it, by deed executed and delivered -several years 
before his death, and before the passage of the aet. The deed cre- 
ated a valid trust of personal property under the laws of this state, 
(1 Kev. St. p. 773, part 2, c. 4, tit. 4, §§ 1, 2; chapter 1, §§ 55, 60, p. 
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729,) and in suoh cases "the whole estate is vested in the trustées in 
law and in equity, subject only to the exécution of the trust. The 
person for whose benefit the trust is created takes no estate or inter- 
est in the property." 1 Eev. St. 729, § 60. No interest in this prop- 
erty which Mr. Duncan had at his death ever passed to bis children. 
The whole légal title and the possession were in the trustées long 
befor& the grantor's death, and so continued for two years aftervvards, 
without change, until the death of his wife, when the légal title to 
the property and the possession passed direct from the trustées to the 
children. What the children thus took was not anything which 
Stephen Duncan or any other person had "died possessed of," but 
what the trustées had had in their own possession along with the légal 
title long before. It appears, therefore, that the children did not take 
this property from any person "dying possessed of it," and therefore 
section 124 of the act of 1864 does not embrace this case. As to 
bénéficiai interests accruing, not "by will or intestate laws," but by 
deed "intended to take effect after the death of the grantor," the act 
can only apply to cases where, under such deeds, the ancestor or 
other relative of the beneficiaries mentioned in the five subdivisions 
of section 124 was entitled to hold possession till his death, and "died 
possessed" tliereof . This is not such a case. 

The language of section 125 confirais the same view. It provides 
that the tax or duty aforesaid shall be a lien or charge upon "the 
property of every person who may die as aforesaid, " etc. The words 
"every person who may die as aforesaid" can only refer to the words 
which are repeated substantially in each of the five subdivisions of 
section 124, viz., "the person who died possessed of such property," 
and the lien is given upon the property of such person only; and 
there is none such in this case. The act, I think, plainly contem- 
plâtes those cases only, whether arising under will, intestacy, or trust 
deeds, in which the grantor, the testator, or deceased relative had the 
légal possession or ownership of the property up to his death, and 
not cases like this, where, in conséquence of a valid trust created 
before the passage of the act, the grantor or ancestor had, according 
to the law of his domicile, no légal or équitable estate in the prop- 
erty at the time of his death, and where the property was subse- 
quently distributed among his children through the médium of a long 
prior trust. The complaint should, therefore, be dismissed. 
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Seat v. Wilson, Assignée. 
(Cireuit Court, W. D. Missouri. 1881.) 

1. Creditors' Liens on Pboperty oB" Third Parties— Belease— Application 
op cîonbideration. 

Where a créditer of a bankrupt bas a lien on the property of a third party, as 
part of the security for his deht, he cannot release his lien for a considération 
without crediting the apnount of the considération on his claim. 

On Appeal. 

L. F. Parker, for appellant. 

B. B. Kingsbwry, for appellee. 

McCbaby, g. J. The controversy in this case relaies chiefly to 
the amount which should be allowed appellant upon a judgment in 
his favor, and against the bankrupt and one Hawkins, xendered in 
the circuit court of Phelps county, Missouri. 

That judgment was upon a note executed by the bankrupt as principal, and 
Hawkins as surety, and the judgment was against both. Sawkins diéd 
insolvent, leaving assets enough to pay a portion only of his indebtedness. The 
judgment above mentioned, in favor of appellant, Seay, was a lien upon cer- 
tain real estate of Hawkins, deceased, as were also two other judgments,- — one 
in favor of one Love and the other in favor of one Branson. The appellant also 
held another and a subséquent judgment against Hawkins, deceased. Certain 
real estate of the estate of Hawkins having been sold, and the proceeds being 
in the hands of the administrator for distribution, it was agreed between appel- 
lant, Love, and Branson, ail being judgment creditors of Hawkins, and entitled 
to share^?-o rata in such distribution, that appellant should receive $450 as his 
f uU share of said proceeds, and the remainder should be divided between Love 
and Branson. In pursuance of this agreement the said sum of $450 was paid 
to appellant, and by him credited upon his junior judgment against the Haw- 
kins estate, and not upon the prier judgment against the bankrupt and the Haw- 
kins estate. The district court held that the application of this payment of 
$450 to the satisfaction of the junior judgment was improper, and that the same 
was in equity a payment upon the judgment against the bankrupt and should 
be credited accordingly. This ruling is assigned as error. 

It is said that the payment was not made by the bankrupt, nor by 
the assignée, nor by any one for them, or either of them. This must 
be admitted, but the admission does not dispose of the question. It 
is equally true that the payment was not made by the administrator 
of Hawkins, nor out of the assets of his estate. If, under the pecul- 
iar circumstances of this case, we were to adhère to the rule that the 
money paid must be applied on the debt of the party making the pay- 
ment, we should meet the same dif&eulty, whether we sought to 
apply it on the judgment against the bankrupt, or on that against the 
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Hawkins estate. We must, therefore, look for some other rule for 
our guidance. The money was paid by Branson and Love, who 
were not liable upon either judgmeiit. The payment was, therefore, 
not made by them because of any personal liability on the part of 
either ôf them. Why, then, did they pay it ? Evidently, for the 
reason that the judgment of appellant against the bankrupt was a 
lien upon the proceeds of the sale of the Hawkins land on a par with 
their own judgments, and the appellant was, therefore, entitled to 
share with them in those proceeds. While, therefore, the payment 
was not made in a strict and teohnical sensé upon the judgment 
against the bankrupt, it was clearly made bécause of that judgment, 
and on account of the fact that it was a lien. Of course, if appellant 
had held no judgment against Hawkins except the one whioh was 
junior to those of Branson and Love, they would hâve paid nothing. 
It was the existence and priority of the judgment against the bank- 
rupt a;ud the Hawkins estate that made the payment necessary. The 
?|,p>pellant uséd that judgment to enforee payment, and, having done 
80, undertook to apply the payment, when made, upon another and 
junior judgment, which could not hâve been used to secure or enforee 
the payment. 

This is not a case for the application of the rule that, where a 
debtor pays a sum of money to his creditor, the two may agrée that 
it shall be applied to either of several debts. The relation of debtor 
and creditor did not exist between appellant and Branson and Love. 
Thèse three parties, Seay, Branson, and Love, each held a judgment 
which was entitled to share in the fund raised by the sale of the Haw- 
kins estate. The two latter paid the former $450, to release his 
claim under his judgment against said fund. This amounted to an 
enforcement of his judgment lien against said fund to that extent. 
The appellant cannot, as against the other creditors of the bankrupt, 
be placed in a better position than he would hâve occupied if he had 
made no bargain with Branson and Love, and had insisted upon and 
received the share in the fund to which his judgment entitled him; 
and if he had done that, no one will question that it would hâve been 
his duty to crédit what he received on the claim which was enforced, 
to-wit, the judgment against the bankrupt. By a sort of indirect or 
eircuitous arrangement with the other lienholders, he bas, in effect, 
enforced his judgment lien to the extent of $450. The assignée of 
the bankrupt, acting for the creditors, haa a right to insist that the 
crédit shall be entered, just as if the enforcement of the lien had beeu 
direct instead of indirect. The rule, then, by which we are to be 
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guided, may be stated as foUows : Where a créditer of a bahkrupt 
bas a lien upon the property of a third party, as part of hia seeurity. 
for his debt against the bankrupt, he cannot release that lieu for a 
considération without crediting such considération on the claim 
àgainst the bankrupt estate. If he could do so, he might thereby 
secure morethan his due, by releasing his lien against the third party 
for a priée paid, and afterwards enforcing his entire claim against the 
bankrupt estate. The faot that the appellant had a second unseoured 
claim against the Hawkins estate, does not alter the case. It was 
the prier lien that was indirectly enforced, and the release of the 
junior judgment was not thought of, and of course no such release 
could form a part of the considération for the payment of the money. 
It foUows that the application of the payment tb the satisfaction of 
the junior judgment was void. f 

It is insisted that the assignée is estopped to daim crédit' fôr the 
payment in question, because subsequently thereto the judgment was 
reviyed in a proceeding in scire fadas in the state circuit court in a 
cause to whioh the assignée was a party. The fact of the payment was 
unknown to the assignée at the time the scire facias proceeding was 
pending, and, of course, it was not litigated, The main purpose of 
proceedings in scire facias under the statute of Missouri' is to revive 
the judgment, and thereby to préserve the lien thereof -upon real 
estate. Eev. St. Mo. §§ 2732-2T38. ,' 

Whatever the effect of a judgment of revival in such a proceeding 
may be in ordinary cases upon the parties to the original judgmenty 
I am clearly of the opinion that an assignée in bankruptey is not 
thereby estopped to insist that the judgment revived had been in part 
satisfied, especially in a case likethe présent, where he had no knbwl- 
edge or notice of such part satisfaction at the time the judgment was 
revived. Neither thé judgment debtor (the bankrupt) nor his assignée 
had anything to do with the payment; and it is dif&cult to sée upon 
what principle it can be held that the latter was bound to aScertain 
the fact and set it up in that case. To require this would be to 
impose upon him not merely the duty of exercising due diligence, but 
much more. 

The appellant alone, of ail the parties to that suit, knew of the pay^ 
ment, and it was his interest to keep it secret, or at least tb make 
it appear to be a payment upon the subséquent' judgment. It would 
hâve been next to impossible for the assignée to disoover the fact, 
there being nothing to put him upon inquiry. It may be conceded 
that where, in a proceeding in a state èoijrtto revive a judgment 
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against a bankrupt, the question of a payment is raised and litigateà 
between the plaintiff in such judgment and the assignée in bank- 
ruptcy, the fédéral court of bankruptcy is bound by the judgment; 
though this may be doubtful. No such case is presented hère. 

The question of payment was not raised, and was, of course, not 
decided ; and, for reasons already stated, I hold that it was not the 
duty of the assignée to raise it in that case. I find no errer in the 
judgment of the district court, and the same is aecordingly affirmed. 



In re Smith, Bankrupt. 
{District Court, D. New Jersey. December 22, 1881.) 

1. DiSCHAHGE. 

A bankrupt's application for a discharge is seasonable if made before the dis- 
charge of the assignée. 

2. Same — Tbansfbrs. 

A year before his failure the bankrnpt made a transfer of some of his prop- 
erty without considération. Held, ou the évidence, that it was not made in con- 
templation of bankruptcy 

In Bankruptcy. 

Coult é HoweU, for bankrupt. 

Henry Huaton, for creditor. 

Nixon, D. J. Thirteen spécifications are filed against the bank- 
rupt's discharge. On the argument only the third, sixth, seventh, 
eighth, eleventh, twelfth, and thirteenth were relied upon by the 
opposing creditor. The third allèges that the bankrupt did not apply 
for his discharge within a reasonable time. Before the act of July 
26, 1876, the law required that the bankrupt, having no assets, should 
apply for his discharge within one year after the pétition in bank- 
ruptcy was filed. That act extended the time "to the final disposi- 
tion of the cause," which bas been held to mean the final disposition 
of the administration of the estate, including the discharge of the 
assignée. There is no proof before me that the assignée bas been 
discharged. The sixth and seventh allège that the bankrupt allowed 
fictitious claims to be proved against his estate, severally specifying 
the proofs of debt made by Abraham Smith, his father, and Jacob 
Guild, his brother-in-law. The testimony put in by the opposing 
creditor shpws that both of thèse persons had valid and subsisting 
claims against the bankrupt. The eighth was that the bankrupt did 
not keep proper books.of aooount. It was in évidence that he failed 
in business in the year 1874; that he had books of account while the 
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business was carried on ; that after his failure they were taken by him 
to his fatiier's house, at Deckertown; that ail eollectible debts were 
collected ; that he left them there during the year 1876, while he was 
living in Chicago, and that, without his knowledge or wish, they were 
sold by his sister to the rag-man, as waste paper, under the impression 
that they were of no value to any one. Ail the proof is to the effeet 
that they were regularly kept, and were valueless to the creditors . The 
remaining spécifications hâve référence to the transfer and assign- 
ment by the bankrupt of minerai leases to his brother-in-law, Guild, 
and of an endowment policy of life insurance for $5,000 upon his 
life to his fatber, Abraham Smith. The allégation is that thèse were 
transferred by him in contemplation of bankruptcy. I hâve had no 
difficulty in regard to the leases, as the évidence is quite clear that 
they were of no value, either in the hands of the bankrupt or of his 
assignée. But this is not the case as to the insurance policy. -It 
was taken by the bankrupt on his own life, in the Mutual Life Insur- 
ance Companj of New York, in 1866, on the plan of its becoming a 
paid-up policy at the end of 10 years, and ail the annual premiums, 
except one or two, had been paid by the bankrupt at the time of the 
assignment, and the unpaid premiums were afterwards settled by a 
transfer of accumulated dividends. It was assigned without the pay- 
ment of any considération. The bankrupt says that he gave it to his 
father because he wanted his parents to hâve the benefit of it in case 
of his death. The father testifies that he knew nathing of the trans- 
fer for a year or two after it had been assigned to him. Whatever 
the intention of the bankrupt may hâve been, the effeet of his action 
was to give over to his father, as against the claims of creditors, a 
valuable asset. Where the company is solvent, a paid-up policy will 
generally be purchased by the institution; and where this cannot be 
effected it has a market value. The counsel for the bajikrupt insisted, 
on the argument, that it could not be said it was assigned "in con- 
templation of bankruptcy," because the assignor did not go into 
bankruptcy until five years afterwards.. But that is not the meaning 
of the phrase as used in the law. It occurred in the bankruptcy act 
of 1841, and had received a judicial construction when the late act 
was passed. 

In Everett v. Stone, S Story, 453, Mr. Justice Story said: " 'Con- 
templation of bankruptcy' means a contemplation of becoming a 
broken-up and ruined man; according to the original signification of 
the term, a person whose table or counter of business is broken up, 
v.9,no.l0— 38 
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bdncus' rupius." In order, therefôre, to show that the debtor contem- 
plated bankruptcy, it is not uecessary to prove that, at the time of 
the transfer, there was in hia œind an actual intention of becoming 
a bankrupt. If his pecuniary condition or act committed was such 
that he could not reasonably avoid becoming a bankrupt, the law 
considéra him aa aoting in contemplation of bankruptcy. The ques- 
tion, then, is : What was the pecuniary condition of the bankrupt on 
the eighteenth of April, 1873, when the gift was made to his father ? 
The burden of proof ia on the opposing créditer. It is bis duty to 
make it clear that the bankrupt waa so much involved that he was in 
insolvent circumstances, and that bankruptcy was imminent. Has 
he dohe so ? The bankrupt was two or three times under examina- 
tion as a witness, and, speaking of the state of his affairs at the 
time of the assignment of the poliey to his father, he says : 

"At that time I considered I Was good flnancially; I considered myself 
worth from six to ten thousand dollars after the payment of ail my debts. 
At that time my property consisted of my store-house, stock ia trade, books 
of account, notes, etc." 

Although he gave other testimony on the subject, which excites sus- 
picion and tends to a différent conclusion, I am not willing to say 
that he has positively contradicted it. His f ailure the next year can 
be traced to other causes, for he began in the winter of 1873-4 to 
speculate in minerai lands and stocks, and hia opérations seemed to 
hâve been financially disastrous. In enumerating his debts during 
the month of April, 1873, he says that he was liable to the Domestic 
Sewing Machine Company, on account of the transactions of his 
brother, in $7,000 or $8,000. But he must hâve been relieved sub- 
sequently from the payment of the larger part of this sum, as he 
elsewhere states that his net loss on account of his brother was not 
more than from $2,000 to $4,000. In short, the, proof does not sat- 
isfy me that he was insolvent when the transfer or gift waa made, 
and hence I am relieved from considering whether a gift under such 
circumstances — so long a time before the bankruptcy proceedings 
began- — is one of the grounds for withholding a discharge under the 
ninth clause of section 5110 of the bankrupt act. 

A discharge will be granted. 
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Six Hundebd Tons op Ieon Ore. 
{Digtriet Court, D. New Jersey. December 10, 1881.) 

1. FORFEITHRES— LiBNB POR FhEIGHT. 

Where freight is earned béfore the government makes its élection whether 
to déclare the merchandise, of which a false and fraudaient entry bas been 
made, forfeited, or to recover its value by suit against the parties making the 
entry, and the former proceedlng is flnally chosen and the property ia sold, 
held, that such freight must be paid out of the proceeds of the sale, the owuers 
of the vessel having no knowledge before it was earned of any ofEence, com- 
mitted or premeditated. 

2. BaMB — DBIilVBRT. 

Manual delivery of the cargo by the ship-owners to the consignées does not, 
of itself , operate necessarily to discharge their lien for freight. Where tlie in- 
tent of the ship-owners in making such delivery is to discharge the cargo, and 
not to deliver it, their lien for freight remains in fuU force. 

, Jas. K. Hill and Wing é Shoudy, for petitioners. 

A. Q. Keasbey, U. S. Atty., for the Government. 

Nixon, D. J. The pétition is filed in this case by the owners of 
the steam-ship Italia, of the Anchor Une, to recover from the pro- 
ceeds of the sale of a quantity of iron ore, now in the registry of the 
court, the sum of $1,305.61, as freight for the transportation of said 
ore in the Italia from the port of Almeira, in Spain, to the port of New 
York. The ore was shipped at Almeira by one Joseph Kibiera, about the 
ninth of March last, and was to be earried to New York and delivered 
to Messrs. Schenck & Co., for the freight of nine shillings British ster- 
ling per ton of 2,000 pounds weight, and the ui^ual bills of lading were 
executed therefor. Before its arrivai there Schenck & Co. entered into 
a written contract to sell the cargo to Joseph K. Wells. The ore was 
guarantied to be not less than 55.56 of iron and 3.42 of manganèse, 
making a total metallic yield of 58.98. A déduction of 10 cents per 
unit per ton to be made for any less percentage, and 10 cents per 
unit per ton added for any excess ; the analysis to be determiued from 
sample to be drawn from the cargo as discharged, and to be analyzed 
as received. The price agreed upon was $5.90 per ton, duty and ail 
charges paid, and to be delivered to the purchaser from the ship at 
the harbor of New York, and to be paid for — one-half cash on deliv- 
ery of oustom-house permit, and the balance on présentation of United 
States weigher's eertificate of weight, and certifioate of sampling and 
analysis. On the date of the exécution of the contract Wells paid 
$200 on account, and in advance of the approximate one-half to be 
paid by him on the delivery of the custpm-house permit; the said 
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Schenck & Co. agreeing, if the ore did not arrive, to pay back the 
said $200. The steam-ship reached her pier in the port of New 
York on the twentieth of April, 1881. Schenck & Co. paid the duties 
and obtained the usual custom-house permit for the landing of the 
ore, which they delivered to Wells on the next day, (21st,) and 
received from him $1,670 on account of payment on the -whole ship- 
ment. Wells then procured and sent to the steam-ship three barges 
or canal-boats, with instructions to take the ore on board and proceed 
to the railroad dock of the Morris & Essex road, at Hoboken, New 
Jersey, and there remain until he gave further orders. The steam- 
ship company began to discharge the ore on the twenty-second and 
jS.nished on the twenty-eighth of April, the three boats crossing the 
river at différent times and mooring in the basin of the Morris canal. 
On the twenty-ninth the collector of New York, discovering a frauda- 
ient undervaluation of the goods by Schenck & Co., the importers, 
caused the same to be seized while yet in the basin of the Morris 
canal at Hoboken ; reported the seizure to the district attomey for 
this district, who iîled the usual information in such cases for for- 
feiture, and duly condemned the cargo, no one appearing to contest 
the forfeiture. Pending thèse proceedings the marshal took posses- 
sion of the ore, and, by order of the court, sold it for $3,200, and paid 
the proceeds of the sale into the registry of the court, where they still 
remain. Are the owners of the steam-ship entitled to demand and 
reeeive from thèse proceeds the freight money still due and impaid 
on the importation, or are they obliged, under the circumstances, to 
look to the consignées for payment ? 

The case présents two questions for considération : (1) Was the 
lien of the ship-owners on the cargo for freight lost by the delivery 
made ? (2) If not, does the forfeiture of goods, under sections 2839, 
2864, Eey. St., extend to and include the interest of bonajide lien- 
ors without notice of the fraud? 

It is coneeded that by the maritime law the ship-owner had a lien 
upon the goods transported for the freight, unless there be some stip- 
ulations in the contra&t of affreightment inconsistent with the exer- 
cise of the lien ; as, for instance, when the freight is made payable at 
a date subséquent to the delivery of the cargo. For, unlike the priv- 
ileg'mm under the civil law, the lien for freight dépends upon the pos- 
session, and is lost when an uneonditional delivery is made, or when 
any agreement is entered into by the parties in regard to the pay- 
ment of freight, which involves a prior surrender of the possession. 
In the présent case, the ship-owners, undoubtedly, intended to hâve 
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and retain a lien on the merchandise for the freight; for, in addition 
to their right under the law-merehant, they inserted a clause in the 
bUl of lading that "the captain or owner should bave a lien on the 
goods for the payment of freight and ail expenses;" and on the day 
after the arrivai of the steamer. in New York, they caused a notice to 
be served upon the superintendent of the dook, as appears to be their 
custom when the consignée is unknown, or they are not willing to 
trust to his personal responsibility, to hold the ore until the freight 
■was paid. Thèse facts are important, in so far as they rebut any 
presumption drawn from the acts of the parties of the waiver of the 
lien. The Kimball, 3 Wall, 44. With the above notice in their pos- 
session, the agents of the owners began to unload the ore into the 
canal-boats on the t-wenty-second of April, and continued until it was 
ail discharged, on the 28th. One of the boats, in the mean time, 
being loaded, left the pier and crossed the river to the Morris canal 
basin. The remaining two, having reeeived the residueof thé cargoi 
followed her there. The superintendent says that he did not know 
of the departure of the first boat; but he acknowledges that he was 
informed of it before the others left, and offered no objections, and 
took no steps to hâve it brought back. His testimony in the matter 
is quite significant. Being asked, "Did you make any remonstranoes 
to the men that were in the other two boats about the first one going 
away?" he answered: "No, sir; I thought everything was ail right, 
because the same man had been taking ore from us previous to that, 
and I supposed there would be no trouble about it." Nor did he 
make any efforts to ascertain its destination, and did not know where 
it had gone until some days afterwards, when, at the request of the 
captain, he visited the boat in the Morris canal basin, to examine 
into some alleged damage which it had reeeived from the steamer 
while loading the ore. Libellant's Testimony, pp. 27, 28. It is ofteii 
a difficult question to détermine what acts on the part of the ship- 
owner amount to a waiver of the lien for freight. It is not divested 
by a delivery to the consignée or his agents if conditions are annexed 
to the delivery, or if there be an understanding, express or implied, 
that the lien shall continue. Bags of Linseed, 1 Black, 108. 

In 151 Tons of Coal, 4 Blatchf. 468, Judge Nelson went still fur- 
ther and said that "the mère manaal delivery of the coal by the 
carrier to the consignée did not, of itself, operate necessarily to dis- 
charge the lien. The delivery must be made with the intent of part- 
ing with his interest in it, or under circumstances from which the 
law will infer such an intent." Applying thèse principles to the 
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facts, it is a close question whether the lien lias been waived or not. 
I confess to a serious doubt on the subject. But, remembering that 
a court of admiralty is the "ehancery of the seas," and that the 
libellants hâve a strong équitable claim upon the forfeited goods for 
f reight, in view of the fact that the transportation added considerably 
to their value hère, I incline to the opinion that the intent of the own- 
ers was to discharge the cargo, and not to deliver it, and that the lien 
for the costs of transportation has not been waived. I am strength- 
ened in this opinion by the additional facts that the bills of lading 
hâve never been surrendered, and no receipt given to the steam-ship 
for the ore, as is cnstomary in such cases, after delivery. 

2. The ore has been forfeited under sections 2839, 286é, of the Ee- 
vised Statutes. Does such forfeiture carry with it the lienor's interest 
in the oondemned merchandise ? Some discussion took place between 
the respective counsel, at the hearing, in regard to the effect which the 
récent législation of congress had upon this question. By the third 
section of the aet of March 2, 1867, (section 2981, Eev. St.,) the col- 
lector, or other ohief officer of the customs, is authorized, on being 
notified in writing, by the owner or consignée of any vessel, of a lien 
for freight on any merchandise imported in such vessel, to refuse the 
delivery of the same from any publia or bonded warehouse, or other 
place, in which the same shall be deposited, until proof to his satis- 
faction shall be produced that the freight has been paid or secured. 
The provisions of this section were modifled by a substitute passed 
June 10, 1880, (Supp. to Eev. St. vol. 1, p. 547,) in which the proper 
officer of the customs, on receîving the said notice of lien for freight, 
is required, before delivering the merchandise to the importer, owner, 
or consignée, to give seasonable notice to the parties claiming a lien, 
and containing the further provision that the possession of the goods 
by the officers of the customs shall not affect the discharge of such 
lien. Both the original section and the substitute eontain the clausç : 
"If merchandise so subject to a lien, regarding which notice has been 
filed, shall be forfeited to thè United States, and sold, the freight due 
thereon shall be paid from the proceeds of such sale in the same 
manner as other charges and expenses, authorized by law to be paid 
therefrom, are paid. " The district attorney insists that as no notice 
was given to the proper officer of the customs the case does not come 
within the provisions of the act, and no statutory authority can be 
invoked to pay the freight out of the proceeds of the sale. The counsel 
for the petitioners, on the other hand, contends that no notice was 
required, as none of the iron oçe went into a public or bonded warehouse. 
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and that the merchandise, without notice, falls within the intention and 
apirit of the law. Hé regards the act as the e?;pression of the légis- 
lative intent to préserve and give effect tothe ship'Owner'slien in ail 
cases of forfeiture to the government, açd çtuotes Potter's Dwarris 
on Statutes, etc^ p. 14é, in support of his position: "The intention 
of the législature may be found from the act itself, from other acts in 
pari materia, and sometimes from the cause, oi' uecessity of the stat- 
ute; and wherever the intent ean be discovered, it should be followed 
with reason and discrétion, though such construction seems contrary 
to the letter of the statute." But thèse are rules of interprétation; 
when the words of the law are obscure, and there is no obscurity in 
thç act under considération. I am not prepared to affirm that when 
ppugress explicitly gives to parties certain rights, upon their perform- 
ance of certain antécédent acts and conditions, they are entitled to 
çlaim the rights, without showipg.that they bave performed the acts 
and conditions. , 

■ , But this question tums, in my judgnaent, upon other considérations, 
towhich I shall now ad vert. There are a large numberof statutes in 
both the customs and internal-revenue acts whicbsubject property, 
used in violation of the law, to forfeiture. It is sufficient, for my 
présent purpose, to divide thèse statutes into two classes, — one clàss 
forfeiting thé offonding res absolûtely, without référence tô liens of 
innocent holders, or the claims of honafide purchasers without iibticçi; 
and the other only eondemning the interest of the guilty owner, and 
preserving the rights of honest lienors or purchasers. Moat of the 
sections for forfeiture, under the internal-revenue laws, belong to the 
former classs, and many of those under the ■customs laws to the lat- 
ter. Whether the statute falls within one çlass or the other dépends 
upon the phraseology used by congress in its enactment. Where 
it makes the forfeiture absolute, it is within the former class, and the 
forfeiture is incurred at the time of the, commission of the act which 
Works the oondemnation, and the title is vested in the United States 
from that date. No matter how long afterwards proqe^dingB are 
taken to enforce the forfeiture, the right of the government runs back, 
by relation, to the time of the commission of the wrongfulaots, and cuts 
ont ail intervening claimants, however innocent. But when a stat- 
ute. gives an alternative to the United States, either to.fprfeit the 
offeuding thing or its value by suit against the ofifeading person, it 
cornes within the latter class; beoause the government acguires no 
title to the property until its proper officers make an élection whether 
they willproceed against there* or. aga.inst the offenderfor itavalue» 
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and in the mean time, pending the élection, xll jona jlde ancum- 
brances are proteeted. The question as to the time when the trans- 
fer of right in the thing forfeited takes place, was first fuUy discussed 
and settled in the caseof 17. S. v. Grundy, 3 Cranch, 338. Under the 
act of December 31, 1792, for registering and recording ships or ves- 
sels, (section 4143, Eev. St.,) it was provided that taking a false oath 
as to ownership forfeited the vessel or the value thereof. The suit 
was brought to recoTer the vessel in the hands of a hona fide pur- 
chaser, without notice of the fraud in the registry, on the ground that 
title had vested in the United States at the instant of the commission 
of the offence for which the forfeiture was claimed. Chief Justice 
Marshall, in delivering the opinion of the court, stated the question 
to be whether, by virtue of the act, the absolute property in the ship 
or vessel vested in the United States, either in fact or in contempla- 
tion of law, on the taking of the false oath, or remained in the owners 
until the United States should perforra some act manifesting their 
élection to take the ship, and not the value. He held to the latter 
view, and in his luminous way said : 

"It seeras to be of the very nature of a rîght to elect one of two things: 
that actual ownership is not aequired in either until it be elected, and if the 
penalty of an offence be not the positive forfeiture of a particular thing, but 
one of two things, at the choice of the person claiming the forfeiture, it vvould 
seem to be altering materially the situation in which that person is placed to 
say that either is vested in him before he malies that choice. If both are 
vested in him it is not an élection which to take, but which to reject. It is not 
a forfeiture of one of two things, but a forfeiture of two things of wlùch one 
only can be retained." 

This construction of the class of statutes which forfeit the property 
with an alternative of its value, was acquiesced in by the attorney gên- 
erai of the United States in the discusion of the case of 1,960 Bags of 
Coffee, 8 Cranch, 398, and was afterwards deliberately reaffirmed in 
Galdwell v. U. S. 8 How. 366, where the suprême court reached the 
necessary conclusion of such a construction, by holding that any rights 
in the forfeited property, aequired in good faith by third persons, after 
the offence and before the date of the élection, were not divested by 
the decree of condemnation. It will not be suggested, after the case of 
The Siren, 7 Wall. 152, that the government stands in any différent 
relation to the money in the registry than do private suitora, except 
that it is exempt from the payment of costs. It will be seen, by réf- 
érence to the sections (2839, 2864) under which the ore was con- 
demned, that they are both in the alternative. The United States 
had an élection, in either case, whether to forfeit the merchandise, or 
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to recover its value by suit against the persons making the fake and 
fraudaient entry. They chose the former proceeding; but, in the 
mean time, the owners of the steamer, without knowledge of any 
offence, committed or premeditated, earned the freight which was 
agreed to be paid for its transportation, and ought not now to be 
refused its payment from the proceeds of the sale of the forfeited 
property. 

Let an order be entered directing the clerk to pay to the petitionera 
the Bum of $1,305.61 out of the proceeds in the registry. 



Sawteb V. Kellogg. 
{Gireuit Court, D. New Jersey. November 19, 1881.) 

1. TRADE-MaBKS— AcCOtTNTING. 

K., who was engagea largely in the business of packing blues, on his own 
account and for others in tlie trade, put up the blues covered by the infringing 
trade-mark for the flrm of B. & Co., who sold them, paying K. for the work 
and labor of packing them. K. was adjudged an infringer, an injunction 
issued against him, and the decree directed an accounting. On motion to 
Btrike from the decree the clauses directing an accounting, hdd, that the com- 
plainant was entitled to an accounting to enable him to ascertain what profits 
were made by K. by his work and labor, and what damages resulted there- 
from. 

2. COSTB. 

In trade-mark cases the ordinary rule is that a decree for an infringement 
and an injunction carries costs ; and this rule applies, though no demand was 
made before suit that the défendant should cease to use the infringing trade- 
mark. 

On Motion to Amend Decree. 

George Putnam Smith, for the motion. 

Rowland Cox, contra. 

Nixon, D. J, This is a motion to strike from the decree entered 
in the above case the clauses which direct an accounting and the 
payment of costs. 

1. As to the accounting. The counsel for the défendant resta his 
application to strike out on two grounds : First, because the proof s 
show that the défendant is not the person liable to account to the 
complainant. The évidence is that the défendant was largely en- 
gaged in packing blues on his own account and for others in the trade ; 
that ail the blues covered by the infringing trade-mark were put 
up by him for the firm of James S. Barron & Co., dealers in wooden 
ware, rope, and cordage in New York, who placed the same upon the 
market ; that he made no sales to any one of the articles thus packed, 
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bnt received pay from his employers solely for the work and labor of 
pâcking. ! The bill of complaint prays for an injunction, and for prof- 
its and damages. Having been adjudged an infringer of the trade- 
mark of the complainant, an injunction haa been issued against him. 
Under 'thê above state of facts, should he be compelled to account 
for profits and damages ? We bave no dpubt about the propriety of 
the référence or of the liability of the défendant, if it can be shown 
on the accounting that profits were made by his work and labor, or 
that damages resulted :to the- complainant therefrom. If he did not 
sell, the profits on the sales are not chargeable to him; but if any 
profits came to him for preparing the article for those who did sell, 
they belong to the complainant, and the object of the accounting is 
to ascertain that fact. And if the défendant has damaged the com- 
plainant by the unlawful use of his trade-mark, the nature and ex 
tent qf the damage is a proper subject of inquiry. Second, becauso 
the complainant haa forfeited his right to an account by lâches in 
bringing his suit. In England the rule is stringent in trade-mark 
cases that lack of diligence in suing deprives the complainant in 
eç[uity of the right either to an injunction or an account. Our courts 
are more libéral in this respect. A long lapse of time will not deprive 
the owner of a trade-mark of an injunction against an infringer, but 
a reasonable diligence is required of a complainant in asserting his 
rights, if ,he would hold a -wrong-doer to an account for profits and 
damages. This rule, however, applies only to those cases where 
there has been an acquiescence after a knowledge of the infringement 
is brought home to the complainant. Such is not the présent case. 
Although the défendant began the packing of bluing in the packages 
complained of early in the year 18Y8, there is no évidence that the 
complainant knew it until a short time before the suit was brought. 

2. As to the matter of costa. We find nothing in this case to take 
it out of the ordinary rule that a decree for an infringement and an 
injunction carries costs. The only reason suggested by the counsel 
for the défendant was that no demand was made before suit that the 
défendant should cease to use the label. We hâve never understood 
that in such cases a demand was necessary, nor that an infringer, 
who stoutly contesta the suit to the end, should be relieved from the 
paymentof the costs which hâve been incurred in conséquence of his 
wrong-doing and his litigation. 

The motion to strike out is overruled, but, under the circumstances, 
without costs, on the motion, to the complainants. 
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Mille B & Worlet v. Fobeb & Co. 
{Circuit Court, D. Kentucky. 1881.) 

1. Lettebs Patent — Pkiob Discovery and Use. 

Prior discovery and successful use of the patented process ia a complète 
defence to a suit for iufringeinent brought by the patentée. 

2. Bame— Tobacco Plugs. . 

The invention of a process for finisbing and marking tohacco plugs. claimed 
by Miller & Worley in reiasued letters patent No. 8,060, dattd January 29, 1878, 
■was anticipated by Ed. P. Smith. 

Qeo. Harding, Stem é Peck, and Beattie é Winchester, for plaintiffs. 

S. S. Boyd, for défendants. 

Baxter, G. J. Complainants sue for an alleged infringement of 
reissued letters patent No. 8,060, issued to them on the twenty-ninth 
of January, 1878. 

The invention claimed consists of a process for flnishing and marking to- 
bacco plugs with an ineffaceable identifying impression by oiie and the same 
pressure, by means of compress plates, with draws in relief, whereby the 
tobacco takes a permanent set, with the impression in it, and in a flnished 
state; the tobacco having been previously prepared by a forming pressure in 
the molds. The patent contains two claims: First, the described process of 
marking plug tobacco, which consists in impressing letters or other marks 
dlrectly into the side of the plug durlng the process of manufacture, and by 
the pressure employed in making the plug, substantially as described ; second, 
a tobacco plug marked with an impression, substantially as described. 

The défendants, among other defences, allège that Miller & Wor- 
ley, the parties named in the original patent as the first and original 
disooverers of the patented process, are not the original discoverers 
thereof, and aver that said process was understood and applied by 
the several parties named in the answer before its discovery and use 
by Miller & Worley. The case, as it was then presented, was heard 
by me more than a year ago, when a decree was entered sustaining 
the first claim of the patent, adjudging défendants guilty of infringe- 
ment, granting an injunction, and ordering an account of profits, 
etc. But before the account was taken I granted a rehearing to 
enable défendants to put in additional and newly-discovered évidence 
to sustain this defence of prior discovery and use of the process 
secured by complainants' patent. Further évidence was accordingly 
adduced by both parties bearing on this issue, the most important of 
which is found in the dépositions of Ed. F. Smith and Robert E. Lee. 

The object of thèse dépositions is to show that the patented pro- 
cess had been discovered, matured, and successfully used by Smith 
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before it was discovered by tlie patentées. If the dépositions of Smith 
and Lee, his foreman, are true, the defence of prier diseovery and 
use is well sustained. But are thèse dépositions reliable ? The wit- 
nesses hâve been severely attacked and successfully impeached, in 
80 far as évidence assailing the gênerai character of a witness can 
discrédit their testimony. But this successful assault upon the gên- 
erai character of thèse two witnesses does not necessarily exclude 
their testimony from considération. The law recognizes the possi- 
bility of a witness of gênerai bad character telling the truth, and 
therefore permits such -witnesses to testify, — their évidence to be 
received for whatever, under the circumstances of the particular case, 
the tribunal charged with the duty of passing on and deciding the 
faets may deem it worth. It therefore becomes our duty to eon- 
sider and décide how much weight ought to be given to the testimony 
of thèse witnesses, as against thè prima facie case made by the pat- 
ent itself. The patent is évidence of its own validity, and hence the 
burden of proof to invalidate it rests upon the défendants. Every 
reasonable doubt ought to be resolved against them, and if, proceed- 
ing on this hypothesis, it shall be found that Smith's alleged diseov- 
ery, etc., was incomplète, and resting on spéculation and experiment 
only, or that the évidence on this point is evenly balanced, it cannot 
avail to defeat complainants' patent. Let us now examine the testi- 
mony and see how the fact in this regard is. 

As preliminary to the main question, it is perhaps proper to remark 
that the défendants on the former hearing contended that complain- 
ants' patent had been anticipated by English and American patents, 
issued to other parties. But this defence was rejected as untenable. 
I still adhère to the opinion then expressed. Although said several 
anticipating inventions had been auccessfully used in marking soap, 
tobacco, and other substances, with thenames of tue manufacturera, 
or with such other trade-mark or identifying mark as the manuf ac- 
turers chose to impress on the product of their labors, neither of such 
inventors hadconceived or cléarly developedthe précise proeess which 
constitutes complainants' diseovery. But thèse prior discoveries re- 
fiected more or less light upon this gênerai subject, if they did not 
distinctly suggest the identieal idea which contitutes complainants' 
invention. The surprise is, therefore, not that Smith should hâve 
blundered upon the same thought, but that the thing patented had not 
occurred to some one at an earlier date. 

Smith says that he did conceive the idea, and prooeeds to détail 
the différent steps taken to develop it. He was a manufacturer in a 
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small way, at a remote place in Arkansas, of plag tobaeoo. Both his 
means and facilities for carrying on his business were exceedingly 
limited. He used wooden moulds, and finding that the faces of his 
moulds were such as to leave the tobaeco with a rough finish, he made 
an effort to remedy the matter by plating the moulds with métal plates 
fastened on by screws; and discovering that, when the moulds thus 
plated were used, the screw-heàds made an impression upon the 
finished tobaeco, he conceived the idea of marking the tobaeco with 
his name, and began at once a course of expérimenta to mature and 
develop the thought and apply it to practical use. But he found dif- 
ficulty in giving a satisfactory finish to the tobaeco and making the 
impression permanent. At this point Lee, his foreman, came to his 
assistance, and advised him to buy a finisher. Thereupon Smith 
ordered a finisher from a firm in Louisville, whose name is given, and 
after further consultation with Lee and one G. W. Davidson, a jew- 
eler, he employed the latter to make him two zinc plates, with the 
letters of his name raised thereon, whieh he oceasionally used in 
marking two tobaeco plugs out of the 180 plugs in eaeh finishing pro- 
cess, at intervais, from August, 1875, to April, 1876, at which last- 
named period his factory was seized by the government and his bus- 
iness suspended. 

Now if, as bas been stated, Smith's évidence is true, the process 
so discovered and applied by him is a elear anticipation of complain- 
ants' disoovery. The explanation, and the manner in which it bas 
been told, are well calculated to impress one with confidence in its 
truth. Besides, he is confirmed in every material partieular by Lee. 

But complainants hâve exainined quite a number of witnesses, 
who, in addition to testimony impeaching the gênerai character of 
both Smith and Lee, testify that they bought and sold tobaeco man- 
ufaetured by Smith during the period mentioned, and that they had 
no recolleetion of having seen any plug of tobaeco marked with 
Smith's name. This évidence is, notwith standing its négative char- 
acter, entitled to a good deal of weight. 

But défendants rejoin, first, by argument and then by évidence. 
Their argument is that Smith, being a manufacturer in but a very 
small way, using his plates for marking only at intervais, and then 
only marking, say, one or two plugs out of 180 in eaeh finishing pro- 
cess, it is not unreasonable to suppose that Smith may hâve marked 
tobaeco in the manner and by the process described by him, and 
that none of the witnesses examined by complainants should hâve 
notieed any of the marked plugs. And, by way of further rejoinder, 
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the défendants hâve adduced other and corroborating évidence that 
bas not been questioned. Davidson, who made the marking plates 
for Smith, and who is shown to be a reputable man, bas been exam- 
ined by défendants, and on his examination testified that he had, 
at or about the time alleged, at Smith 's instance and request, made 
such plates for Smith as herein previously described ; and his testi- 
mony is confirmed by the production of one of said plates, which 
bears every indication of genuineness, and is identified by Smith, 
Lee, and Davidson as one of the plates made by the latter and used 
by Smith in his business. There is, in fact, no ground on which to 
doubt the truth of this part of the évidence. If, then, said plate was 
made at the time and for the purpose mentioned, it foUows, as the 
night foUows the day, beyond ail reasonable doubt, that it was so 
used. 

But this is not ail. The conclusions reached and announced in 
the preoeding paragraph are confirmed by the positive testimony of 
other witnesses. Thomas Y. Huddleston, who was at the time of 
his examination, and for nearly eight years prior thereto, sherifif of 
his county, and who, so far as this record discloses, notwithstanding 
the attempt to impeach his credibility, is a reputable citizen, testi^ 
fies that he had purchased plug tobacco from Smith about that time 
with Smith's name impressed upon it ; and he is confirmed by M. 
W. Wright, one of complainants' witnesses, who, on cross-examina- 
tion, says that Smith showed him two plugs of tobacco so marked, 
which Smith at the time represented to be his work. This évidence, 
supplementing, as it does, the testimony of Smith, Lee, and David- 
son, makes a clear case of anticipation. 

Yet complainants contend that Smith never perfected and reduced 
his alleged discovery to any practical use; that it was merely expéri- 
mental and incomplète ; and, in support of this theory, they further 
insist that Smith could not, and did not, impart as fine a finish to 
his tobacco as was given to the tobacco finished under complainants' 
process; and that for this and other insuperable diffieulties in his 
way he abandoned the invention in an incompleted condition. 

I cannot, howevea*, concur in this view of the facts. Smith discov- 
ered the "process." This he seemed thoroughly to understand, and 
having applied it successfully to one or two plugs, it required no 
inventive genius to apply it to others. It is not important that he 
did not do this. He did not hâve the neceasary facilities, nor the 
means with which to obtain them. Besides, the seizure of his factory 
by the government, some eight months after his first experiment was 
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înade, constrained him to abandon the prosecution of the idea. But 
he did not so abandon it until he had fnlly developed the process, and 
until it was understood by himself, Lee, and Davidson; and this, -we 
think, is enough, under the autliority of Cqffin v. Ogden, 18 Wall. 120, 
to supersede and overthrow complainants' patent. 
A decree wUl be entered dismissing complainants' bill with costs. 



CeOSS V. LiVBEMORB. 

(Circuit Court, D. Bhode Island. 1881.) 

1. liKTTBBS Patent — Sttlographic oh Fountaik Pens— Pueliminart Ïntokc- 

TIONÉt i 

A preliminary injunction will be refused where grave doubt exista, on the 
évidence, whether thère bas been any infringement, and there is some doubt 
as to tbe valldity of the patent, Hence, a motion for a preliminary injunction, 
made by Alonzo T, Gross, as the patentée of lettcrs patent Nos. 199,621 and 
227,416, and reissued letters patent No. 9,716, for improvcments in stylographie 
orfountain pens, against Charles W. Livermore, is denied. 

In Equity. Motion for preliminary injunction. 

SamZ. J. EMer, for complainant. 

Oscar Laphatn and Benj. F. Tkurston, for défendant. 

CoLT, D. J. This is a motion for a preliminary injunction. It is 
daimed by the coinplairiant that the défendant bas been guilty of an 
infringement of certain patents issued to him for improvements in 
.stylographie or fountain pens. The inventions of the complainant, 
as set out in bis several letters patent, are for certain improved com- 
hinations of several parts or éléments, whereby a more perfect pen is 
securéd. 

In entering upon the considération of a proceeding of this eharac- 
ter, we are to bear in mind — First, that whenever, upon the facts 
presented, a fair and reasonable doubt exists as to whether the de- 
fendant bas actually been guilty of an infringement, or when it does 
not satisfactorily appear that the complainant is the first and sole 
inventor of the improvements claimed, a preliminary injunction will 
be refused. High, Inj. § 606; Dodge v. Card, 2 Fisb. 116; Parker 
V. Sears, 1 Fish. 93; Thomas v. Weeks, 2 Paine, 92. Second, that 
if an alleged infringer uses less tban ail of the éléments of a combi- 
nation, and substitutes something for the part which he omits, there 
is no infringement, unless the substituts is a mère mechanical equiv- 
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aient. Densmore v. Schofield, 4 Fish. 148; Prouty v. Ruggles, 16 Pet. 
341 ; Eames v. Godfrey, 1 Wall. 78. 

The complainant maintains, in the first place, that the defendant's 
pen is an infringement of claims 1, 2, and 4 of reissued letters patent 
No. 9,716, which are as follows: 

"(1) In a fouiitain pen, the combination of a tubular point, a spindle 
adapted thereto, and connected to an independently-moving spindle carrier, 
said spindle carrier being adjustable in relation to a iixed part of the pen, 
whereby the movement of the apindle may be changea, and the wear thereof 
compensated, as set forth. (2) The combination of the spindle carrier, C, 
loosely-attached spindle, B, and ink-delivery tube. A, substantially as de- 
scribed. (4) The combination of the spindle carrier, C, spindle, B, and adjust- 
Ing screw, E, substantially as described." 

It is not contended that Cross was the inventer of the principal 
éléments of the fountain pen, such as the air tube, gravitating valve, 
spindle or needle, etc. ; but the improvements worked out by Cross in 
this patent are, in brief , putting a screw in the upper end of the valve 
or carrier to regulate the rise of the valve f rom its seat ; putting a 
screw in the lower end of the valve or carrier to regulate the length 
of tbe needle ; and attaching the needle to the valve by a swivel joint, 
to give a freer play to the ueedle. A glance at the defendant's pen 
shows that it is différent in form and construction. The valve which 
régulâtes the supply of ink in the complainant's pen being raised by 
pressing the point of the spindle or writing pen upon the paper, thus 
letting in the ink, and which falls by the action of gravity upon its 
seat, when no such pressure is exerted, thus cutting off the flow, and 
which was deemed indispensable in ail the earlier fountain pens, 
is done away with in the pen of the défendant. A spiral spring, to 
which the needle is attached, is substituted, and this spring inserted 
in a small tube, which is securely held by a supporting post. No 
screw is attached to the lower end of the spring to regulate the length 
of the needle, and it is questionable, to say the least, whether the 
screw at the upper end of thé spring, which serves to plug up at that 
end the small tube which holds the spring, performs the same func- 
tion as in the complainant's patent. 

A combination which includes as one of its principal éléments a 
valve or spindle carrier of the kind described in the above claims in 
the complainant's invention, can hardly be said to be the same as a 
combination which dispenses with this, and substitutes another élé- 
ment of entirely différent character, not to mention other less impor- 
tant changes in the construction of defendant's pen. Grave doubt, 
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therefore, exista whelber the défendant bas been guilty of an infringe- 
ment of this patent. 

The complainant further contends that the defendant's peu is an 
infringement of the first claim in another patent granted to him, 
No. 199,621, dated January 29, 1878, which is in the foUowing lan- 
guage : 

"I claim as my invention (1) the vibrating pin, D, and spring, F, combined 
with an air tube, B, caae, A, and tube, H, substantially as described." 

Just bef ore this the spécification states : 

"The attachment of the pin, D, to the lower end of the air tube, B, se as 
to be operated by meana of a spring, substantially as shown and deacribed, 
being the gist of my improvement." 

The improvements hère made are the substitution of the spring 
for the valve, and the attachment of the pin to the air tube in the 
manner described in the patent. 

It cannot be denied that the defendant's pen much more nearly 
approaches this construction than that of the complainant's first pat- 
ent, and the question of infringement is therefore a doser one. The 
defendant's pen bas a vibrating pin or needle, which is operated by 
means of a spiral spring ; but the pin, instead of being attaohed to 
the air tube in the manner set out in complainant's patent, is en- 
tirely separated from it, — a supporting post, below the air tube, 
'holding firmly a small tube containing the spring, and the upper end 
of the pin or needle. Can a combination which dispenses with the 
attachment of the pin to the air tube, and bhe device by which such 
attachment is made, and which substituteg for this a supporting post, 
whereby the pin and spring are eut ofiE entirely from the air tube and 
the upper section of the pen, be considered an infringement of the 
complainant's claim? 

The défendant, Livermore, derived this supporting post by assign- 
ment to him of the patent of G. F. Hawkes, for improvement in foun- 
tain pens, No. 236,222, dated January é, 1881. It is claimed that 
this construction is superior to the complainant's, because, by being 
able to entirely disconnect the upper from the lower section of the 
pen, and by this means to confine the délicate machinery of the 
spring and pen within the lower section, there is much less liability 
to injury from exposure when filling, and that it is also more easily 
cleaned. 

v.9,no.30— 39 
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• H ihe attâchmënt of the peu to the air tube is a substantive part 
of the complainant's invention, and if for this part the défendant 
substitutes Bomething else, which is not a mère mechanical équiva- 
lent, viz.y the supporting post, there bas been no infringement. To 
say tbat this attachment is not a fflatërial part ôf the patented eom- 
bination, considering its importance in the arrangement, and the lan- 
guage of the spécification, would, we think, be going too far. At 
least, the point is sufficiently doubtful to dispose of this motion, 
whatever may be the final .conclusion after a full hearing. 

Again, it is chargea that the défendant bas infringed another pat- 
ent granted to the complainant, dated May 11, 1880, and numbered 
227,416, wlierein the claim is, — 

" In a stylograpMc fountain pen, a spindle having a tip of indiutn, or like 
hafd substance, in coœbination with a tubular point of compâratively soft 
métal, thë spindle being arrangea in the point to projeet slightly and bear 
upon the paper, substantially as set forth." 

The défendant, in answer to this charge, introduces affidavits seek- 
iilg to show prior use or knowledge by others bei'ore the invention. 
The complainant. Cross, states in bis affidavit "that be is unable to 
give the exact date of bis invention, but it was probably in the spring 
or Bummer of 1878." On the other band, the défendant produces 
the affidavits of James M. Clark, a manufacturer of fountain pens, 
and of Charles H. Court, an employé, who sv?ear to a similar use of. 
indium upon other fountain pens prior to the middle of 1877. 

James M. Clark says : 

" The pens in which the indium-tîpped needle was used ail had a tubular 
point, from which the needle projected, composed of métal much softer than 
the indium, and the needle had an endwise movement, and was arranged in 
the point to projeet slightly from or beyond the end of the tubular point and 
bear upon the paper." 

In the affidavit of Charles H. Court we bave also a similar descrip- 
tion of the use of indium, both statements detailing the same use in 
substance as that specified in complainant's patent. 

Judging from the évidence before the court, we cannot but say that 
some doubt is thrown upon the validity of this patent. A fuller 
investigation may, of cburse, dispel this. While it is unquestionably 
true that, thèse things being proved,— namely, a patent, long posses- 
sion, and infringement,- — the party is èntitled,^rma/rtcie, to an injunc- 
tion; yet even where this is shown the question will be, in cases of 
opposing évidence, wbether this rigbt bas been displaced by the 
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respondent. Gurtis, Law of Patents, § 414. Long possession, how- 
ever, can hardly be set up hère, nor are former reooveries claimed. 
Upon the ■vrhole, we are of the opinion that the complainant has 
net made out a case, under the évidence submitted, that would war- 
rant the granting of a preliminary injanotiou, and the motion is 
therefore denied. 



ÏLLINOWOETH V. SPAOTDINa. 

DoYiiB ». Thb Same. 

(Otrouit Court, D. New Jersey. December 24, 1881.) 

1. Lbtteeb Patbnti— Suit for Infringembnt — Dbfence. 

Whether a knowledge, by persons residing in this country, of a foreîgn use 
of a patent is a defence to a suit for infringement, quart. 

In Equity. 

«7. C. Clayton, for complainant. 

A. Q. Keasbey and Francis Forbes, for défendants. 

Nixon, D. J. Two motions are made in the above-stated cases, 
•which, however, involve the same question. The défendants move 
that they be allowed to amend their answer, in the case of Illingworth 
V. SpavMing, by inserting the foUowing allégation : 

" That the said letters patent "So. 166,700 [on which the suit of the com- 
plainant is founded] are void, for that the same thing, or every material part 
thereof , claimed therein as new, was, prier to the date of the said alleged in- 
vention by the said John Illingworth, known to the followlng-named persons in 
this country, viz.: John Hogan, who résides in the city of Brooklyn, state of 
New York, by whom it had been used in the city of Sheffleld, England, and 
who knew of its use by J. & Riley Carr & Co. at said city of SheiHeld, Eng- 
land. * * *" 

Other names are inserted, averring the same knowledge in sub- 
stantially the same language. 

The complainant moves, in the case of Doyle against the same 
défendants, to strike out similar allégations in the answer filed 
therein. 

It was intimated upon the argument that the object of makingand 
arguing thèse motions, at this stage of the proceedings, was tO obtain 
the ruling of the court upon the question whether such averments, if 
proved, would be regarded as a defence in a suit for infringement. 

The précise question to be determined is the meaning of the 
expression "known or used in this cOutitry^," as it occurs in section 
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4886 of the Eeviaed Statutes. The words "known or used" hâve 
been employed in allthe patent laws from the first act, passed April 
10, 1790, down to their latest gênerai revision, July 8, 1870 ; but the 
other words of the phrase, "in this country," were not added until the 
last-named act was passed. Why were they inserted, and what 
restrictions were they intended to impose ? 

The aim of the section is to de&ne what inventions or discoveriea 
are patentable, and congress has used therein the following language : 

"Any person who has invented or discovered any new and useful art, ma- 
chine, manufacture, or composition of matter, or any new or useful improve- 
ment thereof, not knoijon or used by others in this country, and not patented 
or described in any printed publication na this or any foreign country, before 
his invention or discovery thereof, and not in public use or on public sale for 
more than two years prior to his application, uhless the same is proved to 
hâve been abandoned, may, upon the payment of the fées required by law, 
and other due proceedings had, obtain a patent therefor." 

It is an elementary principle in the construction of a statute that 
the meaning of one part is to be discovered or deduced from a view 
of the whole. Henee, if one part be doubtful or obscure, the proper 
way to ascertain the intent is to consider the other parts of the act, — 
the words and meaning of one frequently leading to the sensé of 
another. Dwarris, St. 188. 

Are there any other provisions in the law which throw any light 
upon the meaning of the above-quoted section? Under the fourth 
subdivision of section 4920 the défendant, in an action for infringe- 
ment, is authorized to prove on the trial that the complainant wais 
not the original and first inventor of discoverer of any màterial or 
substantial part of the thing patented; but this must be done, sub- 
ject to the limitations imposed by section 4923, which provides that 
whenever it appears that a patentée, at the time of making his appli- 
cation for the patent, believed himself to be the original and first 
inventor or discoverer of the thing patented, the same shall not be 
held to be void on account of the invention or discovery, or any part 
thereof, having been known or used in a foreign country before his 
invention or discovery thereof, if it had not been patented, or described 
in a printed publication. 

This provision also appeared in the fifteenth section of the act of 
July 4, 1836, and since that date the courts bave uniformly held that 
no prior use in a foreign country of an invention invalidated a pat- 
ent granted hère, unless the invention had been patented, or described 
in some printed publication. O'Reilly v. Morse, 1.5 How. 62; Hays 
V. Sulsor, 1 Fish. 532; Judson v. Cope, Id. 623; Curt. Pat. § 99. 
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In the amendment proposed a foreign use of the patent is set up, 
which, in itself, is an immaterial fact. But the offer goes further, 
and includes proof of a knowledge of such use by persons residing in 
this country. This suggests a defence différent from that of a for- 
eign patent, or of a description in a printed publication, and one, I 
believe, that bas never been adjudieated. The nearest approach to 
it is the case of Judson v. Gope, supra. A careful examination of 
the questions raised on the trial leads to the conclusion that the 
learned judge who presided was inclined to regard as tenable «the 
defence hère proposed. A witness named Prench was on the stand, 
and the défendants' counsel asked: "Hâve you any knowledge of 
Buch valve being known and used prier to 1850 by James Watt, at 
his manufactory in Birmingham called Soho?" The question was 
objected to for want of sufficient notice under the statute, inasmuch 
as the notice had not stated "who had knowledge" of the use of the 
valve by James Watt, but stated simply thait it had been used by him 
at the place named in the interrogatory. The judge said that the 
question was new, and although he had serious doubts whether any 
proof was compétent to render void an American patent, except that 
it had been patented abroad, or had been described in a printed 
publication; yet, in speaking of the defective notice, he said: 

"If the averment had been that the witness French, residing at a certain 
place described, had knowledge of the fact that James Watt had known and 
used this invention in England, perhaps the proof would be compétent. If 
the notice had averred that this witness had knowledge of the use of this in- 
vention at Birmingham at the time stated, the question perhaps might be 
admissible." 

But we are not willing to attempt to détermine a question so im- 
portant upon a motion to amend a pleading. Without expressing any 
opinion, we bave concluded to allow the amendment proposed in the 
case of Illingworth v. Spaulding, and to deny the application to strike 
out in the case of Doyle v. Spaulding. This leaves the matter within 
the record to be decided upon the final hearing, and gives to either 
party the benefit of an appeal, if the décision hère should be unsat- 
isfactory. 



614 FEDEHAL BEPOBTBK. 



The James Jackson.* 
(District Court, S. D. Ohio, W. D. November 25, 1881.) 

1. TowrPTG — CoMMON Cabeier. 

Semble, that a steamboat engaged in towing a barge is not a common carrier. 

2. TowiKO-BoAT — BouND TO Reasoiîablb Bkili/ and Caeb. 

Although not held to tlie responsibility of a common carrier, the towing- 
bdat is bound to the exercise of reasoiiable skill and care in everytliing- per- 
taining to its employment. 

3. Bamb—Same— Spécial Çontract — NEaLioENCB. 

Semble, that a boat engaged in towing a barge cannot relieve itselt by con- 
traot of the conséquences of its own négligence. 

4. Spécial Conte act — Btjeden of Proof. 

The burden of proving a contract tliat the barge was to be towed at the risk 
of its owner, is upon the towing-boat asserting such contract. In this case, held, 
that there was no contract to relieve the towing-boat of the conséquences of 
its négligence. 

3. Towing— Baeqb of On. in Bulk— Négligence — Case Stated. 

A steam-boat agreed to tow a barge, loaded with oil in bulk. The barge was 
new, apd properly adapted to the purpose for which it was used. The barge 
sprung a leak and a considérable quantity of oil ran eut upon the water orice. 
This was probably caused by négligence of the towing-boat in handling the 
barge ; but, whether that was the fact or not, those in charge of the towing-boat 
knew of the leak, and without examination as to whetlier the surface of the 
water was covered by oil, a shovel of flre ashes was thrown out upon the water, 
which ignited the oil and blew up the boat. Held, to hâve been négligence, 
and that the towing-boat was liable for the damage. 

In Admiralty. 

Lincoln, Stephens de Slattery, for libellant. 
' Moulton, Johnson é Levy and W. H. Jones, for respondent. 
Swing, D. J. The libellant claims — 

That on the twenty-first day of December, A. D. 1878, he was the owner of 
the barge Eice No. 1 and her cargo, consisting of 2,327 barrels of oil ; that the 
barge was built expressly for towing oil in bulk; that it was new, and in 
every respect suited for such business; that the steam-boat James Jackson, 
through her owners, on the twenty-flrst day of December, 1878, agreed to tow 
said barge and her cargo from Pittsburgh, in the state of Pennsylvania, to 
Marietta, in the state of Ohio, and there safely deliver said barge and her 
cargo to the libellant for the sum of $45 ; that said barge and cargo were 
delivered to said steam-boat and taken charge of by her Saturday afternoon, 
December 21, 1878, at Pittsburgh, in pursuance of said contract; that said 
barge was, at the time, well and properly loaded, and was right and sound in 
every respect, and in good order and condition ; that said boat did not deliver 
said barge and cargo as she agreed to, and did not proceed steadily upon her 
voyage, but laid up on Sunday night at New Cumberland, West Virginia, and 

♦Reported by J. C. Harper, Esq., of the Cincinnati bar. 
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afterwards so earelessly towed said barge and navigated their boat that they 
caused said tow and barge to be grounded in the Ohio river, at Brown's 
island, about five miles above Steubenville, Ohio, and also çarelessly and neg- 
ligently grounded said barge at the public landing at Steubenville; that said 
boat had a large tow, and carried an insuflicient crew for its proper and skil- 
ful management, and delayed in leaving the port of Pittsburgh, and did not 
leave with their tow as they àgreed to, and did not reach Steubenville, Ohio, 
with their said barge and cargo until Wednesday, December 25, 1878, about 
noon, and laid np there and put said barge and cargo just below and behind 
the steam-boat Oella, and the steam-boat James Jackson was also lying close 
to said barge and her cargo; that the said steam-boat, her offlcers and crew, 
so çarelessly and negligently managed said barge and her cargo that, by their 
carelessness, said oil caught flre and exploded and burned up,'whereby the 
bai^ë and her cargb became a total loss; that said oil was worth $3,465.40, 
and said barge and outfit worth $1,250, making a total of $4,715.40. 

To this libel the owner of this steam-boat, Andrew Lyons, answers, 
setting up three defences : 

(1) That the seizure of the steam-boat was made sonth of a line of low- 
water mark on the West Virginia side, and therefore this court is without 
jurisdiction ; (2) that by a spécial agreement betweeu the parties the libellant 
was to assume ail risks in the transportation of the oil ; (3) dénies that the 
barge was properly loaded, or that it was in a proper condition, and dénies ail 
négligence alleged. 

In argument it wasclaimed that the steam-hoat, in the perform- 
ance of the service of the contract, was not a common carrier, and 
was not, therefore, subject to the rules of law governing common car- 
riers in this : that she was not held to the highest possible degree of 
care and skill, and that she might contract to carry at the risk of the 
shipper. That the steam-boat engaged in towing a barge is not a 
common carrier would seem to be settled by the authorities. Steamer 
Webb, lé Wall. é06; The Margaret, 94 U. S. 494; Desty, Shipping 
& Admiralty, 333.* Although not a common carrier, the steam-boat 
which engages to tow a barge is bound to the exercise of reasonable 
skill and care in everything relating to the work of towing the barge 
until the work is complète. Such being the relations and obligations 
of the steamboat in relation to the contract in this case, it is claimed 
by the respondents that it was perfeetly lawful for them to provide 
that the towing of the barge should be at the risk of the owners 
thereof. 

, *See the récent case of Mann v, WAiU Biver, etc., Go., 8 N. W. Rep. 550, in which 
the suprême court of Michigan decided that log-driving and booming companleg 
are not common carriers ; and the excellent note of Mr. Ewell thereto, as to whaf 
constitutes a common carrier, in 20 Am. Law lleg. (N. S.) 734, 737. — [Rep. 
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That there is a marked différence between the obligations, duties, 
and responsibilities of a common carrier and a private carrier needs 
no citation of authority to establish ; nor is it neceesary in the prés- 
ent case to enter into any discussion in regard to wherein the différ- 
ence consists. But just how far each may, by spécial contraot, pro- 
tect itself against the obligations, duties, and responsibilities is not 
quite 80 clear. 

In Railroad Co. y. Lockwood, 17 Wall. 357, Justice Bradley, after a 
close and exhaustive examination of the authorities, and an able dis- 
cussion of the principles governing common carriers, announces, as 
the décision of the suprême court of the United States, that they can- 
not exempt themselves by contract from responsibility for the négli- 
gence of themselves or their servants. In the Steamer Syracuse, 12 
Wall. 167, it was a contract of towage, as the présent, and it was 
claimed, as in the présent case, that by spécial agreement between 
the canal-boat and the steam-boat, the former was being towed at 
her own risk. Justice Davis, in delivering the opinion of the court, 
says : 

"It is unnecessary to consider the évidence relating to the alleged contract 
of towage, because if it be true, as the appellant says, that by spécial agree- 
ment the canal-boat was being toweil at her own risk, nevertheless, the 
steamer is liable if, through the négligence of those in charge of her, the 
canal-boat has sutïered loss. Although the policy of the law has not imposed 
upon the towing-boat the obligation resting upon a common carrier, it does 
lequire upon the part of the persons engaged in her management the exercise 
of reasonable care, caution, and maritime skill ; and if thèse are neglected, and 
disaster occurs, the towing-boat must be visited with the conséquences." 

It is eontended by the learned counsel for the respondent that the 
doctrine of the latter case is modified by the décision in the former. 
W^hether this be so or not, the view which I take of the évidence in 
regard to the contract alleged renders it unnecessary to détermine. 
The contract is afïirmed by the respondent and denied by the libel- 
lant, and the burdeu of showing the existence of the contract and its 
terms rests upon the respondent. The respondent says that the words 
nsed were that he "would take no responsibility," and the captain 
sustains the statement of the respondent; but he is very clear that the 
respondent did not understand that this contract relieved him of 
responsibility for carelessness and négligence, for, to the question, 
"Your idea is that you were not responsible for the carelessness of 
your men?" he says, "I want tosaythat I am subject to whatever law 
governs thèse things. I did not make a contract to cover any care- 
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lessness or négligence. Accidents will happen among the most c areful. 
I hâve had my works blown up five times and I was there myself." 
This brings us to the considération of the question whether the 
loss of this oil and barge was the resuit of négligence or carelessness 
on the part of those connected with the boat. In the first place, the 
proof clearly shows that the barge was a new and substantial one, 
properly fitted and prepared for the holding and transporting of a 
cargo of oil in bulk, and there is no testimony that shows that the 
accident occurred either directly or remotely from any fault whieh 
existed in the barge at the time the boat received her in tow. As 
to how the accident occurred l'think there eau be little doubt. It is 
shown by the évidence that a leak was discovered in the ba,rge; that 
quite a stream of oil was pouring ont upon the water or ice, and by the 
testimony of two men (Tucker and Parrish) that Tucker thoughtlessly 
threw ont a shovel of fire ashes, which caught the oil upon the water, 
and the oil on the water took fire and ran to the barge, which blew 
up ; and it would seem, from the testimony of Snider, that this was 
talked of among a portion of the crew as the cause of the loss àfter it 
had occurred. The character of thèse witnesses is not directly im- 
peached. I know that there is a large amount of évidence from 
experts and scientific men to show the improbability of a shovel of fire 
ashes thrownupon the oil producing such a resuit, and yet theyshow 
that if flame were placed in contact with the oil upon water it might 
ignite. Who knows what flame may hâve been connected with thèse 
ashes and coals ? No one. And the man who threw them upon the 
on shows positively that the oil did take fire from them, and that 
this produced the loss. Was the act which produced this such want 
of care as to make the steam-boat liable ? It is not clear what pro- 
duced the leakage of the oil, — ^whether from a want of proper care the 
barge gronnded, in the ordinary sensé of the term, or whether it had 
grounded upon a cake of ice ; from the weight of évidence it would seem 
that from one of thèse causes the leak was produced, and that ordi- 
nary care and watchfulness might hâve prevented it. But if this were 
not so, the leak, in fact, existed; the oil had run out in considérable 
quantities, and would hâve found its way to the boat. Those in 
charge of the boat knew of the leak, and, under such circumstances, 
without any examination to see if the surface of the water was not 
covered with the oil from the barge to the boat, a shovel of fire ashes 
is thrown upon the water, which ignited the oil and blew up the boat. 
As I view it, this was the want of such care as would make the 
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steam-boat liable. I may be mistaken in my views, but if so I am 
glad to know that it ia a case which can be appealed to tlie circuit 
court, where any errors of mine may be corrected, 
Decree for the libellant. 



PbNNSYLVANIA EaILEOAD Co. V. GlLHOOLBY.* 
{District Court, E, D. Pennsylvania. November 11, 1881.) 

1. JUBIBDICTION — EnFOT! CEMENT OB' DbCEKE OF FOKBION CoURT. 

A court of admiralty may, at the instance of a party and without letters of 
request, enforce a decree in personam for the payment of costs rendered by an 
admiralty court in anoiher district. 

In Admiralty. 

Libel by the Pennsylvania Railroad Company against William Gilliooley, 
setting forth that in December, 1876, respondent had flled his libel in the 
TJnited States district court for the southern district of New York, against 
the présent libellant, to recover damages for injuries to his canal-boat ; that 
the said district court entered a decree in his favor ; that this decree was after- 
wards, npon appeal, reversed by the circuit court for sàid district, and à decree 
■was therein entered diâmissing the libel, with costs, which were taxed at 
$2,352.05. A copy of this decree was annexed to the libel. The libel further 
set forth that the said last-mentioned decree remained in fuU force and unsat- 
isfled; that neither the présent respondent nor any of his property could be 
found within the jurisdiction of the circuit court for the southern district of 
New York, but that such property could be found within this district. Libel- 
lant prayed for a decree against respondent for the' amount of the decree 
entered in the circuit court for the southern district of New York. Respond- 
ent flled exceptions to the libel on the grounds (1) that the court had no juris- 
diction ; and (2) that the record of the suit in the courts of the southern district 
of New York was not attached to the libel. At the hearing it was agreed that 
, thèse exceptions should stand as an answer. 

George P. Rick, for exceptions. 

A court of admiralty will lend its aid to enforce the decree of a foreign 
admiralty court only upon receipt of letters rogatory or missive, and uot at the 
instance of a party. 6 Yiner, Abr. 512, pi. 12 ; Jurodo v. Bregbry, ILevinz, 267 ; 
S. C. 1 Ventris, 82; Godb. 260; 2 Bro. Civ. & Ad. Law, 120; 2 Sir Leoline Jen- 
kins, 714,' 754, 762,' 788 ; La Madonna délia Lettera, 2 Haggard, 289. The only 
reason that courts of admiralty interfère to exécute each other's decrees is to 
prevent a failure of justice ; but this reason is inapplicable to the présent case, 
because an action of debt could be brought upon the judgment at common law . 
Tlie cases in which admiralty courts hâve exeeuted foreign decrees are eitlier 

•Reported by Frank p. Prlohard, Eaq., of the PiUailelphia bar. 
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pioceeclings in rem, wliero the res had corne into another jurisdiction from that 
in which proijeeliiigs iiad been commenced, or cases where a sentence of im- 
piisonment for eonternpt, against a party for non-compliance with a deeree, 
was asked for, in neitlier of which cases could relief be obtained at common 
law. 

Alfred Driver and J. Warren Coulston, contra, were not called 
upon. They presented and relied upon Penhallow v. Doane, 3 Dallas, 
97; The Jérusalem, 2 Gallison, 191; The Centurion, 1 Ware, 477; 
Otis V. The Rio Grande, 1 Woods, 279; Wilson v. Graham, 4 Wash. 53. 

The court, (Butleb, D. J.) in a verbal opinion, held that it had a 
gênerai jurisdiction which would enable it in its discrétion to enforce 
the deeree of a foreign admiralty court, at the instance of a party, 
■without letters rogatory, and, after directing that the record of the 
proceedings in New York, duly certified, ahould be attached to the 
libel, entered subsequently the foUowing deeree: "And now, Novem- 
ber 11, 1881, the exceptions to the libel filed in the above cause hav- 
ing, by agreement of the respective proctors, and by leave of the 
court, been considered and filed as an answer to the libel, and the 
above cause having been heard on libel and answer, and having been 
argued by the proctors for the respective parties, and due délibération 
being had in the premises, it is ordered, adjudged, and decreed, by 
the court, that the libellant recover against the respondent the sum of 
$2,352.05, with interest thereon from the seventh day of February, 
188U, said interest amounting to $246.96, making in ail the sum of 
$2,599.01, with costs to be taxed by the elerk and that the libellant 
bave exécution therefor against the respondent." 
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The General Tompkins. 
{Circuit Court, S. D. Mississippi. October, 1881.) 

1. 2 Rbv. St. Mo. 1879, $ 4225— Liens. 

By the provi8ions of 2 Rev. St. Mo. 1879, } 4225, debts contracted by the otvner 
of a steam-boat on account of stores and supplies furnished for its use, and on 
account of labor dons and materials furnished in repairing, f urnishing, and 
equipping it, are made liens on the boat. Held, that one who furnishes money 
with which to pay oH such liens has a lien on the boat to the arnount o| his 
advances. 

2. CONSTITXJTIONAL LAW. 

Parts of the same statute may he valid, and other parts void. 

3. Liens tjnder State Laws. 

Liens given by the local law of the state of Missouri at the home port of tho 
vessel will be recogniEed by this court. 

In Admiralty. On appeal. 

Paedee, g. J. The intervenor claims proceeds in the registry of 
the court resulting from the sale of the steam-boat Gen. Tompkins, 
on the ground that under the laws of the state of Missouri the inter- 
venor has a lien thereon by reason of having paid, at the request of 
the owner, debts contracted by the owner on account of stores and 
supplies furnished for the use of the said steam-boat, and on account 
of labor done and materials furnished in repairing, furnishing, and 
equipping the said boat. See 2 Eev. St. Mo. 1879, § 4225. The 
district court having allowed this claim of the intervenor, the owners 
hâve appealed. 

1. It is objected that under the law of Missouri the intervenor has 
no lien, as he furnished nothing himself giving a lien, but only fur- 
nished money and paid off existing liens. It will be noticed that the 
wording of the statute is "for ail debts contracted, etc., on account of 
stores and supplies, on account of labor," etc. Where the labor has 
been done, and the supplies, etc., furnished, and a lien résulta, it 
would seem that money used to pay ofï such liens would be on ac- 
count of such labor and supplies furnished, etc. But the décisions 
cited from the suprême court of Missouri, on this question, leave no 
doubt. See Bryanv. Pride of the West, 12 Mo. 371; Gibbons v. Fanny 
Barker, 40 Mo. 254. In this last case the court says: "Money 
loaned for the spécifie purpose of enabling a boat to purchase sup- 
plies, or to pay wages or debts incurred already, or to be incurred in 
future, for things which are liens, hâve been held to be a debt con- 
tracted for those things, and therefore a lien also on the boati" and 
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cites Bryan v. TJie Ptide of the West, 12 Mo. 371 ; The Gen. Brady, 
6 Mo. 558; The Eurêka, 14 Mo. 532. I am of the opinion that under 
the Missouri law the intervenor had a lien. 

2. It is objected that the intervenor has no lien that this court can 
recognizBj because the Missouri lien law, under which the lien is 
made, is in conflict with the constitution of the United States. The 
remedy given by the Missouri law is, in ail probability, unconstitu- 
tional. The cases cited — The Moses Taylor, 4 Wall. 411; The Hine 
V. Trevor, Id. 555 ; and The Belfast, 7 Wall. 644 — are clear on this 
point. But I think the right given by the Missouri laws can be 
easily separated from the remedy given by those laws. Section 4225, 
entire, is not obnoxious, but is olearly within state authority, as 
recognized by the suprême court of the United States. See The 
Lottawanna, 21 Wall. 581, 582. The following sections of the Mis- 
souri statutes relating to priorities and remédies may be stricken out 
and this section will stand by itself. 

3. It is also objected that the lien given by Missouri at the home 
port will not be recognized out of the state, and that this court ought 
not to recognize such a lien. No authorities are cited in support pf 
this position save those cited in Desty, Adm. § 89, which probably 
were ail cases of priority. In this circuit, where priority was not in- 
Tolved, such domestic liens hâve been recognized. See Carroll v. 
Leathers, 1 Newberry, 436; The Katie, 3 Woods, 182; and Judge 
Hill in this case. See, also, 1 Brown, Adm. 542. 

4. It is further objected that the demand of the intervenor is pre- 
scribed as a lien under the law of Missouri, because no suit was in- 
stituted to enforce it within nine months from its création. Section 
4268 of the Eevised Statutes 6i Missouri reads : 

"AU suit» upon liens in àny otfier than the flrstclass shall be commenced 
within nine months after the true date ôf the last item in the account upbn 
which the action is founded; and any failure to commence suit, as in this or 
the last preceding section required, shall discharge the boat or veSselfrom the 
lien of the demand claimed." 

The demands for, liens in this case are not within the first dass 
referred to. No suit under this section has been instituted in Mis- 
souri at ail; and the demand sued on hère was filed June 1, 1881. 
It foUows thàt ail the liens clàimed as arising nine months prior to 
that date are within the statute, and ceased to hâve any effect as 
against the Tompkins. 

The libel of intervention and the évidence show that the debts 
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paid from whîch liens arose -were paid from time to time from August, 
1880, to October, 1880. Each payment constituted a separate lien, 
from which it foUows that ail payments made prior to September 1, 
1880, had ceased to be liens on June 1, 1881, when the district court 
acquired jufisdiction. This settles ail the claims made in the first 
article of the libel of intervention, as they are laid during August, 
1880. Under the second article of the libel the claims are alleged as 
arising (and the exhibits show the fact) during the months of August, 
September, and October, 1880. Such as are of date prior to Septem- 
ber Ist, are proscribed, and were dead liens when the libel was filed. 
On this second article of the libel of intervention a référence is 
required to ascertain dates and facts. On the whole case appealed 
ti •• accompanying decree will be enterëd. 



The Latjbetta. 

{District Court, 1). New Jersey, December 5, 1B81.) 

1. Admiraitt— Mj^RrriMB Lien&— Dbiày— Waivee. 

In the absence at any satisfactory explanation, delay in enforcing maritime 
liens, after a reasonable oppprtunity to do so, will be deemed a waiver of sucli 
liens, as against subséquent purchasers for value and without notice. 

In x\dmiralty. Libel in rem. 

A. Hugg, for libellant, 

R. L. Jenkins, for claimant. 

Nixon, D. J. This is a libel m rem for materials furnished and 
work done by the libellarit on the schooner Lauretta, belonging to the 
port of Baltimore, at the port of Philadelphia. 

The proofs show that in the month of August, 1876, while the vessel waa 
at the city of Camden,in the State of New Jersey, certain materials were 
supplied and work perfovmed for repairs upon her by the libellant, at the 
request of John McMurry, who was the legally-authorized attorney of the 
owner, Coleman Taylor, ihen residing at Baltimore, Marylaud. Tlje vessel 
continued the property of the said Taylor until the seveuth of February, 1877, 
when she Wâs sold to the claimant by bill of sale duly executed, in which 
there was a covenant that she was f ree aiïd clear of ail claims, deinands, oi 
eiicutobrançesl By the terms of the sale the purehaaer was allowed to retain 
ip hls hands two or three hundred dollars of the considération money for the 
period of six months, as security against any secret liens or encumbrances 
At the end oî six months, no demanda having been made against the vessel, 
the claimant paid over the residue of the purchase money to the vendor. 
After thé beginning of the oyster seàson in Philadelphia,. in the fall of 1877, 
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tlie, libellant wcnt tb the Spruce-sfcreet whai-f, whère the véssel was then 
lying, and told the claimant that he had a claim againsther for materials, 
and work. No bill of items was presented. The only reply to this demand 
that seems to hâve been made by the claimant was: "There is the vessel. 
if she owes you anything attach her and make yo'ur ihoney." No other claim 
was made, then or afterwards, and no steps taken to enforce a lien against 
the vessel until the libel was flled in this case, July 20, 1878, nearly two years 
after the debt was contracted. 

Three facts appear quite distinctly in the proofs, ail of which are 
important in the décision of the case : 

(1) That during ail the time whieh elapsed between the contraction of the 
debt and filing the libel, the vessel was engaged in the oyster trade at Phila- 
delphia, and was not out of the Delà ware river and bay ; (2) that the libellant 
knew of the sale of the vessel to the claimant, about the time that the transfer 
took place ; (3) that the place of business of the claimant was near that, of the 
libellant, and that no notice of the demand, except as above sta,ted, was ever 
given by the libellant to the clainiant, 

The case turns upon the question of lâches. Is the claim, under 
the circumstances, stale ? While a maritime lien conféra upon ma- 
terial-men the right to enforce their claims, as against foreign vessels, 
by proceedings in rem, yet the interests of navigation demand that 
some restrictions should be placed upon such right. Vessels are a 
species of property, the ownership of which is frequently changea. 
The lien is a secret one, and pùrchasers, by the exercise of the great 
est diligence, cannot always asoertain the existence of such encum- 
brances, or guard against loss, if they are fluffered to attach foï any 
considérable length of time. Public policy, therefore, requires that 
when innocent pùrchasers are to be affected, reasonable diligence 
should be used in enforcing the lien, or the créditer should be con- 
sidered as having waived it. Mero lapse of time, it is true, will not ren- 
der a demand stale, wbere there are circumstances — as, for instance, 
the absence of the vessel — which hinder its enforcement. But where 
the opportunity bas occurred, and no proceedings hâve been taken by 
the lienor to hold the vessel liable, until after new parties, without 
notice of the encumbrance, hâve corne into the ownership, it is 
obviously inéquitable and unjust to allow the lien to hold longer than 
is necessary to afford time for its reasonable enforcement. Thèse 
are elementary principles, found in ail the books and adjudged cases 
on the subject. 

It is difiBcult to lay down any gênerai rule where the circumstances 
of each case differ so widely. The saïest I hâve found is the one 
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adopted by the learned judge in the eastern district of Michigan, in 
In re Dubuque, 2 Abb. (U. 8.) 33, where it is said that "a delay to 
enforce a maritime lien, after a reasonable opportunity to do so, should 
be deemed a waiver of the lien as against subséquent purchasers or 
encumbrancers, in good faith and without notice, unless such delay 
is satisfactorily explained." There is no explanation of the delay in 
the présent case. The alleged liability of the vessel was incurred in 
August, 1876. Nearly two years elapsed before the libel was filed. 
In the mean time the vessel was transferred to the claimant, without 
notice of the lien. She was within reaoh of the process of the courts, 
if the libellant had made any effort to hold her. I am clearly of the 
opinion that he ought not now to be allowed to collect his claim out 
of the property of an innocent purchaser, and that the libel must be 
dismissed. 

With regard to costs, there must be a decree against the libellant 
except for what bas been incurred by the lâches of the proctor of the 
claimant. More than a year elapsed before a default was entered 
for want of an answer. A référence was then had, and a final decree 
taken on the report of the commissioner. On a judgment and exécu- 
tion against the stipulators on their bond nothing was realized hère, 
and the libellant procured a copy of the whole record for the purpose 
of originating proceedings elsewhere. 

At this stage the claimant was allowed to open the decree and put 
in an answer, but ail the costs incurred from the filing the libel until 
the filiDg of the answer must be paid by the claimant. 
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Keep V. Indianapolis & St. Louis E. Co. 
Keep V. Union Eailwat & Teansit Co. 
{Circuit Court, E- D. Miseouri. October 8, 1881.) 

1. CoMMOw Carriers — Négligence. 

Wliere two or more railroads, by an arrangement between themselves, estab- 
lish a route to a certain point, and contract to carry a passeiiger over their 
roads to the terminal point, tlie terminal road is liable to him, as a common 
carrier, if, -wbile being conveyed by it to his destination, he is injured, eithei 
through the négligence of its immédiate employés or others with whom it bas 
contracted for motive power or other service. 

2. SaMB — LlABILITT OF PaRTY FURNISIIING MoTIVE PoWER TO A RaILROAD. 

A corporation fumishing motive power to a railroad company, but not act- 
Ing, or chartered to act, as a common carrier, is not bound to use more than 
the ordinary skill and diligence which its employment needs, and is only liable 
for direct négligence or unskilfulness. 

3. Bame— Samb. 

Where a common carrier employs another party to fumish motive power, 
and through the direct négligence of the latter, a passenger, being conveyed by 
the carrier, is injured, and the carrier is also at fault, and the passenger brings 
a suit against each party, and both suits are tried together, the same amount 
of damages should be rendered against each. Under such circumstances the 
satisfaction of the judgmeut in either case should be made to operate as a sat- 
isfaction in both. 

4. Same — Same — MBAStTBB of Damages. 

A party who receives a physical injury through the négligence of another, 
should be allowed sufBcient damages to compensate him for the amount of his 
expenditures and losses in conséquence of the injury, taking also into con- 
sidération the extent of his injuries, his suft'erings, and the efEect of the acci- 
dent on his gênerai health. 

The above-entitled cases were, by order of the court, tried together. 

In the case against the Indianapolis & St. Louis Eailroad Com- 
pany the plaintifif alleged in his pétition that the défendant was a 
common carrier of passengers over a railway extending from the city 
of Indianapolis, in the state of Indiana, to the city of St. Louis, in 
the state of Missouri ; that for a valuable considération it contracted 
to convey him as a passenger carefully and safely from Indianapolis 
to said city of St. Louis ; that while he was in a car of the défendant, 
and was being transported under said contract, the défendant negli- 
gently, carelessly, and unskilfully managed and handled said car so 
that it was violently thrown oiï the track and overturned, by reason 
whereof he received serions bodily injuries and suffered greatly, both 
mentally and physically, and was forced to pay out large sums of 
money. For ail of which he asked damages in the sum of $50,000. 
v.9,no.ll— 40 
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The défendant put in a gênerai déniai. 

In the case against the Union Railway & Transit Company, of St, 
Louis, the plaintiff alleged that the défendant was a common carrier 
of passengers for hire in cars drawn by steam-power over a certain 
railway extending from a point in the city of East St. Louis, in the 
state of Illinois, to a point in the city of St. Louis, in the state of 
Missouri, over a bridge across the Mississippi river, which railway 
said défendant controlled and managed ; that while the plaintiff was 
lawfuUy in a car under the control and management of the défend- 
ant, on said railroad in the city of East St. Louis, to be transported 
as a passenger by défendant to said city of St. Louis, in the state of 
Missouri, and while it was the defendant's duty to carry him safely 
over the road to said city of St. Louis, Missouri, said car was, through 
the carelessness and unskilfulneas of the défendant, thrown from the 
track of said road ; and that in conséquence the plaintiff was greatly 
injured, etc. In this case, also, the plaintiff asked for $50,000 
damages. 

The défendant denied that it was a common carrier, and also 
denied ail the other material allégations of the pétition. 

The cases were tried before a jury. 

The évidence introduced tended to prove the following faeta : 

In December, 1878, the plaintiff purchased a through ticket froni 
New York to St. Louis, Missouri, one of the coupons of which called 
for a passage over the Indianapolis & St. Louis Eailroad. 

Before reaching East St. Louis the conductor of the train took up 
the coupon of plaintiff's ticket covering the ride from Indianapolis to 
St. Louis, Missouri, and gave plaintiff a ticket or check entitling him 
to ride from East St. Loiiis over the bridge and through the tunnel 
to the place of his destination — St. Louis, Missouri. There was a 
contract between the railroad company and the Union Eailway & 
Transit Company by which the last-named company hauled ail the 
cars of the former between St. Louis and East St. Louis, back and 
forth, for a specified considération ; the track of the Indianapolis & 
St. Louis Eailroad Company not extending beyond East St. Louis. 
Trains going westward were delivered to the Union Eailway & Transit 
Company at St. Louis. 

The track of the Ohio & Mississippi Eailroad Company crosses the 
tracka of the Union Eailway & Transit Company in East St. Louis 
about 400 feet north of the Eelay dépôt, at right angles. At this 
Crossing a watchman in tha» employ of the latter dompany is con- 
stantly stationed. The morning of the accident the train of the 
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Indîanapolis & St. Louis, consisting of one baggage car, two passen- 
ger coaches, and a sleeping car, pulled across the track of the Ohio 
& Mississippi about 10 or 15 feet, and then stopped. At the time 
this -was done a gravel train was standing on the track of the Ohio & 
Mississippi, waiting to coma over the crossing.. The engine of this 
gravel train was on the west end of it, and when the passenger train 
of the Indianapolis & St. Louis had cleared the crossing the watch- 
manstationed there gave the signal to the gravel train to start. 
Accordingly that train was put in motion and began approaohing the 
crossing, which was about 150 feet from its first gravel car. 

As soon as the passenger train stopped, the Indianapolis & St. 
Louis engine that had been hauling it was eut off and moved away 
to the round-house ; then the engine of the Union Eailway & Transit 
Company backed up from a switch and attempted to couple on to 
this passenger train. In doing so it pushed the train backward, 
se that the rear end of the sleeper in which plaintifif was riding was 
over the crossing down which the gravel train of the Ohio & Missis- 
sippi was moving, and a collision ensued, the sleeping car was thrown 
over and wrecked, and the plaintiff, who was riding in it as a passen- 
ger, received the injuries sued for. At the time of the accident the 
train had not reached the Eelay dépôt in East St. Louis, where its 
passengers are discharged for that station. 

L. B. Vaillant and Joseph Dickson, for plaintiff. 

John T. Dye, for I. & St. L. E, Co. 

S. M. Breckenridge, for U. E. & T. Co. 

Treat, D. J., (charging jury.) Thèse two cases hâve been tried at 
the same time, yet each is a separate case, to be determined on thé 
law and facts applicable thereto, requiring a distinct verdict. The 
plaintiff allèges that he received a through ticket from New York to 
St. Louis, one of the coupons of which called for passage over the 
Indianapolis & St. Louis Eailroad ; that^ said coupoh ticket was taken 
up while hé was on said road, by the conductor or some other offieer 
thereof, and in lieu thereof he received a bridge and tunnel ticket to 
St. Louis; that while in East St. Louis, on the train bound for St. 
Louis, he was injured through the négligence of the défendant rail- 
road, for which injury he claims damages. 

If the said railroad was one of several, whereby a continuons 
through route from New York to St. Louis was established by an 
arrangement among themselves, and the défendant railroad was the 
terminal road at St. Louis, with bridge and terminal arrangements 
for itself, and if the injUry compJained ol happened at East St. 
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Louis, through the négligence of the défendant, either acting directly 
through its immédiate employés or acting by other agents with 
whom it had contracted for intermediate service, then said railroad 
is liable. 

The varions matters presented in évidence conoerning the relations 
of the Indianapolis & St. Louis Eailroad and the Union Eailway & 
Transit Company call upon the court to détermine, as a question of 
law, whether — First, the liability of the Indianapolis & St. Louis 
Eailroad ceased, as a common carrier, at or before the time of the 
accident; and, second, whether the Union Eailway & Transit Com- 
pany had at that time imposed upon it, also, the duties of a common 
carrier. 

The duties of the Indianapolis & St. Louis Eailroad Company to 
the plaintiff as a common carrier, if the faots are as alleged, did not 
cease nntil the arrivai of the train at St. Louis, although it may hâve 
entered into a contract with others to furnish the motive power for 
hauling the train over the bridge and tunnel. If it was not one of 
the Connecting roads for a through route, its liability ended at the 
termination of its route. 

As to the Union Eailway & Transit Company, its liabilities are not 
those of a common carrier. It had entered into no personal contract 
with the plaintiff, tinless it was one of the common carriers in the 
through route. But the charter of the latter company does not make 
it a common carrier as to opérations in East St. Louis, nor do any 
of the contracts produced. Hence, the Union Eailway & Transit 
Company is not liable to the plaintiff for any injury sustained, unless 
it was guilty of direct négligence or unskilfulness, causing the said 
injury. If that company did, through such négligence or unskilful- 
ness, cause the injury alleged, it must respond in damages ; other- 
wise, not. 

Thus, the jury will décide — First, did the plaintiff sustain any 
injury ; and, if so, what is the amount of damages to be awarded 
him. Second, whether the injury was sustained by plaintiff from 
the négligence of the Indianapolis & St. Louis Eailroad, or from the 
négligence of its agents. Third, as the liability of the Union Eail- 
way & Transit Company rests upon the degree of négligence of which 
it was guilty, whether its direct négligence or unskilfulness caused 
the injury. It was bound, not to the extraordinary diligence required 
of a common carrier, but to the ordinary diligence and skill which its 
employment needs. 

It must be understood that, so far as the plaintiff is concerned. 
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his cause of action may be against one or both of the défendants, 
although he will ultimately be allowed to receive compensation only 
once. 

If the plaintif! is entitled to recover, the amount of damages to be 
allowed must be sufficient to compensate him for the amount of 
expenditures and losses by him sustained in conséquence of such 
injury, taking also into considération the estent of his injuries, the 
sufferings by him undergone therefrom, and the effect of the acci- 
dent on his gênerai health. 

The jury, tbrough their foreman, înformed the court that theyhad 
agreed upon damages, and wished "to know whether a judgment 
against both companies will hold, or can it be assessed against one 
through the négligence of its agents." 

Teeat, D. .t. If each company is at fault, tho samo amount of 
damages should be rendered against each. 

The jury found a verdict for the plaintiff, and awarded him $7,500 
damages against each défendant, aild the court ordered that the sat- 
isfaction of the judgment in one case should operate as a satisfaction 
in both. 

Note. It scems clear that the questions of law arising upon the foregoing 
facts were, on the whole, correctly put to the jury by the learned and experi- 
eneed judge who presided at the trial, and with the terseness and brevity 
which is his habit. 

1. In the first place, assurai ng that the plaintiff was injured through some 
faiUire or fault in the means of transportation employed in carrying him from 
East St. Louis to St. Louis, there is no doubt of the liability of the Indianap- 
olis & St. Louis Kailway Company; for his contract was with this company. 
The recognized American doctrine with référence to the contract for the car- 
nage of passengers which is evidenced by the ordinary railway coupon ticket 
is, that it is a distinct contract with each carrier who, under it, undertakes the 
service of carrying the purchaserof the ticket. Chicago, etc., R. Co. v. Fahey, 
52 m. 81 \Kessler v. New York, etc., R. Co. 61 M". Y. 538 ; Milnor v. New York, 
etc., R. Co. 53 N. Y. ^Q'à;Knight v.PoHland, etc...R. Co. 56 Me. 234:;JSroofc v. 
Grand Trunk R. Co. 15 Mich. 332. Thé prineiple on which the American 
courts proeeed in so holding is, that the company, which sells the coupon 
ticket over its own and Connecting roads, acts as the agent of the Connecting 
companies for the purposeof making the contract of earriage over their roads. 
In this respect the Bnglish courts difler from the American. The former courts 
hold that such a contract is a contract with the first carrier — the carrier who 
sells the ticket, only; and that there is no privity betvveen the passenger r.ad 
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the other carriers, The flrst carrier undertakes the service for tlie entire 
transit, and the others are but the agents of the first, to carry out the uiider- 
taking ; and hence, for any non-f easance in carry in g it out, they are, upon vvell- 
settled grounds, liable, not to tlie passenger, for they are net in any privity of 
contract with liim, but to the flrst carrier, for wliom they hâve undertakeu 
the service. Hence, in the case of loss of haggage of the passenger, under 
the English rule, the company selling the ticket alone is liable, although the 
baggage may hâve been lost on the line of one of the Connecting carriers. 
Mytton V. Midland R. Co. 4 Hurl. & îf. 615; S. G. 28 L. J. (Exch.) 385. 
Whereas, under the American rule, either the company selling the ticket, or 
the carrier losing the baggage would be liable. 

But a direct injury to the passenger stands on a différent footing frora the 
loss of baggage. Hère the passenger has, both under the English and the 
American doctrine, an action agaiust the carrier on whose line the injury was 
received. It is a case of thebreaeh of a contract, and also a case of mère 
tort; for the passenger would hâve an action although there were no con- 
tract, and the undertaking to carry him were gratuitous. Phila. & Reading 
R. Co. V. Derby, 14 How. (U. S.) 463; Steam-boat New World v. King, 16 
How. (U. S.) 469; Todd v. Old Colony R. Co. 3 Allen, 18; S. G. 7 Allen, 207; 
Rose V. Des Moines Valley R. Co. 89 lowa, 246; Jaoohus v. St. Paul, etc., R. 
Co. 20 Minn. 125. The subséquent carrier having invitod or permitted the 
Jassenger to travel on its train, is bound to make reasonable provision for his 
safety; and for a f allure of this duty, the passenger may maintain au action 
against it as for pure tort. Berringer v. Qreat Eastern R. Co. 4 G. P. Div. 
163 ; Foulks v. Metropolitan Dist. R. Co. Id. 267 ; Johnson v. West Chester, 
etc., R. Co. 70 Pa. St. 357. It has always been the law that a carrier who has 
infiicted an injury on a passenger may be sued in tort. Ansell v. Waterhouse^ 
2 Chlt. 1; S. G. 6 Maulè & Sel w. 385; Sretherton v. Wood, 6 J. B. Moore. 141 ; 
S. G. SBrod. & Bing. 54; Bank of Orange v. Brown, 9 Wend. 158; McOall v. 
Forsyth, 4 Watts & S. 179; Pa. R. Oo.v. The People, 31 Ohio St. 537; Ileirm 
V. MoCaughan, 32 Miss. 17 ; Oregin v. Brooklyn, etc., R. Co. 76 N. Y. 192 ; 
Saltonstall v. Stonkton, ïaney's Decis. 11; Frink v. Potier, 17 111. 506; New 
Orléans, etc., R. Co. v. Hurst, 36 Miss. 660; Ames v. Utiion R. Co. 117 Mass. 
541. With the case of Dale v. Hall, 1 Wilson, 281, the practico of declaring 
in assumpsit succeeded ; but this practice did not supersede the practice of 
suing in trespass or in case, {Bayley, J., in Ansell v. Waterhouse, 2 Chit. 1 ; S. 
G. 6 Maule & Selw. 385 ;) and the passenger has his élection to sue for the 
tort, or to waive the tort and sue for the breach of the contract to carry him 
safely. Taney, G. J., in Saltonstall v. Stockton, Taney's Decis. 11 ; Frink v. 
Poiter, 17 111. 406, If he sues in contract, he can only sue the carrier with 
whom he made the contract; and hère is where the difficulty arises in Ameri- 
can courts. The courts, English and American, almost universally hold that 
he may sue the first carrier, who, in cases of a contract liketheone in the prin- 
cipal case, is generally deemed to undertake for the safe carriage of the pas- 
senger and his baggage over the entire route embracing the Connecting Unes. 
Great Western R.Co. v. Blake, 7 Hurl. & N. 987; S. G. ïhomp. Carriers of 
Passengers, 403 ; Buxton v. North Eastern R. Co. L. B. 3 Q. B. 549 ; Kent 
V. Midland R. Co. L. R. 10 Q. B. 1 ; S. G. 44 L. J. (Q. B.) 18 ; Mytton v. Mid- 
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HnclR.Co. 4 Hurl. & ÎT. 614; S. C. 28 L. J. (Exch.) 885; Najac v. Boston, 
etc., R.Co. 7 Allen, 329; Illinois, etc., R. Co. v. Oopeland,2i 111. 337; Wilson 
V. Chesapeake R. Co. 21 Gratt. 654; Williams v. Vanderbilt, 28 N. Y. 217; S. 
0. 29 Barb. 401; Ilart v. Rensselaer, etc., R. Co. 8 N. Y. 37; Burnell v.New. 
York, et&, R Co. 45 N. Y. 184; Weed v, Saratoga, etc., R. Co. 19 Wend. 534; 
Candee v. Pa. R. Co. 21 Wis. 582 ; S. 0. Thomp. Carriers of Pass. 419 ; Cai-ter v. 
Peek, 4 Sneed, 203. It bas been supposed, however, that extrinsic évidence is 
admissible to show the real nature of the contract, whether the flrst carrier 
did, in fact, assume to carry the passenger for the entire distance called for 
by the ticket or tickets. This proceeds upon the idea that the ticket is not a 
contract, but a mère token, and that its meaning may well be explained by 
pai-ol, Quimby v. Vanderbilt, 17 N, Y. 306. A similar view obtains in 
Tennessee, Nashville, etc., R. Co. v. 8prayherry, 9 Heisk. 852 ; S. C. 1 Cent. Law 
J. 541. But this view is questionable. It is no doubt true as a fact 
that nearly ail the American railways hâve running connections with each 
other, 80 that one railway company will issue tickets at any principal city, 
which will bagood over any in termediate Connecting road whichit may name 
tp any other çity in the country. It should seem that the law ought to afHx 
a definite meaning to a practice which has become so gênerai and so uniform, 
and not leave the rights of the traveling public to the sport of paroi testi- 
mony. 

. But it may be inconvénient for the passenger who has sustained damage 
through the failure of the last Connecting carrier to perform its part of the 
understanding, to go back to the place of starting and sue the flrst carrier for. 
a breach of the contract to carry. Some courts hâve, therefore, adopted the 
view that in a contract such as that in the principal case, the carrier selling. 
the tickets is but the agent of the other Connecting carriers to sell the tickets 
for them, and aceount to them for the proceeds. Knight v. Portland, etc., R. 
Co. 56 Me. 235; Furstenhiem v. Memphis, etc., R. Co. 9 Heisk. 852; S. C. 1 
Cent. Law J. 541; Hood v. New York, etc., R. Co. 2,2> Oonn. 1. But this con- 
flict of view is of little importance, where the passenger's cause of action is a 
Personal injury. In such cases, he now sues in tort, especially as he may be 
able to get exemplary damages in this form of action, which he could not 
hâve, if suing in contract. It is pnly in case of the carriage of goods, or in case 
of the loss of a passenger's baggage, that the question becomes important. In 
the former case, as pointed out by a récent able writer, the- American courts 
generally limit the liability pf the carrier, in the absence of spécial contract, 
to its own Une. Lawson, Carriers, § 240. In the latter case, the rule is that 
the loss falls on the particular carrier in whose hands the baggage was lost; 
that is to say, whatever may be the liability of the carrier selling the ticket, 
each of the Connecting carriers, whose conductor or other proper agent recog- 
nizes the ticket and undertakes to carry the passenger in pursuance of it, 
becomes responsiblefor the, safe carriage of his baggage in case it cornes into 
his hands. Chicago, etc., R. Co. v. Fahey, 52 111. 81. But the Connecting car- 
rier would not be respousible wjithout-proof that the baggage did come into his 
possession. Kessler v. New York, etc., R. Co. 61 N. Y. 538. See Milnor v. 
New York, etc., R. Co. 53 N. Y. 363. 
2. The.faet that the injury to the plaintifÊ might hâve been the resuit of 
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the négligence of the Union Bailway & Transit Company, clearly woiild not 
alter the liability of the Indianapolis & St. Louis Railroad Company; for the 
latter had conatituted the former their agent to complète the transit. In such 
cases, the gênerai rule is that the carrier who uses the Une and means of 
transportation of another company is responsible for the négligence of such 
other company. " Eailway companies," said Lord Cockburn, " ought, at least, 
to use due care to keep the Une over which they contract to carry passengers, 
in a safe condition. There is no doubt that tliis is the obligation which at- 
taches to a railway company which undertakes to convey passengers through 
the whole distance of their Une; and if, by arrangement with another com- 
pany, they convey passengers over the whole or part of another line, the same 
obligation attaches, and they make the other company their agent, and on 
their part, they undertake that the other company shall hâve their line in 
proper condition." Great Western R. Co. v. Blake, 7 Hurl. & N. 992 ; S. C. 
Thomp. Carriers of Pass. 403. "A company," said Lush, J., in another case, 
"undertaking to carry passengers over another line, is answerable for négli- 
gence happening on it, just as much as if it happened on their own line." 
Bwxton V. North Eastem R. Co. L. E. 3 Q. B. 549, 554. So, in the suprême 
court of New Hampshire, it has been said: " By using the railroad of another 
corporation as a part of their track, whether by contract or mère permission, 
they would ordinarily, for many purposes, make it their own, and would as- 
sume towards those whom they had agreed to receive as passengers ail the 
duties resulting from that as to the road ; and, if accident resulted to such 
passengers from any failure of duty of the owners of the road, for which they 
would be responsible if the road was their own, their remedy over would be 
against the owners." Murch v. Concord R. Co. 29 N. H. 35. To the same 
effect are Seymour v. Chicago, etc., R. Co. 3 Biss. 43 ; John v. Bacon, L. R. 5 
C. P. 4â7;Peters v. Rylands, 20 Pa. St. 497; S. C. 1 Philadelphia, 264; McLean 
V. Burhank, 11 Minn. 277. So far as we know, the only contrary American 
décision is one in which the opinion was delivered by Judge Eedfleld, decided 
in 1857. Sprague v. Smith, 29 Yt. 421. Notwithstanding the eminent char- 
acter of the judge who wrote the opinion, it is obviougly unsound, and op- 
posed to the entire weight of authority, English and American. 

3. A more interesting question relates to the right of action which the 
plaintifE had against the Union Eailway & Transit Company. Aside from 
any questions of imputed négligence,— that is, contrlbutory négligence of tl>e 
passenger's own carrier, — under what circumstances, if any, has he a right of 
action against a carrier with whom he is in no privity of contract. and who 
acts simply as the agent of the carrier which has undertaken to carry him ? 
This question has been mooted in several cases where it was unnecessary to 
décide it, because the passenger had brought the action against his own 
carrier. Martin, B., in Birkett v. Whitehaven Junotion R. Co. 4 Hurl. Se N. 
730, 737; Crompton, J., in ffreat Western R. Co. v. Blake, 7 Hurl. & N. 987, 
994; Sramwell, B., in Wright v. Midland R. Co., L. E. 8 Exch. 137, 143 ; Bell, 
J., in Murch v. Concord R. Co. 29 !N". H. 9, 35. The answer is simple. îîe 
has the same right of action that a passenger would bave for a personal 
injury against a stage-driver who was not the proprietor of the means of trans- 
portation. For an act of non-feasance on the part of one who is the agent or 
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servant of another, — tliat is, a mère failure to perform the duties of his agency 
or service, — a stranger has no action against the agent or servant, because the 
latter has failecl in duty only to his principal or master. Hill v. Cavei-ly, 7 
N. H. 215. But if the servant or agent, wliether executing the orders of his 
master or principal or npt, does a positive act of misfeasance or trespass, 
whereby another person is injured, he is liable to an action therefor by the 
person injured. Harriman v. Stowe, 59 Mo. 93 ; S. C. 2 Thomp. Neg. 1057 ; 
Moore v. Suydam, 8 Barb. 358 ; Wright v. Compton, 53 Ind. 337. In some 
cases the principal and agent may be jointly sued ; because if one commands 
a trespass and another exécutes it, both are principals, [Hewett v. Swift, 3 
Allen, 420; S. 0. 10 Am. Law Reg. 505; Whitamore v. Waterhouse, 4 Car. & 
P. 383, per Parke, J. ;) and there seems no difflculty about this xinder the 
codes. Montfort v. Hughes, 3 E. D. Smith, 591 ; Phélps v. Waite, 30 N. Y. 
78; Suydam v. Moore, 8 Barb. 358; Wright v. Compton, 53- Ind. 337. See 
also New Orléans, etc., R. Co. v, Bailey, 40 Miss. 395 ; Fleteher v. Boston, etc., 
R. Co. 1 Allen, 9; Illinois, etc., R. Co. v. Kanouse, 39 111. 272. 

Whether the learned judge in the principal case was right in directing the 
jury tbat the Union Eailway & Transit Company was not a eommon carrier 
need not be discussed ; because it is conceived that its liability would be the 
same for an injury to a person while hauling him over its road, whether it be 
called a eommon carrier or not. Any debate about degrees of négligence in 
such a case would be misleading; for " when carriers uudertake to convey per- 
sons by the powerful but dangerous agency of steam, public policy andsafety 
require that they shonld be held to the greatest possible degree of diligence. 
* * * Any négligence in such cases may well deserve the epithet of 
gross." Phila. & Reading R. Co. v. Derby, 15 How. (U. S.) 486; Steam-boat 
New World v. King, 16 How. (U. S.) 469. The Union Eailway & Transit 
Company may notbe technically a eommon carrier; but in the prosecution of 
its business it has the custody of human beings, and the care of their lives, 
exactly as it would hâve if it were a rail way eommon carrier, and unquestionably 
it is subjeet to the same obligation of care in the prosecution of its business. 
In Schopman v. Boston, etc., R. Co. 9 Cush. 24, it was rùled that a railroad 
Company which receives on its track the cars of another company, placing 
them under the control of its own agents and servants, and drawing them by 
its own locomotives, over its own road, to their place of destination, assumes 
towards the passengers coming upon its road in such cars the relation of a 
eommon carrier of passengers, and ail the liabilities incident to that relation. 

St. Louis, Seymouk D. Thompson. 
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Pbatt V. Albkight, Défendant, and another, Garnishee. 
(Uircuii Court, E, D. Wisconsin, October Term, 1881.) 

1. Rbmotai, ot Causes — Gahnishment Under thb Statdtb of Wisconsin. 

Proceedings in garaishment, instituted under the statute of Wisconsin, are 
auxiliary to the main action, when considered witli référence to the right of 
removal to the fédéral court. 

2. Case Statbd. 

In a court of tlie state of Wisconsin, garnishee proceedings were instituted 
concurrently with the commeacemeat of an action, The garnishee answered 
denying ail indebtedness or liability to the principal défendant. The main 
action proceeded to judgment ; and thereafter, and while the garnishee pro- 
ceedings were still pending, the plaintifE, who was a citizen of a diilerent state 
f rom that either of the défendant or garnisliee, had the cause removed to a féd- 
éral court. On motion to remand tlie cause to the state court, held, that the 
removal, having been made after a judgment had been rendered in the main 
action, was too late, and the cause must be remanded. 

Garnishee Proceedings. Motion to remand. 

Goodwin é Benedict, for motion to remand. 

Hastings é Greene, contra. 

Dyee, D. J. a statute of the state of Wisconsin provides that either 
at the time of the issuing of a summona, or at any time thereafter 
before final judgment, in any action to recover damages founded upon 
contract, express or implied, or at any time after the issuing in any 
case of an exécution against property and before the time when it is 
returnable, proceedings of garnishment may be had by the plaintifï 
in the action against any person indebted to the défendant, and a 
course of procédure is prescribed by which the garnishee may be 
required to answer as to any such indebtedness, and may be made 
amenable to the orders of the court wherein the principal action is 
pending. 

It is further provided that when the garnishment is not in aid of 
an exécution, no trial shall be had of the garnishee action until the 
plaintiff shall hâve judgment in the principal action, ajid the proceed- 
ing is to be deemed an action by the plaintiff against the défendant 
in the principal suit and the garnishee, as parties défendant. The 
statute also authorizes the défendant in the principal action to dé- 
fend the proceeding against the garnishee, and the garnishee, at his 
option, to défend the principal action for the défendant if the latter 
does not défend. With thèse statutory provisions in force, the plain- 
tiff herein commenced a suit in the state court against the défendant 
Albright to recover the amount due upon an accepted bill ot exchange, 
and, concurrently with the commencement of that action, instituted 
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garnishee proceedings against D. W. King, named also as défendant, 
as the action is entitled in tbis court. The foundation of thèse 
proceedings was euch an affidavit as the statute requires, and 
the garnishee was summoned to appear and answer whether he 
was indebted to the principal défendant, Both the affidavit and 
the summons were entitled, "Joseph Pratt, plaintiff, v. S. C. AI- 
bright, défendant; D. W. King, garnishee." The garnishee, by 
ànswer in due form, denied ail indebtedness or liability to the 
principal défendant, and an issue upon that question was thus 
formed. Afterwards, and while the garnishee proceeding was pend- 
ing, judgment was obtained by the plaintiff upon his demand in the 
principal action against the défendant. Thereupon, the plaintiff, a 
citizen of Dlinois, filed a pétition in the state court for removal of 
the case to this court ; King as garnishee and Albright as the prin- 
cipal debtor being named in the pétition as citizens of Wisconsin, 
and as défendants in the action or proceeding sought to be removed, 
Upon the exécution of the requisite bond the state court ordered the 
case removed to this court. Tho removal was made under the act 
of March 3, 1875, and the évident purpose of the plaintiff was to 
briûg the garnishee proceedings into the fédéral court for final dispo- 
sition. A motion is now înade to remand, and the détermination of 
the motion involves the question whether the action against the gar- 
nishee is a suit that may be thus removed within the contemplation 
of the removal act. 

The language of the second section of that act is "that any suit 
of a civil nature, at law or in equity, now pending, etc ., * * * in 
which there shall be a controversy between citizens of différent states, 
may be removed." It is, of course, obvious that the principal suit, 
wherein the plaintiff and Albright were the sole parties, could not 
be removed when the présent removal proceedings were instituted, 
because final judgment'in that action had been previously entered. 
What was the garnishee proceeding? In the light in which it must 
now be considered, was it anything more than a graft upon the prin- 
cipal action — a mère auxiliary or incident to the main proceeding ? 
It seems to me it was not, and that, under the authorities most 
direetly applicable, it must be so regarded. It was in the nature of 
a supplementary or auxiliary proceeding in aid of a suit for the 
recovery of a debt, which suit could not be removed because it was 
determined before any removal to the fédéral court was attempted. 
It is true that under the state statute the garnishee is required by 
summons to answer the plaintiff's affidavit upon y/hich the proceed- 
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ings are founded, and it is also true that the statute déclares, with 
the évident view of maintaining an orderly course of procédure, and 
of suitably protecting the rights of the parties, that the proceeding 
against a garnishee shall be deemed an action. But it is, after ail, 
essentially but a branch of the main suit, and since that suit was 
not removable at the stage -when a removal was attempted, I am of 
the opinion that the garnishee proceedings could not be transferred 
to this court. This conclusion is supported by authorities which are 
entitled to weight as bearing upon the question. 

In Weehs v. Billings, 65 N, H. 371, the question arose whether a 
défendant under trustée process, — which in its purpose and gênerai 
character, as existing in New Hampshire, is analogous to garnishee 
process or procédure in this state — could remove the proceeding to 
the fédéral court, there to be tried as a suit against him; and it was 
held that he could not. In the opinion of the court it is, among 
other things, said that — 

" Although the trustée may in some sensé be regarded as a défendant, and the 
question of hisliability be tried by a jury or by the court, he has, nevertheless, 
never been regarded by the courts as a défendant, in the proper and usual 
sensé of the term, and, in common parlanee, is known and ealled by the name 
of trustée, while his alleged créditer is ealled the principal défendant. Tliey 
are not sued in tlie same right, and are not answerable to the plaintift in the 
same manner. The principal is sued on account of some alleged injury which 
the plaintift has sustained by his act or neglect. But, as between the plaintilï 
and trustée, there is no privity of contract, or other act or neglect by which the 
plaintifl has sustained damage. The property and crédits of the principal de- 
fendant in his hands are attached, and he is summoned tp show cause why 
exécution should not issue against him for the damage which the plaintiff 
may recover against the principal défendant. The process as to him is rather 
to be regarded as an attachment of the defeiidant's property in his hands; 
and even if this were an action in which the state and fédéral courts had orig- 
inal concurrent jurisdiction of the funds of the défendant in the hands Of tho 
trustée, the state court, being the one before whom proceedings were first had, 
and whose jurisdiction flrstattached,would retain its jurisdiction to the exclu- 
sion of the other court, if the only controversy were as to the disposition of 
the funds so attached." 

The removal in the case cited was attempted to be made under the 
second clause of section 639 of the Eevised Statutes, but the discus- 
sion of the question by the court, from whose opinion the foregoing 
extract is made, applies with force to the question as it arises in the 
case at bar, since, under ail the statutes authorizing removals of 
causes to the fédéral court, the proceeding reraoved must be a suit in 
the sensé of those statutes; and it was not contendcd on the argu- 
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ment that the act of 1875 is in that regard différent from the judi- 
ciary act of 1789, or the removal acts of 1866 and 1867. 

In lowa an "oocupying claimant" of land, who is an unsuecessful 
défendant in an ejectment suit, bas the right to retain possession, after 
Judgment against him, until the value of his improvements are as- 
certained, provided he files his pétition therefor in the main action 
after judgment, but before the plaintiff causes it to be executed. In 
Chapman v. Barger, i Dill. 557, it was held that this proceeding by 
pétition, for àscertainment of the value of improvements upon land, 
was not removable to the fédéral court under the act of March 3, 
1875 ; and for the reason that it was essentially part of and ancil- 
lary to the main suit, which was at an end, judgment having been 
rendered therein in the state court. So, with equal force, I think it 
may be sâid of the case at bar, that the garnishee proceeding is a 
dependence of and ancillary to the principal suit, which has been 
brought to an end by judgment in the state court. 

In Webber v. Htimphries, 8 Eep. 66, an exécution upon a judgment 
in a state court against a corporation was returned niiUa bona, and a 
motion was then made under the statutes of Wisconsin for an exécu- 
tion against one of the stockholders. The stockholder then took the 
necessary steps to remove the case into the fédéral court, and a motion 
to remand was sustained on the ground that the proceeding sought 
to be removed was a mère séquence or dependency, or proceeding sup- 
plemental to the main action. 

InBank v. Turnbull é Go. 16 Wall. 190, after judgmeût recovered in 
a state court, an exécution was issued and levied upon property in the 
possession of the judgment debtor, but the ownership of which was 
claimed by third parties. The elaimants, Turnbull & Co., thereupon 
applied to the court under the statutes of the state for leave to intervene 
in the original suit, and to order an issue to try the right of property. 
Leave was granted, and an order was made for trial by jury of the 
question whether the judgment debtor or Turnbull & Co. owned the 
property. Thereupon, the elaimants of the property removed the case 
to the fédéral court, and the question decided by the suprême court 
was whether the case was thus removable. Mr. Justice Swavoe. 
speaking for the court, said : 

••Conceding it [meaning the proceedifig instituted to try the right of prop- 
erty] to be a suit, and not essentially a motion, we think it was merely aux- 
iliary to the original action, a graft upon it, and not an independent and 
separate litigation. A judgment had been recovered in the original suit, final 
piocess was levied upor the property in question to satisfy it, the property 



638 PEDBBAL EEPORTER. 

■w'as claimed by TurnbuU & Co., and this proceeding, autliorized by the laws 
of Virginia, was resorted to to settle the question whether the property ought 
to be so applied. The contest could not hâve arisen but for the judgtnent and 
exécution, and the satisfaction of the former would at once hâve extinguished 
the controversy between the parties. The proceeding was necessarily insti- 
tuted in the court where the judgment was rendered, and whence the exécu- 
tion issued. No other court, according to the statute, could hâve talcen juris- 
diction. It was provided to enable the court to détermine whether its process 
had, as was claimed, been misapplied, and what right and justice required 
should be done touching the property in the hands of its ofHcer. It was 
intended to enable the court, the plaintifl in the original action, and the claim- 
ant, to reach the final and proper resuit by a process at once speedy, informai, 
and inexpensive. That it was only auxiliary and incidental to the original 
suit, is, we think, too clear to require discussion." 

In accordance with thèse views the court below was directed to 
remit the case to the state court, and nothing need be added to the 
foregoing extract from the opinion of the court in the case cited, to 
«mphasize the analogy upon principle between that case and the case 
at bar. 

In Barrow v, Hunton, 99 U. S. 80, an action of nuUity was insti- 
tuted in a state court to set aside a judgment that had been reoovered 
in the same court wherein that action was brought. The case was 
lemoved to the fédéral court, and the question decided by the suprême 
court was whether the proceeding to procure nuUity of the judgment 
was to such an extent an independent, separate suit as to make it 
removable. It was held that it was rather in the nature of a supple- 
mentary proceeding, so connected with the original suit as to form an 
incident to it and substantially a continuation of it, and was not 
transférable to the fédéral court as a suit of which that court could 
take cognizance. 

The statute of Wisconsin relating to garnishment, as we hâve eeen, 
provides for garnishee proceedings as well after the issuing of an exé- 
cution as before judgment, and if in this case exécution had been 
issued, and the proceeding against the garnishee had taken place after 
that event, I think it would hardly be eontended, in the light of the 
authorities, that such a proceeding could be removed to the fédéral 
court any more than a proceeding purely supplementary to exécution 
could be so removed. And when we consider the essential character 
of a garnishee proceeding, I do not think the fact that the action 
against the garnishee was instituted while the principal suit was 
pending, and before judgment and exécution, lends any additional force 
to the argument in favor of removal. 
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The attention of the court has been called to the case of Tunstall 
V. Worthington, Hempst. 662, wherein it -vras held that proceedings 
against a garnishee, after exécution, was so far a civil suit that the 
fédéral court had not jurisdiction thereof, if the parties thereto were 
citizens of the same state, although the judgment upon which the 
exécution was issued was recovered in that court. The soundness of 
this décision may well be doubted, in the light of later authorities ; 
for it is fuUy settled that even a creditpi's' bill, to enforce payment of 
a judgment recovered in the fédéral court, is but a continuation of 
the original suit at law, and may be prosecuted in that court with- 
out regard to the'citizenship of the parties. 

Keithr. Levi, 1 McCrary, 343, [S. C. 2 Fed. Eep. 743,] was cited 
on the argument as an authority to the effect that a controversy 
between citizens of différent states, as to the validity of an attaeh- 
ment, constituted a removable case within the meaning of section 
639 of: the Eevised Statutes. But the question of the validity of the 
attachment in that case arose upon: a plea in abatement to the péti- 
tion in the principal suit, which alleged that the défendant was about 
to fyaudulently dispose of his property, and hence was one of the 
issues in the main case. The .authority is therefore not applicable. 
Nor do I think that Watson v. Bondurant, 2 Woods, 166, which was 
also cited, has any application to the question hère presented for 
adjudication. 

On the whole, my opinion is that the proceeding against the gar- 
nishee, which it is sought to bring within the jurisdiction of this court 
by removal after judgment in the original action, is, in the language 
of the court in Bank v. Twnhull, supra, merely auxiliary to that 
action, a graft upon it, and not such an independent, separate suit as 
may be removed to this court under the removal act of 1875. 
Motion to remand granted. 
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Cass V. Manchester Ihon & Steel Co. and others. 
(Vircuit Court, W. B. Pennsyhania. December 27, 1881.) 

1. COKPOBATIONS— POWBES. 

The charter of a corporation is the measure of its powers, and the enumera- 
tîon of thèse powers implles the exclusion of ail others. 

2. Samb — Pabticulab Chabtbk Construed. 

The Manchester Iron & Steel Company, a private corporation incorporâtes 
by an act of the législature of Pennsylvania, has no power under its charter to 
lease its plant. 

3. SaME— POWBB OF THE BoABD OP DlHECTORS. 

Bven if such power exists in the corporation, the board of directors cannot 
exercise it against the protest of the owner of a maiority of the stock. 

In Equity. Motion for preliminary injunction. 

George Gray and Knox & Reed, for complainant. 

Hampton é Dalzell, for respondents. 

McKeknan, C. J. The Manchester Iron & Steel Company is a 
private corporation, authorized by an act of the législature of Penn- 
sylvania, passed April 29, 1874. By the certificate of its incorpora- 
tion it is placed in the claas of corporations for profit, and under the 
seventeenth division of that class, as a corporation for "the manufac- 
ture of iron or steel, or both, or any other métal, or of any article of 
commerce from métal or wood, or both." Its powers, therefore, are 
derived from and are defined by the thirty-eighth section of the act, 
which relates speoially to corporations of that description. The first 
clause of that section, which is the only portion of it that is material, 
provides that — 

" Every such corporation may, in the manner prescribed in this act, increase 
its capital stock to an aniount not exceeding $5,000,000, and shall hâve the 
right to purchase, lease, hold, mortgage, and sell real estais and mining rights, 
to prove and open mines, to mine and prépare for market, or for theirown use 
and consumption, coal, iron ore, and other minerais, and to erect and construct 
furnaces, forges, mills, foundries, manufactories, and such other improve- 
ments and érections as they may deem necessary, and to manufacture iron 
and steel, or any other métal, or either thereof, in ail shapes and forms, and 
either of thèse metala, exclusively or in combination with other metals, or 
with wood, and to transport ail of said articles or any of thern to market, and 
to dispose of the same, and do ail such other acts and things as a successf ul 
and convenient prosecution of said business may require, provided they shall 
not, at any time, hâve more than 10,000 acres of land within this common- 
wealth, including leased lands." 

The organization of the company défendant embraces a président 
and four directors, of whom the complainant is one, and repreaents, 
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in his own right, a majority of the stock issaed by the corporation. 
In that charaeter he files his bill, alleging that the annual élection 
of directors by the stockholders is to occur on the nineteenth of Jan- 
uary, 1882, and that a majority of the board of directors hâve detor- 
mined and propose, against his protest, before the annual élection, 
to lease the whole plant of the corporation for a term of not less than 
five years, with an option in the lessee to purchase the premises at a 
price to be fixed in the contract. He therefore asks the intervention 
of this court to restrain the proposed action of the directors. 

The respondents admit that they propose to lease the property of 
the corporation to a responsible tenant for a term of not less than 
five years and not exceeding ten, at an annual rental of not less 
than $20,000, with additional incidental payments to be made by the 
lessee, and they allège that the completion of this arrangement 
requires prompt action on their part, and that it was, in the highest 
degree, conducive to the interests of the stockholders. 

In the view we take of the case, it is unnecessary to consider 
whether the contemplated lease is expédient or not. Under ordi- 
nary circumstances that considération is addressed solely to the dis- 
crétion and judgment of the governing power of the corporation, and 
a court of equity would not, therefore, assume to control it. 

The primary question is, has the corporation the power, under its 
charter, to make the proposed lease, and if so, ought it to be exer- 
cised by the. directors without référence to or against the judgment 
of the stockholders ? A charter ought to be liberally construed to 
effectuate the object of the création of the body corporàte, butit can- 
not be regarded as possessing any power which is not conferred upon 
it by express grant or clear implication. The rule as stated by Mr. 
Justice Miller in Thomas v. R&ilroad Co. 101 U. B. 82, is — 

"That the powers of corporations organized under législative statutes are such 
and such only as those statutes confer. Conceding the rule applicable to ail 
statutes, that what is fairly implied is as much granted as what is expressed, 
it remains that the charter of a corporation is the measure of Its powers, 
and that the enumeration of thèse powers implies the exclusion of ail othera." 

The corporation in this case is a manufacturing association, re- 
sulting from its statutory classification and its description in letters 
patent. The fundamental object of the association, as declared by 
law, is the manufacturing of iron and steel, or other metals, either 
separately, or in combination with each other, or with wood, and it 
v.9,no.ll— 41 
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ÎB oBvious tfeat' the powers conferred upon it are incidental and aux- 
iliary to the main purpose of its éreation, and are to be exeroised 
through its corporate organization. In the thirty-eighth section of 
the statute (quoted above) the powers of the' corporation are emi- 
merated specificaliy, but the power to lease is not f ound in this enu- 
meration. In the language of Judge Miller, this omission "implies 
the' exclusion" of such power. The powarto lêase is given, but it is 
to acquire propérty in that mode. Even if it can be construed other- 
wise, or can be implied from, or is embraeed in, the express power to 
sell, as was argued, it ia limited in its exercise to real estate and 
mining rights, andidoes nol eomprehond the entire plant of the cor- 
poration. 

We are of opinion, then, thàt the charter contemplâtes and author- 
izes the prosecution of the business described in it, by the corporation 
iteelf, by the direct agency and under the ■ supervision, manage- 
ment, an<l administration of the corporate offioers whom the stock- 
holders-may sélect for that ipurpose; and that a contract which 
involves a relinquishment of this faculty, or a transfer of it to others, 
is beyond the scope of the power'of the corporation. 

But if this conclusion is the resuit of too stirict a construction of 
the charter, we are of opinion that the power in question is not exer- 
eisable independently of the judgment of the stockholders. The 
direct-ors and officers of a corporation are its exclusive executive 
agents, and, as it can only act by and through them, the powers 
vested in the corporation are deemed t»ibe conferred upon its repré- 
sentatives; but they are, nevertheless, trustées for the stockholders. 
The law recognizes the stockholders as the ultimately controlling 
power in the corpojjation, becausethey may, at each authorized élec- 
tion, entirely change îià organization, and may, at any time, keep 
their trustées within the line of faithful administration by an appeal 
to a court of equity. Hence, it bas béeii held that the directors of a 
corporation cannot alone increase ita capital stock, where such in- 
crease was authorized by its charter, "at the.pleasure of said corpo- 
ration," and where it was provided "that ail the powers of said cor- 
poration shall be vested in and esercised by a board of directors," etc. ; 
and this for the reasoh- that "the gênerai power to peform ail corpo- 
rate acts refers to the ordinary business transactions of the corpora- 
tion," and not to a change so fondamental and organic. 18 Wall. 
234. 

The change proposed hère is not organic, it is true, but it îs thorough 
and fundamental, as it affecta the administration of the company'a 
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affairs. It involves a withira-Wal from the control and management 
of the stockholders of the entire property of the corporation for a 
period of at least five years; it will preclude foi? a like period the exer- 
cise annually by the stockholders of their judgment as to the par- 
ticular charaeter and method of çonducting the business affairs of 
the corporation ; and it dénies to the stockholders any right of sug- 
gestion or disapproval of the conditions upon which a relinquish- 
ment of important corporate faculties may be conoeded. Surely a 
power which will be attended with such conséquences does not re- 
late "to the ordinary business transactions," nor "to thé orderly and 
proper administration of the affairs," of the company, and hence can- 
not be exercised by the directors without express authority to them. 
But tho fact is oonceded that the complainant represents a majority 
of the stock issued by the corporation, and he has made known to us 
in his biir that the proposed lease is répugnant to his judgment. We 
are therefore called ùpon to décide, not merely that it may be made 
by the directors without consulting their constituents, but against the 
protest of a majority of them. This we oannot do, but order that a 
preliminary injunction be issued as prayed for. 



In re Swenk, Bankrupt. 
{Circuit Court, W. D. Pennsylvania. Novcmber 16, 1881.) 

1. Equitabm! Rbi-ibf— Judgments — Appbals— Fkadd. 

la January, 1876, Thomas Swenk; gave to one Dougal a warrant to confess 
judgment against him, and on the thirteenth of March, 1877, a like warrant 
was given to one Baker, and iu pursuahce of thèse warrants judgments'were 
confessed and entered in April, 1877. Proceedings in bankruptcy were com- 
menced on the seventeenth of May, 1877. By order of the district court the 
real estate of the bankrupt was sold discharged of liens, the proceeds of sale 
being substituted for the land as security for the liens upon it. The appellees 
applied to the court for, and obtained, an order directing the payment of their 
Judgmen-ts out of the funds produced by the sale. The assignée opposed this 
application upon the ground that the judgments were fraudulent préférences 
Under thfi bankrupt act. Held, that an appeal will not lie to such order. The 
judgments being apparently valid, the only mode of contesting and avoiding 
them is by complaint in equity, and a decree which might be the subject of 
appeal to either the circuit or suprême court ; that where the warrants upon 
which the judgments were confessed were executed and delivered more than 
two months before the pétition in bankruptcy was flled, it was beyond the 
power of the court to avoid the judgments on the ground of construptlve 
fraud. 

Appeals by W. A, Heinen, assignée, from the orders of the district 
court directing the payment of judgments of Baker and Dougal, out of 
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the proceeda of the sale of the real estate ol tbe bankrupt, upon 
whioh they were liens. 

John McCleery and Samuel Linn, for appellant. 

Joshtia Cromley and J. 0. Parsons, for appellees. 

McKbnnan, C. J. It is urged by the counsel of the appellees that 
this court ought not to take cognizance of thèse cases, because the 
order of the district court is not subject to appeal, and I cannot say 
that the objection is without force. 

By the order of the bankruptey court the real estate of the bank- 
rupt was sold discharged of liens, and, of course, the proceeds of the 
sale were substituted for thè land, as security for the liens upon it. 
The appellees held judgments against the bankrupt which were 
apparently liens upon the real estate sold, and therefore applied to 
the court for an order directing the payment of their judgments out 
of the fund produced by the sale. The assignée opposed tliis appli- 
cation upon the ground that the judgments of the appellees were 
fraudaient préférences under the bankrupt act, but notwithstanding 
Hs objection the court made the orders prayed for; and it is from 
thèse orders that thèse appeals hâve been taken. 

Although the subject-matter of the objection is within the juris- 
diction of the court, yet the method of asserting it was inappropriate 
and unwarranted. It had nothing of the formai character of a suit 
in equity, by which alone the objection could be effectively urged. 
The judgments were apparently valid, and the only mode of contest- 
ing thia andof avoiding them isby a complaiat in equity and a decree, 
v?hich might be the subject of appeal to either the circuit or thf 
suprême coijrt. From the resuit of .any other form of proceeding or 
adjudication no appeal is provided by any clause of the bankrupt 
act. I might, therefore, décline to consider the merits of the contest, 
which hâve been very fully discussed by counsel. But I think the 
orders of the district court were properly made, even considering the 
grounds of objection set up by the assignée. In January, 1876, the 
bankrupt gave to Dougal a warrant to confess judgment against him, 
and on the thirteenth of March, 1877, a like warrant was given to 
Baker; and, in pursuance of thèse warrants, judgments were confessed 
and entered in April, 1877. The proceeding in bankruptey was com- 
menced on the seventeenth of May, 1877. Although, then, the judg- 
ments were entered within two months before the commencement 
of proceedings in bankruptey, yet it bas been held, and is now the 
well-settled law, that the warrants upon which the judgments were 
confessed must be given within the two months fixed by the bankrupt 
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law to render such judgments questionable as fraudaient préférences. 
In both cases hère the warrants were executed and delivered more 
tban two months before the pétition in bankruptcy was filed, and 
hence it was beyond the power of the court to avoid the judgments 
on the ground of constructive fraud. The court below, therefore, 
properly recognized the validity of the judgments of the appellees, 
and made the orders prayed for. 
Appeals dismissed at costs of appellant. 



KiEK V. Lewis and others.* 
{Oircuit Court, E. D. Louiaiana. December, 1881.) 

1. Confiscation Act of Augdst 6, 1861. 

A sale uûder the confiscation act of congress, approved Augnst 6, 18'61, (12 
8t. 319,) conveyg to the purchaser the fee oï the property, aad not the life- 
estate only of the owner thereof. 

2. Pardon. 

It seems, that a pardon does not remit forfeitures where the rights of third 
persons hâve intervened. 
, Armstrong's Foundry, eyfull. l^Q, â.iatm^u\Bh.^i. 

Plaiijtifif, on behalf of herself and her miner children, alleged that lier laté 
husband, E. W. Pasteur, and his brother, C. N. Pasteur, were, during their 
liyes, the owners of certain real estate in New Orléans, Isnown as the Virginia 
Press; that under proceedings takén in virtue of the act of congress, approved 
August 6, 1861, entitIed,"An act to conflscate the property used for insurrec- 
tionary purposes," on November 17, 1863, said property was seized by the 
United States marshal, and subsequently condemned and sold. The bill ttoen 
avers that by such procédure the estate of said E. W. and 0. N. Pasteur was 
forfeited for and during the term of their natural lives. Complaiuant then 
sets forth the death of her husband and his brother; her appointment as 
tutrix of their minor children ; the possession of défendants of the property 
in question ; and prays that the undivided half thereof formerly belonging to 
her husband be delivered up to her, and that there be an accounting for the 
fruits and revenues that hâve accumulated sinee the death of her husband. 
The défendants demurred on two grounds: (1) That proper parties had not 
been made; and (2) that tlie marshal's sale of the property, alleged in the 
libel, was a full and complète divestiture of title from E. W. Pasteur and his 
heirs, and not merely of his life-estate, as claimed by complainants. 

W. IL Mills and R. Stuart Dennee, for complainants. 
John A. Campbell and Thos. L. Bayne, for défendants. 
BiLLiNGS, D. J. There hâve been several grounds urged in sup- 
port of the demurrer. I shall consider but one : Did the respondents 

♦Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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purcbase the îee of the property or only a life-estate ? The bill and 
record of this confiscation proceeding, which are made part thereof, 
Bhow a sale by the United States marshal, and a purchase by the 
défendants, of the property hère demanded, under the act of August, 
1861. That act provided for the seizure and confiscation of property 
used, or intended to be used, to aid in a rébellion, then a war. It 
made no discrimination between the property of citizens and that of 
aliens. It excited no scruples as to its constitutionality in the mind 
of the président. It -was qualified and restricted by no joint resolu- 
tion; in fact, it added nothing to the undoubted right of war which 
the government before that possessed to seize and dispose of ail 
property used in aid of its enemies. The sole effect was to déclare 
the purpose of congress to enforce a belligerent right. The suprême 
court says this emphatically in Miller v. U.S. 11 Wall. 308, and they 
reaffirm the same doctrine in Oshom v. U. S. 91 U. S. 477. AU the 
cases in which the suprême court bave limited the estate which 
passed at a confiscation sale to a life-estate bave been prosecuted 
under the act of July 17, 1862. In ail thèse cases the restriction bas 
been put on the estate in conséquence of the joint resolution. See 
Bigelow v. Forrest, 9 Wall. 341, and Day v. Micou, 18 Wall. 156. But 
the joint resolution was in its terms confined to the act of 1862. The 
effect of this confiscation, which in its terms included the fee, is to be 
determined by the character of the act of 1861. This the suprême 
court say was an exercise of the war power, and not of municipal 
Bovereignty. This is consistent with the rulings of the suprême 
court in the Armstrong's Foundry, 6 Wall. 769. That case holds that 
a pardon, properly pleaded, ended proceedings under the act of 1861. 
That case does not décide the question presented hère. The power 
given by the constitution to the président to pardon is without qualifi- 
cation, and a complète pardon remits ail forfeitures except where the 
rights of third persons bave intervened. This is equally true where 
the forfeiture arises under a merely municipal law or the law of 
nations, and does not conflict with the doctrine, as above established, 
that a forfeiture arising jure belli is to be measured by the grant 
of power to congress to déclare war and make peace; or with the 
other doctrine, that the act of congress iinder which this forfeiture 
was made was the exercise of a belligerent right on the part of 
the government of the United States. 
Let the demurrer be sustained. 
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Davis and others v. Brown and othera. 

{Gircuit Court, 8. D. New York. May 25, 1881.) 

1 Eeisstte No. 8,.589— Qraijt Bbilm — Validitt— InpfliiîaEMENT. 

Reissued letters patent Noj 8,589, granted Pebruary 18, 1879, to Charles F. 
Davis, for improvement in grain drills, held valid and infringed. Complain- 
ant's invention being a grain drill, constnicted to shift or cliange the seeding 
shoes from a straight.to a zigzag Une, or vice versa^ and to admit of their being 
raised separately or ail togetlier, and consisting in Connecting the shoes by 
means of drag-bars and yokes to a crank-shaft mounted on the forepart of 
the main frame, and by means of levers, one for each shoe, in such a man- 
ner to a rear shaf t, actuated by a lever within reach of the opërator, as to per- 
mit of ail the shoes being raised simultaneously, such shoe levers having also 
indépendant levers or handles, so that each may move irrespective of any other, 
the lower end of thô operator'g lever having connected to it a rack-bar, taking 
into a pinion fastened on the end of the crank-sliaft, and, when actuated, shift- 
ing the shoes into aetraight or zigzag Une, Iield irifringed by defendant's de- 
vice, in which every asltçrnate shoe is connected to an immovable part of thq 
frame, and every other alternate shoe is connected to a swinging cross-bar, 
actuated by a lever at the rear of tlié machine, to shift the shoes attached to 
such movable frame or cross-bar, and in which springs are arranged to hold 
the movable shoea normally in a stfaight line, and urge them into a straighï 
line, when the power exerted upon the operator's lever in shifting is released. 

W. F. CogsweU and S. D. Bentley, for plaintiffs. 

B. F. Thurston and Wood é Boyd, for défendants. 

Blatchfoed, C. J. This suit is brought on re-issued letters patent 
No. 8,589, granted to Charles F. Davis and William Allen, February 
18, 1879, for an "improvement in grain drills," the original patent 
having been granted to said Davis, as inventor, February 18, 1868. 
The foUowing is the spécification of the re-iasue, reading what is 
inside of brackets and what is outside of brackets, omitting what is 
in italics : 

" Figure 1 représenta a top plan [or top view] of the drill with the seed-box 
removed, but its position shown by red [dotted] Unes to show the parts under ■■ 
neath it. Figure 2 rëpresents the crank-rod or shaft to which the front ends of 
the drag-bars are attached, when detaclied from the machine. Pigure 3 rëpre- 
sents an end view of the drill with the wheels removed, to show the parts behinrt 
it, and representing, by hlaoli, [f ull aud] dotted, and red lines, the several opera- 
tive parts, and their positions under the changes of thé machine or of its parts, 
Similar letters of référence, whtre fhey oocur in the separate figures, dénote 
like [corresponding] parts in ail of the drawings, [figures.] The object and 
purpose of my invention are [is] to shift or change the seedihg-shoès or hoes 
from a straight to a zigzag line, and vice versa; and, further, to so bang tbt 
shoes or hoes as, in addition to this [the] shifting process, to admît of being 
raised separately, or the whole séries together, as may be foUnd necessàry. 
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* * * Upon anaxle, A,supportedm[on] theusual canying wlieels, BB, 
is mounted a main frame, C, and on the main frame a seed-box, D, the slides 
of which may be operated in any of the well-known ways. In bearings, E, 
in the front portion of the main frame, is hung, so as to rock or turn therein, 
a zigzag or crank-shaft, F, shown detached in figure 2, and to the oranks 
[crankj or wrists, aaa,ot this shaft, are connected, seriatim, the drag-bars, 
6 6 6, by means of bows or yokes, c, each bow or yoke taking two of said 
wrists, as shown In figure 1. To the rear ends of thèse drag-bars, 6, are 
attached the shoes or hoes, G, in any of the usual well-known ways. In the 
projeeting rear portion of the main frame, C, there is hung a shaft, d, upon 
which there is a lever, e, by which it can be rocked or roUed in its bearings. 
At suitable distances upon this shaft, d, there is placed a séries of levers, //, 
one for each shoe or hoe, which are kept in their proper positions on the shaft by 
pins, T T, or other suitable devices, but which can be moved independent of 
the shaft, or of each other, or ail togetiier, as will be explained. The levers 
/, hâve a hub or swell, g, at their central portions, where they are slipped 
onto the shaft, d, and into each one of thèse hubs is set a pin, 2, which is 
above the pins, T T, in the shaft, so that each lever can be turned upon the 
shaft ; but when the shaft is rocked or turned, then ail the levers are worked 
simultaneously. To the forward ends of thèse levers, /, the shoes or hoes 
are respecUvely connected by a link or hinged rod, h, the rearward projeeting 
ends of said levers serving as handles for the operator to seize and virork sep- 
arately, when necessary todo so, or he can raise the whole séries by seizing and 
working the lever, e. One end of the shaft, d, projects through the tiinber 
of the main frame, for conveuience of placing the parts, and upon it is a 
lever, H, and a spring-locking lever, i, connected wlth it, both of which lev- 
ers the operator may grasp at once, and by pressure, flrst unlock the catch 
and then move the main lever, II, and the shaft, d, as well as the parts con- 
nected with it. The catch or locking lever, i, locks into or against a [the] stop- 
plate, J, on the main frame, when not other wise controUed. The upper por- 
tion of the lever, H, serves as a handle to work it by, and to the lower end of 
it is pivoted a rack-bar, [or conuecting-rod,] m, which takes into a pinion, n, 
fastened on the end of the crank or zigzag shaft, "F, and when the pinion, n, 
is turned, the crank-shaft is also turned, and as it is turned it shif ts the shoc j 
or hoes into a zigzag or a straight line, as the case may be. When the lever, 
H, and the zigzag shaft, F, [and the Connecting bar, m,] and their several 
connected and operative parts, are in the positions shown by the black [f ull] 
lines in figures 1 and 3, the shoes or hoes. G, are then in a straight line across 
the machine; but when the lever. H, is shifted into the position shown by the 
red [dotted] lines in figure 3, it turns the shaft and moves the parts connected 
with them, and the shoes or hoes will then stand in a zig7,ag line across the 
machine, as shown by the red [full] lines, or in what may be termed two lines, 
one in advance of the other, and [in order] that the shoes or hoes may be thus 
moved into one or two lines, and still be susceptible of being raised up sepa- 
rately, or in their séries capacity, their connections and [the] attachments must 
ail be hinged or yielding. When there is an odd number of shoes or hoes on 
the machine, the odd one should be in the rear séries, in which case there 
would be no necessity of locking the lever, H, when the shoes were [are] so 
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aimnged, as the greater résistance on the greater number would alwaj's keep 
theni so; but if an even number of shoes be used, and an equal number in eacli 
row, tiien the lever would hâve to be locked or f astened in both of its positions. 
It is obviousthat other mechanical devices maybe used for shifting the shoes 
or hoes from a straight into a zigzag Une, or vice versa, I hâve devised sev- 
eral ways of accomplishing this movement. [The rack-bar or connecting-rod, 
m, may be used for this purpose, and thereby the shoes or hoes may be shifted 
from a straight to a zigzag line, or vioe versa, said conneeting-bar, m, being 
held in position, if desired, by any of the usual mechanical devices for tbat 
purpose; second, bymeans of] as, for instance, a sheave, pulley, or chain-wheel, 
[which] may be keyed to the end of the crank-shaft, and to this wheel or 
sheave a chain may be attached, and, passing around it, retend thenoe to the. 
lever, so that, by ivorking the leoer, [means thereof,] the same efEect wçuld 
[can] be attained by the rack and pinion. 

"Anotherplan may be as foUows: A crank or cross-arms maybe placed on 
the turning shaft, û& bymeans of [a] Connecting' [rod or] rods which con- 
neot the oranks orarms with the levers, the shaft may be turned [by the oper- 
ator] and the shoes thus thrown into a straight or zigzag line, as may be 
desired; or, instead of [thè crank shaft] crànk-shafts to shift theshaes, the 
shoes may be united in sets to différent bars, which may be straight, both 
bars being united to cross-bars or heads at their ends. Now, by shifting [the 
relations of] thèse two bars, [and by the means aforesaid, or by the con- 
necting-rod, m, the operator can] th^y will shift the shoes [or hoes] attached 
to them, and change them into the positions [position] hereinabove deseribed. 
■When the hoes are set in a zigzag line, as above mentioned, and are in that 
position raised up, a pin, 3, in the extrême end of the shaft, d, will take 
against a pin, 4, in the lever. H, and thereby shifting the hoes into more 
nearly a straight line as they rise, or into quite a straight line, depending upon 
the extent to which they are raised." 

Keading in the foregoing what is outside of brackets, including 
what is in italios, and omitting what is inside of brackets, gives the 
text of the spécification of the original patent. The claims of the 
re-issue, six in number, are as follows : 

"(1) The shoes or hoes of a seed-planter attached to the main frame, sub- 
stantially as deseribed, whereby they may be simultaneously shifted from a 
straight to a zigzag Une, or vice versa, by a single movement. (2) The shoes 
or hoes of a seed-planter attached to the main frame, substantially as de- 
seribed, in combinatiou with a lever, 6r its équivalent, whereby they can be 
shifted, at the pleasure of the operator, from a straight to a zigzag line, or 
vice versa. (3) The shoes or hoes of a seed-planter attached to the main 
frame, substantially as deseribed, in conibination with a rod, or its équivalent, 
whereby they can be shifted from a straight to a zigzag line, or vice. versa. (4) 
A séries of shoes or hoes that are capable of being changed from a straight to 
a zigzag line, or vice vei'sa, in combination with independent levers Connecting 
said shoes or hoes with the lifting-bàr, whereby they can be raised by the 
operator individually or as a whole, substantially as deseribed. (5) The shoa 
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hinged to both its drag-bar and its individual lever, so tliat it can be laisod 
or lowered, in either of its changed positions, by a lever that is pennanently lo- 
cated, substantially as described. (6) In combination with a séries of shoes or 
hoes that are capable of being changed by the operator at the rear of the 
machine from a straight to a zigzag Une, or vice versa, a shaf t and lifting lever 
conneeted therewith, whereby the vrhole séries can be raised at once by the 
operator to pass obstructions, substantially as described." 

The claims of the original patent were three in number, as follows : 

» (1) So attaching the shoes or hoes of a seed-planter to the main frame, as 
tùat by means of a lever, or its équivalent, said shoes may be shifted from a 
straight to a zigzag liiie, or vioe versa, at pleasure, substantially as described. 
(2) In combination with a séries of shoes or hoes that are capable of being 
changed from a straight to a zigzag Une, or viee versa, the So Connecting of 
aaid shoes by independent levers to the lifting-bar, as that they be raised by 
the opération individually or as a whole, substantially as described. (3) Hing- 
ing the shdë to both its drag-bar and to its individual lever» so that the shoe 
may be raised and lowered, in either of its changed positions; by a lever that 
is permanently located, substantially as described." 

Claim 1 of the original is substantially the same as claim 2 of the 
re-issue. Glaim 2 of the original is substantially the same as claim 
4: of the re-issue. Claim 3 of the original is substantially the same 
as claim 5 of the re-issue. The original spécification stated that 
there were two objects in the invention. One was stated to be to 
shift or change the seeding shoes or hoes from' a straight to a zigzag 
line, or vice versa. It is plain from the text, and from the meohan- 
ical construction of the apparatus, that the shifting was to be done by 
the opération from the rear of the machine, and without stopping the 
machine, and that ail the shoes whieh were to be shifted were to be 
moved simultaneouslj and not successively. 

The particular method shown was to hâve in the front part of the 
machine a turning-shaft, with'cranks on it so arranged that the shaft 
did not hâve a straight, continuons axis, but had sets of axes in dif- 
férent lînesj alternating, so that yokes béing attached, each to two of 
the cranks, and each two of the cranks having axes in a différent 
line from the line of ihe axes oi the next two adjoining cranks, the 
yokes being of substantially equal length, and being conneeted by 
drag-bars at llie rear enda of the drag-baxs to the shoes, a rotating 
movement given to the crank-shaft would shift the shoes by moving 
ail of them, each alternate shoe moving in an opposite direction from 
the direction in which every other alternate shoe moved, and thus a 
space being opened or closed of double the distance thi:ough which 
any shoe traveled, îhe particular method of producing the shift- 
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ing, shown in the drawings and model, was to hâve a cross-shaft in 
the rear part of the machine, and an upright lever on the end of it 
extending up for a handle, and below having pivoted to it a bar run- 
ning forward, and made in its forward end into a rack, working into 
a pinion on the end of the crank-shaft. Moving the lever worked 
the rack and pinion, and turned the crank-shaft and shifted the 
shoes. The estent of the extrême rotating movement of the erank- 
shaft was about half a circle back and forth. It is perfectly obvions 
that when the prineiple of the shifting of the shoes by so attaching 
them to a shaft having a rotating movement that such rotating 
movement of the shaft would shift the shoes attached to the shaft, 
was embodied in machinery, and one method of imparting such 
rotating movement to the shaft was embodied in machinery by a 
lever acting through a rod and a rack and pinion, it was mère me- 
chanical skill, and not invention, to substitute for the lever, rod, 
rack, and pinion some other mèchanical means of giving such rotat- 
ing movement to the shaft. 

Accordingly, the original spécification says that it is perfectly 
obvions that other mèchanical devices may be used for shifting the 
shoes. It then suggests, as one mode, to hâve the lever, insteaàl of 
working a rod, rack, and pinion, work a chain extending f rom it to and 
around a sheave or pulley keyed on the end of the crank-shaft. It 
also suggests that "a crank or cross-arms may be placed on the turn- 
ing shaft, and by means of Connecting rods whieh connect the cranks 
or arms with the levers the shaft may be turned."* This evidently 
means that a crank or a cross-arm may be put on the end of the 
shaft in place of the pinion, and a Connecting rod be run from the 
crank or the cross-arm to the lever, and be worked by it to rotate the 
shaft. It also says that "instead of crank- shafts to shift the shoes, 
the shoes may be united in sets to différent bars, which may be 
straight, both bars being united to cross-bars or heads at their ends," 
and that "by shifting thèse two bars they will shift the shoes attached 
to them." The idea hère is to dispense with the crank-shaft, and 
fasten some of the shoes to one straight bar and some to a second 
straight bar, and hâve cross-bars or heads at the neck of the two 
bars so uniting them that the bars may be shifted to shift the shoes. 
The idea seenis to be preserved throughout of having a lever at the 
rear part of the machine, at the end of a Connecting rod or a chain, 
and working thereby a pinion or a pulley on a shaft or two bars with 
shoes attached to them. 

The défendants hâve à machine in %hieh every altornate slide is 
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connected to an immovable part of the frame, and every other alter- 
nate slide is connected to a swinging cros?-bar, which hangs down so 
as to hâve a rotating motion back and forth in the arc of a circle by 
reason of its being hung in bearings in the sides of the frame. A rod 
extends from nearly the middle of the width of the swinging cross- 
bar to the rear part of the frame, behind the Une from which the 
shoes are suspended, which rod is supported in the center of its 
lengthj and terminâtes at ita rear end in a handie, so that an operator 
can work it, and by pulling it shift simiiltaneously ail the shoes that 
are attached to the swinging cross-bar. Two coiled springs are so 
arranged that when the rod is pulled the springs are compressed, and 
when the rod is released the action of the springs tends to throw the 
swinging cross-bar, and the shoes attached to it, towards the front of 
the frame again, restoring them to the position from which the pull- 
ing of the rod moved them. Thus, only alternate shoes are shifted, 
but the advantage of simultaneously changing the relative positions 
of the toes of the shoes to each other, and thus making a wider space 
in a straight line between any two toes at one time than at another, 
is secured, as in the plaintifif's arrangement. 

In the défendants' machine the shoes are so set that their toes are 
never in a straight line across, but, when nearest to each other, are 
Bomewhat ont of a straight line, and the pulling of the rod causes the 
distance between them to increase. The shoes which move, in 
increasing such distance, do so through the rotating motion to and 
fro of the swinging cross-bar to which they are attached, such 
motion being imparted by the pulling, at the rear of the machine, of 
the rod attached to the swinging cross-bar. In the plaintiff's machine 
the shoes which move in increasing such distance do so through the 
rotating motion to and fro of the crank-shaft to which they are 
attached, such motion being imparted by the pushing, at the rear of 
the machine, of the rod that carries the rack, the rod being worked 
by a lever. It makes no différence, so far as the use of the real 
invention of Davis is concerned, that in the défendants' machine only 
alternate shoes are shifted, and not ail the shoes, and that the shoes 
which are not shifted are fastened to an unmoving bar, and that the 
actuating rod is in the length of the swinging cross-bar, and not at 
one end of it, and that the rotating motion of the points where the 
shoes are attached is accompanied by a hanging down of the swing- 
ing cross-bar, instead of hâving the bearings in the line of its axis, 
and that the actuating rod is pulled directly at its rear end instead 
of being pushed through a lever, and that the shoes are retracted by 
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springB, aided by the pushing of a rod, instead of by the pulling of a 
rod through a lever, aud that the shoes are not nominally out of a 
straight line. Thèse minor mattérs are ail aside from the real 
invention of Davis, as disclosed by.his original spécification. 

The next question is, what is secured by the claims of the patent, 
in view of anything shown to hâve existed before ? Varions alleged 
prior inventions and patents are set, up in the answer. Testimony 
appears to hâve been taken only as to those of Powers, Slander, and 
Uring, in respect to shifting arrangements. The latter two were not 
insisted on at the hearing, and are not mentioned in the défendants' 
brief. Anticipation by Powers is strenuously urged as to the shifting 
arrangements. It is also urged tha.t the défendants hâve done in that 
respect only what Powers did before Davis. Davis carries back his 
invention to September, 1866. Whatever Powers did he did in 1862. 
He was engaged in that year inmaking and selUng farm implements^ 
at Madison, Wisconsin. During thewinter of 1861-2 aud the spriiig 
of 1862 he was selling thèse grain-drills, with iron drag-bare, Dïir- 
ing the season of 1862, noticing the working of drills in- the field, he 
conoeived the idea that the shoes could be put into single and doubl« 
ranks by a more easy method than then used. He worked ont a plan 
and made a model of it, and applied for a patent thereon. The ap- 
plication was filed November 10, 1862. The patent was ordered to 
issue December 6, 1862, but was never issued. Why, does not 
appear. The spécification filed states that the "invention consists 
of a device to enable the shovels or plows of a drill to be set in single 
or double rows or ranks, with greater ease and facility than hitherto." 
The method described, and shown in the drawings, is to baye a cross- 
row of stationary shovels ; a cross-row of other shovels attached to a 
eross-bar. This cross-bar is arranged at each end of it to slide to 
the extent of eight inches to and fro in a groove, and thus two rows 
may be made; or the sliding cross-bar may be set at a point where 
ail the shovels are in a Une, and thus one row be f ormed. The mov- 
able cross-bar is secured, when set, by bolts, 

The claim covers "the method of double and single rankipg the 
drill-teeth, by the adjustment of the sliding cross-bar, A, to which 
are attached the alternate drill-teeth or shovels to différent positions 
between the side pièces of the frame." The description states that 
"by this device double or single ranking can be effecteid in a moment, 
instead of more tedious processes of other similàr machines;" and 
that "double and single ranking is a highly-important feature in a 
drill to adapt it to différent soils and circumstances." It is clear 
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that thîs shiftîng could not be produced in Powers' apparatiis by an 
operator riding on the machine, nor without stopping the motion of 
the machine. There was no rod or means of actuating the sliding 
cross-bar, except to take hold of it. by the hand, and slide it and fix 
it in place by setting movable bolts. Davis' actuating lever bas 
eonnected with it a spring-loeking lever, so arranged that both levers 
can be grasped at once ; and, by pressing the locking lever towards 
the other lever, a catch is unloeked, so that the main lever can be 
moved. In the defendant's machine there is a locking device on the 
actuating rod at about the center of its length. This automatie sim- 
ultaneous shifting device is a marked feature in both the plaintiff's 
and defendant's arrangements, and is wanting in the foregoing 
structure of Powers. Powers put the foregoing shifting arrangement 
"onto twô or may be three drills" which he had on hand. He testifies 
to the use of two of them, and says they worked perfectly so far as 
changing the rank of the drill was concerned. He macle a différent 
style of drill for 1863, and then ceased to make drills. 

We inow corne to what is more material. Powers says that "on 
one or ffiore" of the machines containing the foregoing shifting 
arrangement he had the following device : He attachéd chaîna to the 
iwo^riâs of the sliding cross-bar and underneath, which chains went 
f orîward to the semi-discs of a rock-shaft in front of the front beam, 
to wbicb was attachéd a hand4ever adapted to be reached and 
operated by the driver on the seat of the machine. By pulling this 
lever bàckward, the rock-shaft took up tbe chains, and brought the 
rear beatn forward to the single-rank position. The lever was se- 
-cured in position by a pin in a semi-circular guide, centering on the 
axis of the rock-shaft. When it was desired to double rank the 
shovels, the pin was removed, and the lever was allowed to sweep 
forward, which permitted the rear cross-beam to draw bàckward, 
when the drill was in motion, to double rank again. 

Powers illustrâtes this arrangement by a drawing marked "Powers, 
No. 2." Powers says that he does not know what became of thèse 
drills; that he had taken out a patent on grain drills in 1862, before 
;making said application ; that he bas no recoDection of applying for 
a patent for the hand-lever shifting device; that that was got up 
aft'er the application of November 10, 1862, was filed; and that he 
thinks he filed an application for another patent on grain-drills after 
the application of November 10, 1863. He testifies as foUows : 
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'^Cross-question^. Àt what season of tlie year, and in what year, was this 
^ever device. attached .to this machine al?(nre referred to? Answer. I think 
it was in the fall or early winter of 1862; most likely the latter part of 
November of that year. Cross-question 33. When was the machine used in 
the field, with ail thèse attachments above described? Answer. It was used 
in the ensuing spring, I believe, but tiied in the fall before, in earth, to see if 
the contrivance would work." 

This is ail that Powers says on this subject. He does not say 
that the machine with the hand-lever did work successfully, or that 
it was more than an experiment. The improvement of an actuating 
lever was a désirable one, yet no more were made. , He doeB not say 
distinctly that more than one was made with the lever. His testi- 
mony as to use in the field is qualifièd by "I believe," and he tells of 
no other use but a trial, the resuit of which he does not give. He 
was not encouragea to make more or to apply for a patent, although 
he thought enough of the arrangement shown in the application of 
November 10, 1862, to make that application, and although he 
àpplied for another patent on grain-drills after the time when he 
allèges he devised the hand-lever arrangement. 

Skinner gives no support to this hand-lever arrangement. He bas 
no affirmative recollection of it. . He remembers a drill, in Powers' 
shop, with a device by whioh the hoes wére shifted frqm double to 
single rank, and vice versa. ■ He saw the shaft made, but he does not 
remember the device for making it, exeept that there was a bar 
sliding horizontaUy, to which some alternate drag-bars were attached, 
and a stationary bar to which other alternate drag-bars were attached ; 
nor does he remember what the déviée was for holding the movable 
bar in position. AU this is referable to the machine described in the 
application for a patent, without the hand-lever arrangement. 

Stowe testifles that in January,: 1863, he thinks, he saw Skinner 
at Powers' shop, and they two saw a drill theje with a devipe attached 
for shifting the shoes to single or double rank, and saw Powers work 
it with a lever which, when drawii back, moved the shoes forward by 
nioving forward a sliding bar to which the shoes were attached. 

Kenter testifies to seeing at Powers' shop, during the fall of 1862, 
a grain-drill being built, which had a lever in the front part of the 
frame, with a roller, and a chain at eaeh end of the^ roller, the chains 
running to a sliding bar,' so that, by pulling the handle forward, it 
would bring the hoes into donble rank. He was a workman . for 
Powers at the time. Hô doesirtofknow what beeame of the machine. 
There was but one drill made so far as' he:know3. 
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Such recollection as Renter and Stowe testify to waa evidently 
greatly stimulated by the exhibition to them of the drawing, "Powers, 
No. 2," and of a model of the. arrangement. Their indépendant 
testimony is very weak. At most, however, whatever Powers did in 
the Avay of the actuating lever shown in the drawing, "Powers, No. 2," 
was a mère experiment. He acted as if he regarded it as of no 
value. It would hâve been of no value if it had been perfected. 
The reason why he threw it aside as valueless must bave been 
because it was not perfected. The case is one falling -within the 
principle of Gayler v. Wilder, 10 How. 477; Hall v. Blrd, 6 Blatchf. 
438; Hartshorn v. Tripp, 7 Blatchf. 120; Calioon v. Ring, 1 Olifford, 
592, 61i; 612; anà Wilson y. Coon, 19 0. G. 482; and not within the 
principle of Coffin v. Ogden, ISiWall. 120. 

What is shown in Powers' application of November 10, 1862, even 
if a perfected invention, embodied in working machines successfully 
used, doèS not antieipate claims 2 and 3 of the plaintiflf's re-issue 
patent. Claim 2 of the re-issue is the same as claim 1 of the origi- 
nal. The défendants hâve thin shoes attached to the main frame, 
substantially as described in the original and re-i'ssued patents, in 
cémbination with what is the équivalent of the Davis actuating rod, 
so that thereby the movable shoes, though not the immovable ones, 
are simultaneously shifted from one line to another, so that after 
the shifting ail the shoes taken together, movable and immovable, 
form a line more or less zigzag than before. This was never ac- 
complished, as a perfected invention, by any one before Davis. It is 
what Davis does and what the defeadants do, and they thereby in- 
fringe claim 2 of the re-issue. The défendants' rod is within the 
plaintiff's arrangement. It is the material part of the plaintifif's 
simultaneously-actuating arrangement. Davis bas the rod and the 
lever added to it. It is no invention to leave off the lever and retain 
the rod, and, instead of locking the lever, lock the rod. The lever 
in the one case pulls and pushes the end of the rod. The hand of 
the operator, in the other case, pulls and pushea the end of the rod. 
In having the rod and lever, Davis bas the rod as well as the rod 
and lever. Claim 2 of the re-issue, being a claim to the lever, and 
so a claim to the lever and rod together, for the lever can shift 
nothing uniess the rod is attached to it, is a valid claim, and is 
infringed if the rod, which is the material and essential part of it, 
is used, the rod being new with Davis as well as the lever. Sister 
V. Father, 8 Eli. & Blackb. 1004; Setters v. Dickinson, 5 Exch. 312; 
Adam, v Thayer, 17 Blatchf. 468. 
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Claim 3 of the re-issue is also valid, and is not open to the objec- 
tion that it is not warranted by the oi-iginal spécification. Tlie rod 
extending to the rear of the machine is the material thing in the 
actuating meohanism, and is f uUy described and shown in the original 
patent as the rack-bar. It is called a " Connecting rod," and a "Con- 
necting bar, " in the re-isstie and not in the original ; but that is imma- 
terial. It is a Connecting rod and a Connecting bar. It oonnects the 
actuating lever with the crank-shaft as in the def endant's machine ; 
it connects the actuating hand of the operator with the swinging 
cross-bar. ïhe re-issue, in speakiiig of mechanical devices for shift- 
ing the shoes, says : 

"The raek-bar or Connecting rod, m, may be used for this purpose,, and 
thereby the shoes or hoes may be shifted from a straight to a zigzag line, or 
vice versa; said Connecting bar, m, being held in position, if desired, by any of 
the usual mechanical devices for that purpose." 

This statement is not found in the original spécification ; but the 
rack-bar, m, is described and shown in the original, and it is ahown 
there as used to shift the shoes, and it does shift them when its rear 
end is moved, as it is, by the lever shown. A locking lever is shown 
to hold the actuating lever in position, and it is only the skill of the 
mechanic, when the lever is dispensed with and the bar is retained, 
to hold the bar in position by a locking de vice. No additional sup- 
port is given to claims 2 and 3 of the re-issue by calling in the re- 
issue the rack-bar a Connecting rod, or by omitting in the re-issue the 
words "which connect the cranks or arms with the levers," as thoae 
claims are warranted by the original spécification. 

Claim 1 of the re-issue is not to be so construed, in view of what 
existed in any machine made by Powers, according to what is shown 
in bis application of November 10, 1862, if to be regarded as a com- 
plète invention, as to cover what is found in such machine. The claim 
is to be construed as a claim to the shoes attached substantially as 
described, and capable, so far as they are movable, of being simul- 
taneously shifted by a single movement ; such movement being pro- 
duced by mechanism in the machine, and not requiring the stopping 
of the machine or the removal of pins or bolts. So construed, claim 
1 is valid, and is infringed by the defendant's machine. 

Davis put his shifting invention into use, and granted lieenses 
under his original patent. The form in which he used it in model 
No. 2 was substantially the embodiment of the same invention shown 
v.9,no.ll— 42 
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in the drawinga of hîs patent. It had no crank-shaft, but had a bar 
with short cross-bars fixed to it, and cross-arms extending between 
the oross-bars and drag-bars attached to thèse arms, and he diapensed 
with the rack and pinion, and prolonged one of the cross- bars near 
the middle of the length of the first-named bar, and carried a rod 
from it to the rear of the machine, to the lower end of a hand-lever 
on a shaft from which the shoes were hung, and so worked the shoes ; 
the first-named bar turning as a shaft in bearinga, and each alter- 
nate drag-bar being so attached to the first-named bar as to hâve, 
when attached, a rotating motion in the arc of a circle in a direction 
opposite to that of its adjacent drag-bar. An unsuccessful attempt 
is made to show that Davis' shifting arrangement, as embodied by him 
in machines, was impracticable and worthless. But it is shown to hâve 
been practically applied in the form of model No. 2, and in other forms. 

Davis is clearly shown to hâve been the firat person to ihake a suc- 
cessful machine for changing the shoes of a grain-drill into substan- 
tially two lines from substantially one Une, by a shifting movement 
applied to any of the shoes by mechanism operating on and from the 
rear of the machine, and worked without stopping the machine or 
seriously interfering with its opération, Hia invention and patent 
are entitled to a libéral construction, daims 1, 2, and 3 of the re- 
issue are not anticipated, and the re-issue is nofc invalid because for 
a différent invention from the original. 

As to claims 4, 5, and 6 of the re-issue they are, inf ringed, and 
the foregoing view of the statm of the Davis invention shows ,that 
those claims are not anticipated by the Jessup apparatus, or by 
any other prior structure. There is a patentable combination and 
co-aetion between the devices fôr shifting the shoes and the lifting 
devicea for raising the shoes, either simultaneously or individually. 
It may often be neeessary, after shifting has been deternained upon, 
and while it is in process of being effeoted, to suddenly raise one or 
more, or ail, of the movable shoes, because of some apparent obstruc- 
tion in the path. So a compound motion of the toe of the shoe re- 
Bults, composed of a backward or forward motion, and an upward 
motion, resulting from the co-action of shifting and lifting. As the 
compound motion is a résultant of the two forces, so the two forces 
act in combination to produce the compound motion. 

There mu!st be a decree for the plaintiffs for an account and a per- 
pétuai injunction, with costs. 
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Crandal V. Walters and another.* 
{Oireuit Court, S. B. New York. December 13, 1881.) 

1. Lbtters Patent— Box-Loops fok Cabriaoe Tops— Rbissub. 

The original patent No. 95,004, September 21, 1869, was for "a boxloop, 
struck up or cast from one pièce of tliin métal, with lugs or spurs upon its 
edges, and applied to a carriage top by passing said lugs through the same and 
through a métal plate, and bending them down upon the surface of said plate." 
Edd, that the invention was really of the loop ready to be afflxed, and that the 
•plaie was only an adjunct, making the article better, but not of the essence of 
the invention, and that a reissue which claimed " the box-loop formed out of 
thin plate métal, with lugs or spurs projecting therefrom to afflx it to a car- 
riage top, either with or without the plate," was good and valid. 

2. Infbingembht. 

Reissue No. 6,974, for a box-loop having a top and two sides, with lugs or 
spurs projecting from the edges or corners next the surface to which they are 
. to be applied, KM to be infringed by a loop having a closed bottom, with lugs 
punched out of the bottom. 

3. NoTBi,TY — Adaptation op Om> Appliancks. 

Almost ail inventions at this day that become the gnbject of patents are the 
embodiment and adaptation of mechanical appliances that are old. In that 
consists the invention. 

4. Double Use. 

Where an article exists in a given form, and applied to a given use, and is 
taken in substantially the same form and applied to an analogous use, so as to 
make a case of mère double use, there is no invention. 
.1. Pbior Devicb not Antioipating Patent. 

A device will not anticipate a subséquent patent where it cannot be used as 
a substitute for the device desci'ibed in the patent without invention. 

In Equity. 

i^eri P'iM and Charles M, Stone, for plaintiff. 

A. V. Briesen, for défendants. 

Blatchford, C. J. This suit is brought on reissued letters patent 
No, 6,974, granted to Charles H. Davis, March 7, 1876, for an "im- 
provement in box-loops for carriage tops;" the original patent, No. 
95,00é, having been granted to him September 21, 1869. The spéc- 
ification of the reissue is as foUows, reading what is outside of braok- 
ets and what is inside of brackets, and omitting what is in italics : 

"Figure 1 is a perspective view of the loop, with straps and huohles corrv- 
plete, attaohed to a pîeoe of leather or section of a carriage top, B. Figure 2 
is a perspective view of the loop ready for use. Figure 3 is a plate or cap used 
on the hack or inside of the top, B, for securing the loop, A. Figure 4 is a 
sross-sectional view of the whole c omplete. Similar letters of référence indinate 
oorresponding parts. My invention has for its object [an improvement in] to 
imprpve the construction of box-loops for carriage [tops,J triuimings, [etc.] 

' «Rèported By s. NeISbb White, Esq., or the Xevk- Yorkbar. ■ ■ 
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and ît [It] consists in forming tlie loops [in] from one pièce of métal, either 
cast or struck up [into form from one single pièce of plate or sheet métal,] 
with a séries of [spurs or] lugs [projecting from the] upon Us lower edges or 
corners next the surface to whtch they are ta be affixied, whieh [spurs or lugs] 
lugs or spurs [pass] are passed through openings formed in the carriage top 
[or curtain] and [are clinched down tight upon it, and I introduce] through 
openings in a métal stiffening plate [on the opposite side] placed upon the 
under surface of the leather, [leather, as a stiffening plate, through which the 
spurs pass before they are clinched, as a further security in the fastening, by 
which form and construction I securely afflx the box-loop to the curtain, etc.,] 
The lugs are then lent down or clinched upon the métal plate, thereby securely 
fastening the box-loop in place withoùt the employaient of rivets or screws. 
Box-loops, as usually constructed, are made of leather, and either sewed or 
riveted in [place,] place, and [They] are liable to be bent eut of shape and 
tom from [their fastenings ;] the rivets, [and this] This method [mode of con- 
struction and application] is [slow and] expensive, requiring the labor of 
skilled workmen, while, by my improvement, the box [loop can be] is easily 
applied [by any one] and [is] not liable to get out of order. In the accom- 
panying drawings [which form a part of this description, figure 1 is a per- 
spective View of the loop, either cast or struck up from thin métal, afflxed in 
place with buckles complète. Figure 2 is a perspective view of the loop de- 
tached. Figure 3 is the stiffening plate, C] A is a métal loop, either cast or 
struck up from [thin] sheet métal, preferably the latter. [latter, which] When 
formed of sheet métal the hlanks are cul out by suitable dies, [with] leaving 
spurs or lugs [lugs or spurs formed at] H, H, upon [the] two [sides] opposite 
edges. [The loop is then] They are beat into the form [and stamped or em- 
bossed, as in figures 1, 2, or otherwise, which complètes the manufacture of 
the loop, which is then ready to be afflxed in its place, B, figure 1. To apply 
this loop to a carriage top, or elsewhere, the spurs or lugs, H H H, are thrust 
through holes or slits made therefor in the leather, and the ends are bent and 
clinched down upon the other side. Buckles may be afflxed to their place on 
B, as in figure 1, in any convenient way, and the loop put over them and 
afflxed to B. As an additional security, plates, C, (see figure 3,) are employed 
on the opposite side of the curtain, to stiffen and support the fastenings or 
supports, H, which are clinched down on them after passing through openings 
therein for the purpose.] shown in figure 2, to produoe tJie loop. B is a strap 
or straps, each end passing around and through the buokle, JE, and eeoured, in 
any proper manner, to the pièce, B, of the carriage top. The pièce, B, is pro- 
vided with a séries of holes upon each side of the strap, B, corresponding in 
number and position to the spurs, H, upon the loop. The loop is applied to 
the pièce, B, by passing the spurs through thèse holes, as shown in the draw- 
ing, and through holes, X X, formed in the métal plate, C, laid against the 
inner surface of the pièce, B. The lugs are then bent down or clinched upon 
the surface ofthis plate, thereby flrmly securing the loop in place without the 
aid of rivets." 

Eeading in the foregoing what is outside of brackets, încluding 
what is in italics, and omitting what is inside of brackets, we hâve 
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the spécification of the original patent. The claîm of the reissue is 
as foUowB : 

" The loop-box, A, formed out of thin plate métal, as described, with the 
lugs or spiirs, H, projecting therefrom, to afflx it to a carriage top, either with 
or without the plate, 0, substantially as and for the purposes specifled." 

The claim of the original patent was this : 

" The box-loop, A, when formed as described with the lugs or spurs. H, 
■npon its edges, and applied to a carnage top, by passing said lugs through the 
same, and through the metal-plate, C, and then bending them down upon the 
surface of said plate, substantially as described, for the purpose specifled." 

It is apparent that the article speqified in the claim of the reissue 
is to be (1) a box-loop; (2) made of métal; (3) the métal so thin 
that the article. can, if desired, be struck up from it; (4) the métal of 
the loop to be a single pièce, bent into shape; (5) the lugs to project 
from the loop towards the surface of the material to which the loop 
is to be aflBxed; (6) the loop to be capable of being affixed by passing 
the luge through the material and clinching them down tight. upon 
the other side, the clinching being done by bending them at rîght 
angles, and no rivets or screws being employed. ïhese characteris- 
tics are ail found in the spécification of the reissue in connection 
with its claim. They are ail foi^nd in the spécification of the original 
patent. The drawings of the two patents are the same. The model 
filed with the application for the original patent shows ail the fore- 
going çharacteristics- The claim of the original patent was so 
framed as to seem to require that the loop should be actually applied 
to a carriage top, in order to infringe. It also required that the 
métal plate, C, should be used in such application. Makers of loops 
were not makers of carriages, and it was obvions that the invention 
was really of the loop ready to be affixed, and that the inventor was 
entitled to hâve a claim which would reach the maker of the loop. 
Besides, even if the claim of the original would hâve extended to the 
maker of the loop, it might hâve been questioned whether it would 
reach him when he made a loop without the plate, C; and it was 
plain that that was only a stiffening or strengthening plate, an ad- 
junct, making the article better, perhaps, but yet not of the essence 
of the invention. The case was, therefore, one for a reissue. 

It is objected that the spécification of the original patent says that 
the séries of lugs is on the lower edges of the loop; that is, project- 
ing from the lower edges of the long parallel sides of the loop and in 
the same plane with such sides. The drawings and model show such 
a construction. The reissue says that the lugs project from the 
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edges or corners next the surface to which they are to be aflSxed. 
The plaintiff's loop has an open bottom, the métal being only on the 
top and the Bides. The défendants make one forûi of loop with a 
closed bottom, and with lugs punched ont of the bottom at three 
sides of the lug and bent down at the fourth side, ready for use, and 
standing at right angles to the sides of the loop and in the same 
plane with each other. To maintain non-infringement, and yet ena- 
ble themselves to appropriate the real invention, they contend that 
the claim of the reissue is a departure from the invention shown in 
the original, (1) in making it necessary only that the lugs should 
project from the loop, without lîmiting them to being arranged as in 
the drawings, on the lower edges of the sides ; (2) in making it nec- 
essary only that the lugs should be used to affix the loop, without its 
being neeessary to use them by putting them through the carriage 
top; (3) in making it optional to use the plate, C. It is clearly a 
mère formai altération, and within the invention, to put on the closed 
bottom and make the lugs project from it, instead of making them 
project from the edges of the sides. The closed bottom or fourth side 
is a uselesB expenditure of labor and niaterial, so far as the real 
invention and the employment of it are concerned. The défendants' 
lugs project in a manner entirely équivalent ; and if the claim of the 
reissue had said, as did the claim of the original, that the loop had 
lugs on its edges, it would bave beeil proper to say that, for ail practical 
purposes, the défendants' lugs were upon the edges, the variation 
being immaterial. The claim of the reissue is not capable of the con- 
struction that the lugs are to be used without putting them through 
the carriage top. It was no departure and no new matter to make 
the use of the plate, C, optional. To say that the lugs of the patent 
project from the edges or cornets next the surface to which they are 
to be affixed, is just as accurate a description of them as to say that 
they are upon the lower edges of the loop. It is from the edges next 
the surface to which the lugs are to be afiQxed that the lugs project. 
There is no statement in the reissue that the lugs are not to project 
from the edges, and calling the edges corners does not alter their 
location. It is plain that the forms of loop shown in "Complainant's 
Exhibit 2" and in "Complainant's Exhibit 3" infringe the claim of the 
reissue, and that the reissue is not open to the objection that it is not 
warranted by the original patent. 

The remaining question is that of novelty. Varions old devices 
are introduced wherein sheet-metal prongs or lugs projçcting through 
a material, such as leather or paper, and clinched by bending them. 
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held and secured the métal or other article to which they were at- 
tached on the other side of the materials. Thia idea was old, and 
was embodied and ueed by Davis. But no article like the plaintiff's, 
capable of being taken and used for the purposes for which the plain- 
tiff's can be used, without altera,tion and adaptation requiring inven- 
tion, existed before. Almost ail inventions at this day, that become the 
subject of patents, are the embodiment and adaptation ofmëehanical 
appliances that are. old. In tha,t consists the invention. When the 
thing appears it is new and usef ul. No one saw it before ; no one pro- 
duced it before ; it supplies a need ; it is at once adopted ; ail in the 
trade désire to make and use it ; yet it is said to hâve been perfectly 
obvious, and not to hâve been patentable. Where an article exists 
in a given form and applied to a given use, and is talçen, in substan- 
tially the same form, and applied to an analogous use, so as to make 
a. case of merely double use, there is no invention. But it is very 
rarely that a tjiing of that kind secures a patent. 
-.. A patent to Joseph E. Bail, No. 20,246, granted May 18, 1858, for 
a mode of attaching the traces of harness for horses to the draught 
plates or straps, is adduced. Ball's apparatus could never be used 
as a loop for a carriage top. The métal was not so tliin that it could 
be practically struck up from a single pièce and be bent into sha,pek 
The lugs could not be practically clinched by bçnding them, but were 
secured as rivets, by a process entirely inapplicable to the use of a 
loop on a carriage top. 

A patent granted to Eobert Meyer, No. 61,628, January 2D, 1867, 
for a buckle fastening, is relied on, That does not sh9w lugs clinched 
by bending, but shows only pins . secured by riveting. For some 
purposes, in considering questions arising on letters patent, bent lugs 
and riveted pins may be the équivalents of each other; but, in con- 
sidering the question of the novelty of the plaintiff's loop,, riveted 
pins are not the équivalents of the bent lugs. The Meyer device 
could not be used in place of the Davis device without adaptation 
requiring invention. 

The défendants also introduce a patent granted to Charles H. Lit- 
tlefield, No. 67,322, July 30, 1867, for an improvement in breast- 
plates for harnesses. It is a pièce of métal bent into a loop at one 
end to hold a buckle, and allow the tongue of the buckle to pass 
through a slofemade in such bent end, and hayingwings or projecting 
pièces turned over so as to overlap a harness strap. This could not 
be used as a substitute for the plaintiif's loop without ipvention. It 
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is ^asy after the desired thihg is obtained to see how an old thing 
could hâve been adapted or altered. 

The Bail, the Meyer, and the Littlefield patents were ail of them 
considered by the patent-office in granting the original Dayis patent, 
and the Bail patent waô again considered by it in granting the reis- 
sue, as appears by the record. 

The défendants abo adduce Bnglish patent No. 1,204, dated May 
Î3, 1859, to William' S. Thomson, for " improvements in the manu- 
facture of hooped skirts." Their expert, with the Davis de vice and 
the Thomson device before him, bas eut away parts of the former 
and claims to hâve cohverted it into the latter. It may not be diffi- 
cult for ingenuity, with both articles in view, and with the problem 
given to convert the later one into the earlier one, to do so. But 
the inventor of the earlier onehad only that one, and did not pro- 
duee the later onè. There is nothing in the Thomson device to aug- 
gest the Davis box-loop. It required adaptation and invention to 
convert it into the box-loop. An exact reproduction, in a model, of 
figure 8 of the drawings of the Thomson patent shows that there is no 
identity between it and the Davis structure. 

The Prench patent to Fransson, No. 25,417, granted November 15, 
1855, for a clinched fastening for gloves, may also be dismissed, It 
contains several features which are availed of in the Davis loop, yet 
to pass from it to that required adaptation beyond that existing in a 
mère double use. 

It is not necessary to allude to the numerous other old patents 
introduced by the défendants. The foregoing remarks apply to ail of 
them, and also to the alleged prier structures, respecting whioh oral 
testimony is given. Attention is directed by the défendants to an 
exhibit of theirs marked "Boit-guide and Catch, " alleged to represent 
a prior structure. The exhibit is not claimed to be a structure which 
was actually made before Davis' invention, but only to represent one. 
It is a boit-guide consisting of a métal plate, with two three-sided 
métal loops on it, each loop open at its two ends, which open ends 
are lengthwise of the plate, this plate being intended to be placed on 
one article, and of another métal plate, with one three-sided métal 
loop on it, open at its two ends, which open ends are lengthwise of 
the plate, this plate being intended to be placed on an adjoining arti- 
cle. Each loop has on it, projecting downward from the lower edge 
of each vertical side of it, a spur or lug, intégral with it, and passing 
through a slot in the métal plate, and bent over and clinched down 
on the opposite side of the plate. The exhibit in question is intro- 
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duced by a witness who states that it is "a guide for a sliding boit 
and a catch into which the boit would slide when the article is put in 
use," and that he bas known articles similar to it to bave been iu 
public use and on sale iu cbe United States for nine and one-balf 
years before January 15, 1881. This would carry it back to July 15, 
1871. The application for the original Davis patent was filed April 
22, 1868. Moreover, the attention of the witness was not directed te 
the featnre of the bending over of the lugs, to clinch them, as distinct 
from riveting tbem. It does not appear that the métal used prior to 
Davis' invention, in making any snch boit-guide and catch, was so 
thin that the article could be or was struck up from a single pièce of 
métal. Another witness states that, to hia knowledge, boit-guides 
were made on the plan of said exhibit, but larger, nearly 20 years 
before January, 1881, the loops being fastened to the bottom plate, 
20 years ago, the same as in the exhibit, clinch ed to the back of the 
plate. On oross-examination he says that they were made of heavier 
métal, some of them. He then testiûes : 

"■Cross-questionV). Were not the ends of the hasp or staple headed down on 
the plate by a blow of the hammer, as in riveting, instead of being bent 
over or clinched, as in défendants' exhibit 'Boit-guide and Catch ?' Ansicer. 
As a gênerai thing they were made in that way, — riveted with a hammer to 
form a clinch ; they were not riveted to fonn a head like a boiler rivet, but 
were bent over like the exhibit." 

Again he says that they were mostly made for heavier purposes 
than the exhibit. The defendant's expert says that the exhibit 
could be attached to a carriage curtain. The plaintiff, in his testi- 
mony as a witness, gives évidence throwing doubt on the view that 
the lugs in any boit-guide were not headed down by riveting. On 
the whole évidence it must be held that the prior existence of the 
boit-guide, made of métal so thin that the article could be struck up 
from a single pièce of it, and with lugs clinched by bending and not 
riveting, is not satisfactorily shown. Besides ail this, it is plain that 
the boit-guide never did and never would suggest Davis' box-loop. 

There must be a decree for the plaintiff for an account of profits 
and damages, and a perpétuai injunction, with costs. 



66ë FEDERAL BBPORTBS. 

The Buokeye. 
{District Court, iV. D. Illinois. December 12, 1881.) 

1. Collision — Lights. 

The fact that the libellants' boat did not display the lights required by 
law is no defence to an action for damages by a collision, when tlie want of 
lights did not cause or contribute to it. 

2. Chicago Rivek — NBaLiGENÇB. 

• Semble, that it is négligence for any craf t to navigate the Chicago river, 
- between the Main-street bridge and Allen's slip, during the season of naviga- 
tion, and when the stream is crowded with other oraf t either moving or moored 
to the bank, at a greater rate of speed than three miles an hour. 

In Admiralty. 

Sc/iMyier (f Xrcwfr, for libellants; 

W.>H; Condon, R. S. Tuttle, and Mr. Mitchell, for respondents. 
' BïiODGfÊTT, D. J. This is a libel by the owners of the steam canal- 
boat Montauk against the sfceam-propeller Buckeye, for damages by 
a, collision in the watpjs of the south branch of the Chicago rirer, 
between the Buckeye and the Montant, on the evening of Augast 19, 
1880, whereby the Montauk was sunk and her cargo proved a total 
loBS to its owners. 

Norton & Co. file the libel in their own behalf, as owners of the 
Montauk, for the damages and demurrage sustained by them as such 
owhèrs, and also in behalf of the insuranoe company who had issued 
'a policy to them upon the cargo, and who hâve paid for the cargo as 
à'total loss. The claim on the part of the libellants is that the col- 
lision was ocoasioned by reason of the négligent handiitig of the 
Buckeye while she was proceeding downthe river; while the respond- 
ents, the owners of the Buckeye, insist that the collision was wholly 
occasioned by négligence on the part of those in charge of the Mon- 
tauk. It appears from the proof, and is undisputed, that the collis- 
ion occurred in the river near the south line of Allen's slip, where the 
river is about 130 feet wide from dock to dock; and on the partof the 
libellants it is claimed that the Montauk was on the west side of the 
center of the river, ahd within 15 or 20 feet of the- west bank; while 
on the part of the respondents it is contended that the Montauk was, 
by reason of the négligence of those in charge of her, in the middle 
or east of the middle of the river at the time she was struck by the 
Buckeye. The undisputed facts in the case are that between 7 and 
8 o'clock of the evening in question the steamer Buckeye was coming 
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lown the river, passing through the west draw of Main-street bridge. 
When in the draw her officers heard a single blast of a whistle 
from the Montauk, which was then coming up the river, indicatiug 
that the Montauk would keep on her starboard side, which was the 
west sifle of the river. The Bnckeye responded with one whistle, 
indicating that she would keep upon her starboard side, or the east 
side of the river going down. The Buckeye kept on down the river, 
and when just at the south line of Allen's slip, about 700 feet below 
the bridge, the bow of the steamer struck the port bow of the Mon- 
tauk about three feet from her stem, injuring her so severely that the 
Montauk was hauled into Allen's slip, where she sunk within half an 
hour. It is conceded that the Montauk had no lights displayed at 
the time of this collision, and it is contended on the part of the 
respondents that the négligence of the Montauk in not displaying the 
lights reqUired by law, and also the fact that the Montauk was not 
upon her side of the river, or not close enough to her own side of the 
river, caused the collision; and that those in charge of the Buckeye 
were not guilty of any such négligence as should make her liable. 

The law requires vessels navigated by steam to carry the lights 
required by law in ail weathers, between sunset and sunrise, Eule 
2, § 4233, Rev. St. And it is clearly shown by the proof, in fact 
admitted, that the collision oecurred after sunset, and that the Mon- 
tauk had no lights. 

But it is contended on the part of the libellants that the collision 
in this case did not occur by reason of the want of lights on the 
Montauk ; that it was still suJEciently light to enable those in charge 
of the Buckeye to see the Montauk plainly, and to bave taken timely 
measures to hâve avoided the collision. And it is undoubtedly weU 
settled that the mère fact that the lights were not burning on the 
Montauk, as required by law, is not a defence hère, unless this fact 
caused or contributed to the collision. The Tillie, 13 Blatchf. 514; 
The Miranda, 6 McLean, 221; The Farragut, 10 Wall. 334; The 
Dexter, 23 Wall. 69; Tlie Wanata, 95 U. S. 600. The position of 
libellants is that, even if it was after sunset when the collision oe- 
curred, it was still light enough so that those on the Buckeye could 
plainly see the Montauk, and should hâve seen her in time to avoid 
a collision ; and if they negligently failed to do so, they cannot suc- 
cessfully iuvoke tho fact that the Montauk was viola ting the statute 
law in regard to signal lights. In other words, the question in this 
case is, doea the tesiimony, when ail considered, satisfy the mind that 
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the collision -would probably hâve occurred, even if the lights had been 
properly set and burning upon the Montauk at the time ? 

The chief contradictions in the testimony are as to the précise 
moment of the collision, and the degree of light at that time ; the time 
being in fact immaterial, except so far as it bears upon the question 
as to the amount of light at and immediately before the collision. 
The -witnesses on the part of the Buckeye insist, some of them, that 
it was "pitch dark," others that it was "very dark," and others that it 
was "thick dusk" at the time the collision occurred. While, on the part 
of the libellants, the witnesses state that it was "light;" that it was 
"clear light," "not dark;" that objecta like the Montauk could be 
seen a long distance, — some say a mile, others say half a mile, others 
say several blocks, but ail insisting that it was light enough for those 
on the Buckeys to hâve seen the smoke of the Montauk at the time the 
two boats respectively sounded their whistles for their sides of the 
river, and when they must hâve been about 900 feet apart. It is pos- 
sible that, owing to a bend in the river, the huU of the Montauk may 
not bave been visible from the deck of the Buckeye while in the draw 
of the bridge, but her whistle was heard and her smoke could hâve 
be«n seen. 

From a very careful review and analysis of this testimony, I hâve 
come to the conclusion that it was light enough for those on the 
Buckeye to hâve seen the Montauk, long enough before the collision 
occurred, to bave shaped their course so as to hâve avoided the collis- 
ion. That it was not "pitch dark" nor "vsry dark," nor even dim 
daylight or dusk, is évident from the respondents' own witnesses. 
Many of them who testify to this intense darkness seem to hâve been 
able to observe objects in every direction except that in which the 
Montauk lay; and even the lookout upon the Buckeye says that when 
he discovered the Montauk she was 200 feet or more away, and that 
he did not report her to the captain, who was the ofScer of the deck, 
because the captain could see her himself. The river at the place 
where this collision occurred, for a long distance above and below it, 
is very crooked, and it is no doubt incumbent on tugs and other ves- 
sels moved by steam to prooeed either up or down the river very cau- 
tiously. The évidence in the case satisfies me thrat the Montauk was 
going quite slowly and the Buckeye going very fast. Those in charge 
of the Buckeye say she was going from tbree to five miles an hour. 
Witnesses differ very much as to the rate of speed of the Buckeye, 
but the established fact, if anything may be said to be established by 
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thîs proof, is tliat the Buckeye proceeded down the river nearly 700 
feet after sounding her whistle to indicate which side of the stream 
ehe would take, while the Montauk progressed up the stream only 
about 200 feet in the same time. The witnesses on the Montauk and 
those upon the shore, or on other vessels in the vicinity, say she wap 
not going over two miles or two and one half miles per hour. If her 
speed was two, or two and one half miles, certainly the Buckeye must 
hâve been going over six miles an hour at the time, because 8b« cov- 
ered within the same time more than three times the distance passed 
over by the Montauk. 

As to the question whether the Montauk was in the middie of the 
river, or east of the middie of the river, as is claimed by the re- 
spondents, I think the prépondérance of the proof shows that she was 
west of the middie of the river. The proof shows that the barge 
Irish lay upon the west side of the river, just north of the entrance to 
Allen's slip, — far enough north, so that her jib-boom and forward 
hâmper did not interfère with the entrance to the slip. In going up 
the river, the Montauk, having in tow the canal-barge Lockport, was 
obliged, of course, to swing out from the west bank of the river far 
enough to avoid colliding herself or her tow with the Irish, and this 
would carry her towards the middie of the river, — the river, as I hâve 
said, heing there about 130 feet wide. After the Montauk had passed 
the Irish she would naturally, as she intended to go through the west 
or starboard draw of the Main-street bridge, which she was approaching, 
hug closely to the west or starboard , side of the river, and I can see no 
évidence that she did otherwise. It is possible that ehe was very 
near the middie of the river ; because, to avoid the Irish, she would 
hâve to swing nearly or quite into the middie of the sti'eam, and she 
might not hâve regained the west side, as she had only gone a little 
more than her length beyond the Irish just before the collision, and 
when her captain saw the Buckeye comingonto her, the wheel of the 
Montauk was undoubtedly put further to port for the purpose of 
throwing her still further over to the starboard side of the river; 
and, from the manner in which the two vessels came together, there 
can be no doubt, I think, that the bow of the Montauk was bearing 
towards the west or starboard, so as to présent her port bow to the 
Buckeye. And the proof also shows that immediately after receiving 
the blow the Montauk swung around crosswise of the river, so that 
she reached nearly across the river, and the fact that she did thus 
swing crosswise of the river from the impetus of the blow or collis- 
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ion, convinces me that she reoeived the blow in such a manner as 
that her bow must hâve been west of the ceuter of the river; other- 
wise her stem would hâve struck the east bank before she swung 
around sqaarely aeross the river. Besides this, I can see no reaaon 
or motive for the Montauk being upon the east side of the river. 
The proof clearly shows, by the testimony of witnesses on both sides, 
that the officers of the Buckeye knew that the Montauk was going up 
stream, and that she had given them the signal, to which they had 
responded, as to the side upon which she would corne. Between 
the Main-street bridge and AUen's slip there is a bend in the 
river which somewhat obscures the view in a direct Une to a person 
standing upon the docks ; but a man standing upon the bow of a 
steamer like the Buckeye, which was running ligbt, with her bow 
high out of water, on aceount of her machinery being in her stern, 
could undoubtedly hâve seen the Modtauk plainly from the time the 
Montauk sounded her whistle, and, even if he did not see her, it 
was not by reaaon of the darkness of the night, but by reason of the 
bend in the river and the lumber piled on the deck. He had notice 
that she was there ; that she was coming up the river ; and that she 
would be upon the starboard side of the river ; for her whistle had 
told him ail this. It was, therefore, his duty to go slowly and cau- 
tiously; and more especially was it his duty, if, knowing that the 
Montauk or any other steamer was coming up the river, he was 
unable, by reason of the crookedness of the river, to see her, to go very 
cautiously. The crooked river and even the approaching darkness 
imposed additional caution upon those in charge of the Buckeye, and 
they should bave gone more moderately, should hâve slackened 
speed, and, if necessary, stopped; but, instead of doing so, it would 
seem from ail the proof that the Buckeye was going down the river at 
a rate, as I hâve said, of six or more miles an hour, where the river 
was so crooked that it was extremely dif&cult to see objects more than 
a few hundred feet ahead, which, under the cireumstances, can be 
called little short of recklessness. As a rule, I think, it may be said to 
be négligence for any craft to be moving in that part of the river faster 
than three miles an hour during the season of navigation, and when 
the stream is crowded with other crafts either moving or moored to 
the docks ; but whatever may be the rate or speed, the craft should be 
completely under control, so that she can be stopped, or her course 
changed promptly. 

But the captain of the Buckeye says that when he discovered the 
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Montauk, instead Ôf shutting off steam and reversing, îf necessary, he 
put on additional steam, hoping to swing his steamer, ashe says she 
was then swinging, to starboard more rapidly, so as to avoid collision 
with theMontauL Granting that he did not discover the exact locality 
of the Montauk until just as he was turning the bend above Allen's slip, 
which I can hardly believe to be true, he could then bave stopped 
before striking her if he had promptly reversed his engine. I cannot 
avoid the conclusion thatthef ôonduct of the master of the Buckeye 
savors strongly of recklessnesa in the speed with which he was going 
down the river, and the maneuvers which he adopted to avoid a col- 
lision after he says he discovered the Montauk. I haye carefully 
lôoked over tb^ proof, and considered wbether thisi^ a proper case to 
divide the damages, but can see no évidence of mutual négligence. 
The only ground for it is the ass'umption that the Montauk was on the 
eastside of the river, which I do not think sustainèd" by the proof. The 
proof in the case, when carefully considered and analyzed, satisfies 
îne; that this collision did not oocur later than 7:30 o'clbek in the 
evening. The sun set that night^at 6:53; so that it Was, at most, 
only a little. more than half an hour after sunset; and this, on a 
summer night, would not make it so dark, even if it was quite cloudy, 
toat an objebt as large as the Montauk could not be plainly seen on 
the water at least twioe the distance from the bridge to Allen's slip. 
The map of that part of the river which is in proof in the case shows 
that it is over 700 feet from the west draw of the bridge to the point 
where the collision occurred, and that even if the Buckeye steered 
directly over to the east side or to the east half of the river imme- 
diately after passingthrough the draw, she would hâve a plain viewof 
the whole river to a point below Allen's slip as soon as she reached a 
point opposite the mouth of the gas-house slip, and she would then 
be over 400 feet above the point of collision, and probably 500 feet 
away from the Montauk. Let any one interested in the solution of 
this question of fact, as I hâve been ever since I hâve heard this case, 
notice from evening to evening the amount of light remaining, even 
in a cloudy evening, and at this season of the year, for 30 or 40 min- 
utes after sunset, and I think he can hardly avoid the conclusion 
that there must hâve been on the evening of August 19, 1880, ample 
light at 7:30 o'clock to hâve enabled those on the Backeye to bave 
seen and avoided the Montauk. The night or evening was not phe- 
nominally cloudy or dark, but merely an overeast or cloudy evening. 
I come, therefore, to the conclusion that the collision in question 
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was not contributed to or oaused by the absence of lights, but tbat it 
was occasioned by the négligence of the master and those in charge 
of the Buckeye. The exception to the commissioner's report will be 
overruled. and a deoree entered in accordance with the iindings of 
this report. 



The Willtam Cox. * 
(Circuit Court, 8. D. Nm York. September 12, 1881. 

1. Appeal — CO8T8. 

Where both parties appeal, and the decree of the iuwer court isafflrmed, 
neither party recovers Costa of the appellate court. 

Beehe, Wilcox dt Hohhs, for libellant. 

E. D. McCarthy, for claimants. 

Blatchford, C. J. In this case I entirely concur in the views of 
the district judge, and his conclusion, in his décision in the court 
below, based upon the rule laid down by that court in the case of 
The William Murtaugh, 3 Fed. Rep. 404, which rule is a proper one 
for the protection of property and life. There must be a decree for 
the libellant for $733.05, with interest from January 28, 1881, and 
for his costs in the district court, taxed at |265.85. As both parties 
appealed to this court, and the decree below is not disturbed, neither 
party is to recover costs of this court, 

*See 3 Ped. Rep, 645. 
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Warren and others v. Moodt and another, Assignées. 
[Circuit Court, M. D. Alabama. December, 1881.) 

1. Equity— Appeal — Amkndmbnt of Substance. 

On appeal in equity f rom the district court of the United States, the circuit 
court can permît an amendaient of substance. 

2. Samb— Same — Same — Pbactice. 

In the circuit court, tliere is no settled practice to allow such amendments in 
appeal cases in bankruptcy. 
S. Same— Samb. 

It seems, tliat in admiralty and revenue cases brought to that court on appeal 
the practice is well settled to allow ameadments of this nature 

In Bankruptcy. On appeal. 

E. Bragg, for complainants. 

C. Clopstock for respondents. 

Pardee, C. J. This case is a cause in equity, originally brought 
in the district court to set aside a fraudaient conveyance of a bank- 
rapt, and after final decree in that court has been appealed, under 
section 4980, Eev. St., to this court. It came up for hearing at last 
tenn, when an amendaient of substance was allowed to the original 
bill, and the cause continued to allow the défendant to meet the 
amended bill by motion to strike out or answer or plead, as counsel 
might advise. The défendant môves to strike out the amendment, 
and this motion présents the question whether it is allowable on ap- 
peal in equity to permit amendments to pleadings. 

In Kennedy v. Georgia State Bank, 8 How. 610, it is said: 

"ïhere is nothing in the nature of an appellate jurisdiction, proceeding 
according to the common law, which forbids the granting of amendments. 
And the thirty-seeond section of the judiciary act of 1789, (now Eev. St. § 
954,) allowing amendments, is sufficiently comprehensive to embrace causes of 
appellate as well as original jurisdiction. " 

And then the court cites Anon. 1 Gall. 22, in which case Justice Story, 
in a forcible argument, holds that amendments may be allowed in ap- 
pellate courts. 

This would seem to settle the question, but counsel claims that 
this power elaimed in 8 How. and under section 964 goes only to 
amendments of form and not to amendments of substance. In 
Jackson v. Askton, 10 Pet. 480, an amendment to aver citizenship, 
so as to give jurisdiction, was only refused because application came 
too late. In Garland v. Davis, 4 How. 155, the right to amend was 
recognized, but the case was remanded because of the practice of re- 
v.9,no.l2— 43 
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manding cases to allow amendments as prevalling in the suprême 
court. In Fief cher v. Peck, 6 Cranch, 87, by consent the pleadings 
were amended by giving substance to a plea otherwise bad. 

Numerous cases can be cited where cases hâve been remanded by 
the suprême court to allow amendment, none disputing the power 
or authority of the appellate court to allow the amendment, but alleg- 
ing the practiee against it. 8 How. 610, before cited. 

So that the power of the appellate court to allow amendments may 
be taken as established, and it remains to be determined only whether 
there is any well-séttled practiee of this court against it, and requir- 
ing a remanding of the case to do substantial justice. This court is 
mainly an appellate court for admiralty and revenue cases, and it is 
only under the bankrupt law that it has any other appellate jurisdic- 
t:on of any moment. In the two former classes of appeals the prac-, 
tice is well settled to allow the amendments. In the last class there 
is no practiee settled that has been called to my attention. Section 
636, Eev. St., would seem to give authority to the circuit court to try 
every appeaî case de novo, as it may direct such judgment, decree, or 
order to be rendered, etc., as the justice of the case may require, 

I think the amendment was properly allowed in this case, but it 
should bave been on terms which, however, can be corrected in the 
decree. The motion to strike out is denied, whereupon the complain- 
antff are éntitled to a decree pro confessa, which is granted — the ap- 
pellants to pay the costs of the district court and the appellees the 
costs of this court. 



United States v. Howell and others. 
(Oîrcuit Court, W. D. North C'aroUna. October Term, 1881.) 

1. State Exbmption Laws. 

State exemption laws are inapplicable to debts due from a citizen to the 
United States. 

2 Gase Stated. 

Upon a return of no property found in excess nf the homestead and personal 
property exemptions allowed by the constitution and laws of the state upon 
exécution for any debt, on motion by the United States district attorney for 
an alias exécution to be issued to the marshal, and for an order of court direct- 
ing him to malte a levy and sale of the property without regarding such ex- 
emptions, hdd, that he was éntitled to the order asked for. 

In this case an exécution was issued upon a judgment obtained by the 
United States against the défendants upon a wareliouse bond, and the mar- 
shal made return to this term of the court that no levy was made, as no goods 
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and chattels, lands and tenements of the défendants could be found in excess 
of the homestead and personal property exemptions allowed by the constitu- 
tion and laws of the state upon exécution for any debts. James E. Boyd, 
Esq., United States district attorney, made a motion for an alias exécution 
to be issued to the marshal, and that he be directed by an order of court to 
make a levy and sale of the property of the défendants, without regarding 
sueh exemptions. 

DicK, D. J. The constitution of this state, in article 10, §§1, 2, 
provides as foUows: 



•' The Personal property of any résident of this state, to the value of J 
to be selected by such résident, shall be, and is hereby, exempted from sale 
under exécution, or other final process of any court, issued for the collec- 
tion of any debt." 

"Every homestead, and the dwelling and buildings used therewith, not 
exceeding in value $1,000, to be selected by the owner thereof, or in lieu 
thereof, at the option of the owner, any lot in a eity, town, or village, with 
the dwelling and buildings used thereon, owued and oocupied by any résident 
of this state, and not exceeding the value of $1,000, shall be exempt from 
sale under exécution, or any other final process obtained on any debt. But 
no property shall be exempt from sale for taxes, or for payment of obliga- 
tions contracted for the purchase of said premises." 

Various laws hâve been enaeted by the state législature for the put- 
pose of seouring and carrying out thèse constitutional provisions. It 
has been decided by the suprême court of the United States, in 
Edwards v. Kearzey, 96 U. S. 595, and subsequently by our state 
suprême court in Earle v. Hardie, 80 N. 0. 177, that the second sec- 
tion of article 10 of the state constitution of 1868, which exempts 
from exécution real property of a résident debtor, not exceeding in 
value the sum of $1,000, is void against pre-existing debts, beingin 
contravention of the constitution of the United States, which inhibits 
a state from passing a law inàpairing the obligation of contracts. 

In Lamb v. Chamness, 8é N. G. 379, it is decided that the homestead 
of a défendant bankrupt is protected from sale under exécution by 
opération of the amendment to the bankrupt act of 1873, without 
regard to the date of the judgment lien. After many elaborate argu- 
ments and décisions in the courts, and with the aid of fréquent légis- 
lative enactments,, the rights of homestead and personal property 
exemptions provided for in the state constitution are well defined and 
established as to debts due to individual creditors. 

Every résident debtor is secured in thèse rights against sale under 
exécution founded on a judgment obtained in any state or fédéral 
court on any debts contracted sinee the adoption of the state consti- 
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tution, exeepi for taxes and the purchase moneyof land claimed as a 
liomestead. I am inclined to think that this constitutional provision 
was intended to apply only to debts arising in the relation of indi- 
vidual debtor and creditor, and did not contemplate debts due to the 
state or the United States. 

I am not aware of any décision of the state suprême court upor 
this subject, and.I wili not express a deeided opinion as to how far 
thèse constitutional exemptions apply to debts due to the state. I 
fully recognize the doctrine that the fédéral courts are bound to 
accept as correct the décisions of the state courts upon ail questions 
arising under the state constitution and laws, when no question of 
national rights and authority is involved. 

In the course of my argument I feel that I can with propriety 
express the inclination of my opinion, as, from observation and expé- 
rience, I am familiar with the history of the situation, condition, and 
feelings of the people of the state, and the purposes they had in view at 
the time they f ormed and adopted the state constitution of 1868. They 
had just emerged froin a disastrous civil war, which had resulted in 
the loss of most of their property, and they were greatly embarrassed 
by indebtedness to individual ereditors, and they desired to secure 
their homestead and household eiîects, which were to them neces- 
saries of life, from the ruinous conséquences of sale under exécu- 
tion. Previous to the adoption of the constitution varions statutes 
had been passed by the législature of the state to stay proceedings in 
the courts, and to postpone sales of property under exécutions upon 
judgments which had been or might be obtained. 

In interpreting and construing this article of the constitution I 
think that I can make the reasonable inference that the intent of 
the people, in the exercise of their rights of sovereignty in framing 
their organic laws, was permanently to secure their homes and the 
necessaries of life against the eager grasp of individual ereditors. 
This intent is made still more manifest by the "iniform course of 
subséquent législation upon this subject, as législative action is 
generally an index of popular feeling and sentiment. There is a 
striking analogy and generally an entire harmony between the rules 
of interprétation of constitutions and those of statutes. The first 
and fundamental rule in relation to the interprétation of ail instru- 
ments applies to a constitution; that is, to construe them aceording 
to the sensé of the terms and the intention of the parties. Potter'b 
Dwarris, 655. 

In considering the language of the constitution, the condition of 
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the eountry at the time wlien adopted, and the various circrmstances 
which clearly indicate public sentiment, I am strongly inclined to the 
opinion that the exemption provisions do not, and were not intended to, 
apply to debts due the state or the United States. But, indépendant 
of thèse rules of interprétation and construction which related to the 
intent of the framers of the constitution, there is an old and well- 
established rule of law that governs this question. When gênerai 
•words are used in a statute they do not include the govemment, or 
affect its rights, unless such intention is made clear and indisputable 
by express words in the statute. This doctrine is fully annoanced 
and acted upon by the suprême court, in considering tho rights of the 
United States under the bankrupt act, in the case of U. S. v. Hcrron, 
20 Wall. 251. 

There are other well-settled principles of law, which, I thiuk, are 
conclusive upon this subject. The state constitution extends to ail 
the subjects of govemment within its territorial limita, except those 
which hâve been ceded to the suprême and exclusive control of the 
national govemment. "The sovereignty of the United States and of 
the several states are distinct and independent of each other within 
their respective sphères of action, though both exist within the samr 
territorial limits." The national govemment, though limited as to 
its objects, is suprême as to those objects, aud any state law incon- 
flict with the rights and powers of the national govemment is inop- 
erative to the extent of such interférence. The national govemment, 
in the exercise of its legitimate powers, has devised and adopted â 
System of internai revenue, and no state convention or législature caii 
impede and obstruet the free' course and accomplishment of those 
measures, aB they are essential to the important objects for which 
the national go\emment was established. Barik of Commerce v. N. 
Y. City, L Black, 620. 

The principles of law upon this subject are woU settled, and need 
no further statement or discussion. I think I may state as correct 
the gênerai proposition that state exemption laws cannot apply to 
any debt, obligation; daty, or liability due fiom a citizen to the 
United States. Exemption law3 are generally prompted by a spirit 
of generosity and humanity, and when confined to reasonable limits 
I regard them as establishing a wise and beneficent public policy in 
securing to unfortunate debtors and their families the necessaries of 
life. and thus in Pon_e degree enabling them to follow the pursuits of 
industry which are necessary to the existence and well-being of every 
community. Most of the states hâve adopted this wise and humanc 



678 rB^BBAIi EBPORTBB. 

policy, which is in accordance with tho libéral anu v^lightehed spirit 
of the âge. 

In section 3187 of the Eevised Statatea provision is made for ex- 
ompting certain property from distraint for internal-re venue taxes, 
and I think that thèse exemptions might well be extended to ail the 
Jebts due the United States upon collections made under exécution ; 
but this is a matter for the considération and action of congress, and 
not for judicial liberality, as the courts must construe and enforce 
the law as it is written. 

The district attorney may drav? the order requested in his motion. 



Bebrtan V. Chetwood.* 
{Circuit Court, S. D. New York. December 14, 1881.» 

1. Rkmoval op Cause aftbr Default m PLEADina. 

Wliere the pétition for removal was présentée! after defendanfc's time to an- 
swer had expired, and he was in default, hdd, that there was no controversy 
between him and plaintiff, within the meaning of the statute, so aa to make a 
case for removal. 

Motion to Kemand. 

Blatchford, g. J. Even conceding that there wero proper writ- 
ten extensions of time to answer till November Ist, nothing that then 
or before or afterwards occurred in oral conversation between the 
attorneys amounted to a consent by the plaintiff's attorney to extend 
the time to- answer beyond November Ist. So, on November 3d, 
when the pétition for removal was pre'sented and the bond approved, 
the defendant's time to answer had expired, he was in default, and 
there was no controversy between him and the plaintiff, within the 
meaning of the statute, so as to make a case for removal. 

The motion to remand the cause is granted, with costs. 

•Reported by S. Nelaon White, Esq., of the New York bar. 
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Leathers ». AiKEN, Adm'x.* 

{Circuit Court, B. D. Louisiana. Decemb«r 21, 1881.) 

1. CON8TIT0TIONAL Law — Whaufa&e Tax— Pkohibiïion ok MaificrPAt Corpo- 
rations. 

A municipal corporation cannot exact a charge lipon vcssels for entering or 
leaving a port, or remaining therein, nor lovy a tax on vesscls and water-craft 
entering its port, and using the wharves and landings, for the gênerai rev- 
erniç of such corporation. i 

Oannony.Ifeii! Orléans, 20 Wall. 617. 

Pachet G&mpany v. Keokuk, 95 U. B. 80. 

a BaMB— SAMB — POWJER OF MUNICIPAL Coi!rORATION> ' 

A municipal corporation, owning improved wharves and other artiflcw,! 
means, which it inaintains at its own cost, for the benettt of those engaged in 
conimerce uï)on tliè public navigable waters of the United States, may charge 
and collect, from parties uaing its wharves, such reasonàble fee as will fairly 
remunerate it for the use of its property. 

PaeketCompany.TT. 8t. Louis, lOQXS.tà.^iS. 

Yicksburgh V. ToUn, Id. 430 

In Eqtiity. 

Chas. S. Rice, for complainant. 

W, S. Benediat and Q&o. Denegre, for défendant. 

Pakdeb, g. J. Tliis case bas been submitted on the bill, answer, 
and afïidavits, and under a raie nisi, to détermine wbether an injunc- 
tion, pending the suit, shpuld issue. The évidence and arguments 
offered cover a very wide range, but the facts it is necessary to consider 
in reaching a décision can be succinctly stated as follows : 

(1) The complainant is the owner and manager of certain steam-boats, mak- 
ing weekly trips to the port of New Orléans, landing, tying up, loading, and 
unloading at the artiflcial wharves and levées belonging to said city. 

(2) ïhe city of New Orléans, by ordinance and contract, has flxed the rate 
of charges for the use of the wharves and levées according to the tonnage of 
the steam-boats using them, and has farmed ont to the défendant, Aiken, the 
revenues derived therefrom for ail the space lying in front of the first, second, 
third, and fourth' municipal districts of the city, excepting therefrom such 
portions as hâve been leased or granted to other parties for private or exclu- 
sive use — this exception coveriug over one-fourth of the front of said four 
districts. 

(3) The défendant, Aiken, in considération of this grant, undertakes tokeep ail 
of said wharves and levées — except private or exclusive wharves — in good 
condition, making repairs according to certain spécifications, to build certain 
new wharves and bulk-heads wheu ordered, also, according to spécifications, to 
light the whole front of said districts with the electric liglit, and, in addition, 
to pay to the city of New Orléans, in monthly instalments, $40,000 per year, 
$30,000 of which is to be devoted to the payment and maintenance of a harbpr 

♦Reported by J. p. Hornor, ESq., of the New Orléans bar. 
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police for the protection of commerce, etc., along tlie river front of tlie city, 
and tlie remaining $10,000 to be set apart and devotod excliisively to tiie pay- 
ment of the salaries of wharflngers, collection clerks, signal offlcers, and other 
employés on levées in connection with the depiirtment of commerce of said 
city; and many other minor matters and stipulations are provided for and 
agreed to, 

(4) The total cost of the wharves and landings to the city of New Orléans, 
Becember 31, 1874, and for which its bonds were outstanding, was $1,044,000, 
and up to May 1, 1875, the city had expended for wharves and landings, in 
excess of ail receipts for use thereof, $836,635. During the lease to Eager, 
Ellerman & Co., from July 1, 1876, to May 29, 1881, the said indebtedness was 
liquidated and paid at reduced rates, and the wharves kept in certain repair, from 
the revenues, which, at the rates then flxed, yielded about $230,000 aunually. 
The rates fixed by the contract with défendant are the same as in the contract 
with Eager, Ellerman & Co., except a decided réduction on océan vessels, 
and a promised réduction on ail shipping of 10 per cent, during thethird year, 
and 20 per cent, during the fourth and fifth years of the contract; and under 
this contract the revenues will be about $200,000 per year. 

(5) The nature of the climate, and the currents and banks of the river in 
front of the city of New Orléans, necessarily render ail wharves and levées 
perishable, requiring for them constant rebuilding and repairing. 

The complainant attacks this lease or contract to défendant as being in vio- 
lation of the constitution of the United States, to-wit: Article 1, § 10, for- 
bidding any state. without consent of congress, from laying any duty on ton- 
nage. Article 1, § 8, granting to congress the power and authority to 
regulate commerce with foreign nations and among the several states and 
with tlie Indian tribes. Article 1, § 10, forbidding any state, without the 
consent of congress, to lay any import or export duties, except what may be 
absolutely necessary for executing its inspection laws. Article 1, § 9, no tax 
or duty shall be laid on articles exported from any state. 

He also attacks it as being in violation of the aot of congress, approved 
April 8, 1812, admitting Louisiana into the Union. 

He further claims that the rates of wharfage charges or dues under the 
lease and ordinance are excessive and unjust, nearly double the amount re- 
quired to keep the wharves in repair and make such new constructions as the 
needs of commerce may require, and that the charges and dues authorized by 
the lease and ordinance amount really to a diaguised tax or duty on tonnage 
for the purpose of maintaining electric lights, a police force on the levées, and 
one departmenl of the city government, ail of which, if required at ail, should 
be supported by the gênerai public, and not burdened on commerce. 

Such being the substantial facts and the allégations of the bill, 
raising a question under the constitution of the United States, there 
can be no doubt of the jurisdiction of the court. 

The case may be further simplified by leaving out of considération 
the eircumstances attendant upon the advertisement and adjudication 
of the contract or lease, the matter before this court being in essence 
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the same as though the défendant, Aiken, were not interposed, and 
the city of New Orléans, through its council, had simply passed an 
ordinance fixing the rate of wharfage dues, and directed in the same 
ordinance the disposition of the fund collected. 

And now we hâve only to détermine whether such an ordinance, 
with the rates as fixed, is obnoxious to the constitution and laws of 
the United States. 

The authorities so fully cited in this case show exactly what a 
municipal corporation may exact from ships aûd watèr-craft landing 
at the wharves and landings constructed or Owned by the corporation 
for the use and accommodation of such ships ànd water-craft. It 
cannot exact a charge for entering or leaving the port, or reùiaining 
ih'erein. Cannon v. New Orléans, 20 Wall. 577 ; Alexander v. Rail- 
road Co. 3 Strobhart, 594. It cannot lovy a tax on vessels and water- 
craft entering its port and using the wharves and landings, for the 
benefit of the gênerai revenue of such corporation. Packet Co.\. 
Keohik, 95 U. S. 80; Packet Co. v. St. Louis, i: Dill. 10» But a 
municipal corporation owning improved wharves and other artificiâl 
means, which it maintains at its own cost for the benefit bf thqse 
engaged in commerce upon the public navigable waters of the United 
States, may charge and collect from parties using its wharves such 
reasonable fées as will fairly remunerate it for the use of its property. 
Packet Co. v. St. Louis, 100 U. S. 423; Vicksburg v. Tobin, Id, 430; 
Packet Co. v. Keokuk, supra; Cannon v. New Orléans, supra; Packet 
Co. V St. Louis, supra. 

That such fées are regulated by the tonnage of the vessel will not 
constitute them a tonnage tax in the meaning of paragraph 3, § 10, 
of art. 1, constitution of the United States. Packet Co, v. Keokuk, 
supra; Johnson v. Drummond, 20 Gratt. 419. 

From thèse propositions, so well sustained by authority, the follow- 
ing are legitimate coroUaries : 

No charges can be made on vessels landing at wharves of a municipal cor- 
poration for facilities not furnished. 

The commerce of this year cannofc be taxed to furnish facilities for the nexfc 
year. 

It Is immaterial what disposition is made of the funds collected, except as 
showing what the collection is based on. 

No charges can be made on the promise to furnish facilities to commerce. 

Applying thèse propositions and principles to the case under coh- 
sideration, what do we find? The complainant, with his boafs, uses 
the wharves and levées, between Girod and St. Louis streets, on the 
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river front of Ihe city of New Orléans, where the same are in undis- 
puted good order and repair. By the ordinanee he is required to paj 
for this use 10 cents per ton of his boats for each landing. Is this a rea- 
sonable charge for the accommodations f urnished ? If it is reasona- 
ble it is no tax on coinmerce, no matter what may be dqne with the 
moneys so collected. The eomplainant cannot litigate for the rights 
of others. If wharves other than those used by eomplainant are in 
bad order, it is no concern of eomplainant, except as he may be a 
pubiic-spirited citizen. 

It is shown that eomplainant uses the best and most eligible 
wharves in the city front, and that the rates as applied to those 
particular wharves are very low, the eomplainant having offered the 
city, for the exclusive use of those wharves, to pay the rates and yet 
build and maintain them at his own cogt. But to détermine whether 
this charge against eomplainant is reasonable, regard must be had to 
the whole system of wharves and levées for the city, as no just resuit 
can be obtained by taking any one favorod point and basing the 
issue upon that. 

The évidence offered herein sh,pw8 that the total cost of the 
wharves now existing is largelyover $1,000,000; that by reason of 
the climate, the nature of the banks, and the uncertain currents of 
the river, constant watching and repairing and rebuilding are neces- 
sary ; that by the rates as ûxed in the présent ordinanee the rev- 
enues will amount to about $200,000 per year, or about one-fifth 
of the total cost of the constructions; that the présent charges are 
and are to be a little less than the charges were for the five years 
preceding this présent rate, and that in the course of years the rates 
hâve been reduced 50 per cent, on the class of boats used by eom- 
plainant, and it seems the rates compare f avorably with those of 
other cities on the river. Now, under this showing, this court cannot 
say that thèse rates are not reasonable, bearing in mind that just 
and reasonable compensation for the use of property must be some- 
thing more than the mère sum necessary to keep the property in 
repair. 

As I hâve shown that the eomplainant has no légal concern as to 
how the reasonable compensation he pays for the use of wharves is 
expended, it is not really necessary to consider the charge that the 
defendant's contract and lease is an attempt to levy a tonnage tax, 
under the guise of wharfage dues, to support a harbor police,, pay 
wharfingers, etc., and maintain an electric-light system on the 
\\harves. However, I will say that every one interested in the wel- 
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fare of New Orléans — which city is so dépendent on commerce — 
should be gratified to find that the money that the city bas the legàl 
right to exact from commerce for facilities furnished is to be devoted 
to the furnishing of still further facilities and increased protection. 
•There can be no doubt that on such a busy levée as that of New 
Orléans, -wharfingers, signal officers, etc., and a police force, are nec- 
essary for the benefit of commerce, and without which ail would be 
turmoil and confusion. 

As for the electrio-light System, while opinions may vary as to its 
success and usefulness, the city bas a right to try it in place of other 
lights, and it is to be hoped the experiment will be snccessful. That 
the complainant does not load or unload at the wharves at night, and 
therefore does not want any light there, can fumish no rule as to 
other parties who may désire to nse the wharves at night. That the 
whole levée is to be lighted, and perhaps the river and city get a share, 
js also a vain objection. 

Under the conclusions reaehed, the application for injunction must 
be denied, and the outstanding restraining order be dissolved. And 
it is so ordered. 



WiLKiNSON, Assignée, etc., v. Tilden.* 
{Circuit Court, S. B. JSeiB Yorh. November 3, 1681.) > 

1. Partnbbbhip— AccouNTma. 

An accounting between partners cannot be had on afBdavits on an interloc- 
utory motion, but must be had in tlie orderly progress of a suit. 

2. Samb — Injcnction. 

A temporary injunction may be granted, pending à suit for an accounting, to 
prevent one partner by a sale of the partnership property from changing the 
statusoi the other partners in respect to it, where the injury resulting ffom such 
sale could not be remedied. 

U. S. V. DvMth, 1 Dill. 469, 474, cited and approved. 

In Equity. 

G. BUss and R, M. Sherman, for plaintiff. 

F. N. Bangs and F. E. Smith, for défendant* 

BiiATCHFORD, C^ J. On ail the papers before me I do not think it 
can be said that there was not a partnership between Wetmore and 
the défendant which continued until the interest of Wetmore passed 
to the plaintiff, or that there is not a subsisting relation between the. 

*Keported by S. Nelson Whlte, Esq., of the New York bar. 
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plaintiff and the défendant, on tlie basis of wliich partnersliip and 
■which relation the plaintiff can maintain this suit to obtain an 
accounting by the défendant as to his dealings and transactions 
respeeting the property in question from the commencement. The 
bill prays for such an accounting. It cannot be had on affidavits, on» 
an interlocutory motion. It must be had in the orderly progress of 
a suit. I am not prepared to hold now that the suit is barred by the 
two years' statute of limitations. On the foregoing basis, the case 
made by the bill is not satisfactorily refuted by the défendant. If 
the threatened sale of stock takes place, the injury to resuit to the 
plaintiff from the sale cannot be remedied. In such a case a tempo- 
rary injunction is granted. U. S. v. Duluth, 1 Dillon, 469, 474. 
The défendant bas ifi his ha,nd8 the mine and ail the property, and 
the effeet of the injunction is only to prevent him from changing the 
status of the plaintiff in respect to the property while the suit is 
pending. The injunction contained in the order of May 31, 1881, 
will be continued. 



United States v. Mills. 
{Circuit Court, W. D. Wisconsin. 1881.) 

1 GOVETÎNMHNT LAKDS— IlTNOCENT TbBSPASSETÎ. 

It is a good defence to an action of trover agaînst an Innocent treapasseï 
upon government lands, for tlie value of timber eut by him therefrom, that he 
afterwards entered the land from the government, paid the price thereforand 
the costs up to the time of entry. 
2. Me\sure of Damases. 

When a wilful trespasser cuts and rem oves timber and couverts it into logs 
ties, or piles, the raeasure of damages is the market value of the latter, in cash, 
at the time and place of their sale and delivery, and not the value of the stump- 
age merely. 

Thiswas an action of trover brought in the above court by the 
United States against the défendant to recover the value of a quan- 
tity of pine timber alleged to hâve been eut and remôved from lands 
of the United States by the défendant. The case was tried at the 
spécial December term, 1881, of said court, at Madison, before Bunn, 
D. J., and a jury, 

H. M. Lewis, U. S. Atty., and J. M. Bingham, for the United 
States. 

E. E. Bryant and J. M. Morrow, for défendant. 
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BuNN, D. J., (char ging jury.) The questions of law in this case are 
quite simple, and, for the most part, hâve already been decided by the 
court. Ail the questions of difficulty are questions of fact, which are 
for the jury. So that the burden and responsibility of a proper and 
judicious détermination of the case reêts with you. The first question 
to which yonr attention will be called is, has the défendant, Mills, eut 
and carried away, and converted to his own use, timber from govern- 
ment lands in the manner charged? If he has, then your verdict 
should be against him, unless suoh cutting was whoUy done, without 
knowledge or fault of défendant, upon lands which he afterwards 
entered and paid for. 

There are two pièces of goverament land upon -^hich the défend- 
ant acknowledges he eut timber. But he allèges and swears that he 
did it under the belief that he had a right to eut, because he owned 
the land. The N. J of the S. E. J of section 4, township 20, range 2 
W., he admits cutting the timber from. It is in évidence that he 
afterwards entered this land from the govemment and paid the pries, 
and, 80 far as this 80 acres is concerned, you will détermine from the 
évidence whether, at the time he eut the timber, he supposed he had 
entered the land as he testifies, and that he took away the timber under 
that beliéf, and without fault or knowledge on his part that the land 
belonged to the United States. If you find in his favor on this ques- 
tion, then, under the law of congress, — aot of June 15, 1880, (21 St. 
at Large, 237,) — having entered the land and paid the costs up to 
the time of the entry, he is excused from any liability for the tres- 
pass, and no verdict should be f ound against him therefor. The 
same principle and same instruction are applicable to the tie-cut- 
ting on the N. W. N. W. section 22, where défendant admits the 
cutting, but swears that he supposed he had the right to eut it under 
a purchase from Van Tassel, and when he found it belonged to the 
govemment he entered it and paid for the land. On thèse two de- 
scriptions you will find specially, as to each pièce, whether the cutting 
was done innocently under the belief that défendant had the right to 
eut. 

If you find against the défendant on thèse questions, then, however 
your finding may be upon the rest of the case where the cutting is 
controverted, your verdict will be against the défendant for the value 
of the logs and ties eut and converted from thèse descriptions. 

As regards the other lands in controversy, the cutting and conver- 
sion of the timber is disputed by the défendant, and it will become 
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your serious duty to détermine, from the mass of évidence in the case, 
•whether thé défendant is gaiity of sach cutting and conversion or not. 
The court cannot aid you in your finding upon this question, It is 
one whoUy of fact, to be found from the weight of évidence. The 
question will be, what do you believe from the evjdence taken as a 
whole ? How are you fairly convinced from the testimony ? The 
évidence is apparently conflicting. Whether it be so or not is for you 
to détermine. If you find it conflicting it will be your duty to recon- 
eile it if you can. If not, then it will be your duty to détermine as 
to what part of it you will give most crédit. And this question is not 
an arbitrary one, or to be solved by any technical rules, but is one 
resting in the sound discrétion of the jury. You are to judge from 
ail the circumstances in évidence, and developed on the trial, the weight 
to be given to the testimony of each witness. You hâve heard the 
witnesses téstify, hâve observed their manner on the stand, hâve 
noticed their bearing and disposition or inclination to state the truth 
or color it. You hâve observed their bias, if any, their interest, their 
means of kùowledge in référence to the things of which they are oalled 
to speak, their power of recollection, the consistency or inconsistency 
ôf their statements, and how they are corroborated and sustained or 
(Bontradicted by other testimony, or by the conceded facts in the case. 
It is from thèse circumstances, and ail others bearing on the question, 
that you are to détermine what witnesses are entitled to most crédit, 
and the weight to be given to the statements of each and ail. 

Evidence is that which satisfies and eonvinces the mind in regard 
to the real truth of the matters in issue; and if the statements of a 
•witness haive not this convineing quality the jury is entitled to with- 
hold from them crédit. In fact, they cannot help doing so, because the 
giving or withholding credence to the statements of another, whether 
under oath or not,' is not a matter of will or ohoice. The jury are 
convinced by ^*^hat is fltted from ïts nature to convince, — that is, b^^ 
that which illustrâtes and élucidâtes the truth, — and the truth is 
ever the final object of your investigations; but, of course, you are 
to détermine the truth from the évidence given on the trial, not from 
that whioh you may conceive might hâve been given. 

It is claimed, and it may be true, that the government has labored 
under disadvantage "in having to call witnesses that hâve been more 
or less idèntified with the défendant or under his influence, and when 
they come upon the stand are what are called "slow" witnesses for 
the party calling them. AU I désire to say in regard to. this is what 
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I have already said in gênerai : you are to try the case on the évi- 
dence before you, not upon what you might suppose the witnesses 
could have testiôed if they would. You cannot présume that the 
witnesses might have sworn to more than they have sworn to. 

It devolves on the prosecution to satisfy you by at least a fair pré- 
pondérance in the weight of the testimony both as to the fact of the 
cutting and the amount. If you are not satisfied from the telstimony 
as to the fact of cutting, your verdict should be for the défendant. 
K you are so satisfied, the remaining question will be as the estent 
of the cutting and value. And this you will détermine in the same 
manner from the weight of évidence on that point. 

You will use your best judgment upon the testimony, and say what 
your conclusion is — how you are convinced. Yoti cannot présume 
that the défendant has eut and converted more than the évidence 
shows he has. On the contrary, if the évidence shows tô your satis- 
faction that défendant is guilty, you cannot excuse him from the 
conséquences of his own acts because the évidence also shows thai 
others have trespassed on the same lands who have not been pr6se- 
cuted or had justice meted out to them. "What's open made to jus- 
tice that justice seizes." That is to say, when the guilt of the per- 
son charged is made apparent, he cannot be excused because others 
who are not charged have done the like and go unpunished. 

It may be quite évident from the testimony that other persons have 
trespassed in former years upon the lands in question. With that 
you, have nothing to do except to détermine whether the cutting, or 
some part of it, charged upon the défendant, was really done by him 
or was done by thèse other persons. The defendant's évidence tends 
to show that it was ail out in former years by other trespassers. You 
must détermine the faets. If yoU find that the défendant did but 
and couvert timbér, as charged, the amount of damages he will be 
chargeable with is the value of the logs, ties, piles, or wood which 
he converted at the time and place of its sale and conversion by 
him. 

The government is not confined in its measure of damages to the 
value of the stumpage; that is, the value of the timber in the stand- 
ing tree. On the contrary, as the défendant could get no title to the 
timber by converting it into thèse things, but the logs, ties, or piles, 
after being eut, still belonged to the government, and might be seized 
and held by the government, the défendant will'be chargeable with 
the market value in cash at the time and place of their eale and 
delivery. 
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You are instructed to find a gênerai verdict, and if this is for tlie 
plaintiff you will assess and find the damages the plaintiff will in suc h 
case be entitled to recover. 

You will also, according to a form o£ verdict which the court will 
hand you, find specially upon each of the tracts of land where cutting 
is charged, though you will not be required to find separately tlie 
amount eut and converted from each, but simply whethcr or not tlie 
dcfendcnit lias eut and converted. 

You wiil also find specially, as direeted, whether the cutting upon 
N. i S. E. \ and N. W. N. W. 22 was in good faith, under the 
belief tliat défendant had the right from being the owner to so eut. 

Gentlemen, the further responsibility of the case lies with you. I 
am glad to know that you hâve given the utmo8t.heed to the testiiiionyj 
and to the discussion of it by counsel. It only remaing for you to 
give the case such further considération as its nature and ixaoortance 
to the parties demand, and render a verdict which shall ao justice 
according to the law and évidence. 

Verdict for the plaintiff, $2,000. 

Bly V. U. S. 4 Dill. 464, accord. 
Bee Single v. Schneider, 30 Wis. 570. 



Leszynsky V. Merritt.* 
{Circuit Court, 8. D. New York. November 2, 1881.) 

.. Attornet — Compensation fob Seevices — Lien. 

frima facie an attorney has a lien for compensation on the papers in bis 
hands where he has rendered some services. 

:. Same — Suit fob Compensation — Contraot. 

Tlie question whether there was such a contraot between an attorney and his 
client that the former, having giren up his employment, has no claim to be 
compensated, must be determined in a suit brought by the attorney to recover 
the compensation, the lien remaining in statu guo meanwhile. If suit be no* 
brought within a Hmited timei and diligently prosecuted, the court will order 
the papers to be given up. 

. 8amb— Same— Samb. 

Except by consent such a question cannot be determined by the court in u 
summary way. 
In re Paachal, 10 Wall. 433, cited and followed. 

C. O. Patterson, for the motion. 
R. M. SJierman, opposed. 

♦lieported by 8. Nelson White, Esq., of the New Tork bar. 
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Blatchpokd, 0. J. The clients and the attorney appear to be at 
issue, in good faith, on the matters which lie at the foundation of thé 
oontract for service. If the view of the clients is the true one, on the 
facts, nothing is due to the attorney. If his view of the facts is the 
correct one, something is due to hina on a quantum menât. Prima 
facie he has a lien for compensation on the papers in his hands 
because he rendered some services, and if there was such a contract, 
that, havinggiven up the employment, he has no claim to be compen- 
sated, that ought to be made out. Except by consent, the question in 
dispute cannot be determined by the court in a summary way. It must 
be left to be determined in a suit to be brought by the attorney to 
recover the compensation ; the lien, if any, remaining instato quo mean- 
while. If Buch suit be not brought within a time to be limited, or be 
not then diligently prosecuted, this court would order the papers to 
be given up. The order of June 28, 1881, ought to be vacated. The 
foregoing views are in accordance with the principles laid down In 
rePaschalt 10 Wall. 483. 



United States v. Buohanan. 
(Diitnet Court. W. V. North Carolina. November Tenu, 1881.\ 

1. Statxjtbs. 

Highly pénal statutes are to be strictly eonstrued. 

2. Samb. 

A. statute is to be eonstrued so as to carry out, with reason and discrétion, 
the intent of the législature, thoûgh such construction may seem contrary to 
the letter of the statute. 

3. Mastbr and Servant— CRiMiNAii Liabilitt of the Master. 

Where a master, owing a duty to the public, entrusts its performance to a 
servant, he is responsible criminally for the failure of his servant to discharge 
that duty, if its non-performance is a crime. 

4. Crimes— Rev. St. § 3324— EPFACiNa Stamps from Emptt Casks. 

An indictment, under section 3324 of the Revised Statutes, for a failure to 
eSace a stamp from an empty cask which had contained distilled spirits, can- 
not be sustained, though the proof shows that the cask had been emptied so far 
as it could be done by the faucet, if there is proof of the additional fact that it 
had been removed, with the stamp still on it, from the place where it had been 
used in the course of business with intent to pour the spirits still remaining in 
it out of the bung-hole as soon as the necessary assistance could be procured 
for that purpose, and the delay is within reasonable time. 

Thia was an indictment, under section 3324 of the Kevised Statutes, for a 
failure to efface a stamp from an empty cask which had contained distilled 
spirits. The défendant was a duly-licensed retail dealer of • distilled spirits. 
v.9,no.l2— éé 
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The business was carried ou in a small room in liis dwelling, and was under 
the exclusive control of his wife. She kept the key of the rooin, and never 
allowed her iiusband, who was an intemperate man, to Qnter except when 
she was présent. A deputy collector, while on a visit of inspection, discov- 
ered a cask which was duly stamped and had contained distilled spirits. ïhe 
witnesses for the prosecution stated that the cask was entirely empty. Wit- 
nesses on the part of the defence stated that the cask was not entirely empty, 
but still contained about a pint or quart of spirits. The witnesses for the 
prosecution aiso stated that the wife of défendant was présent at the time of 
inspection, and admitted that the cask was empty. The witnesses for the 
defence stated that the wife said, at the time, that she had emptied the cask 
that day as far as she could by the faucet, and had turned the cask up on the 
head so that she might procure assistance to draw ofif the entire contents 
through the bung-hole. The défendant was not présent, and never had any- 
thing to do with carrying on the business except permitting the use of his 
house and allowing his name in procuring the liceuse. 

James E. Boyd, Dist. Atty., for the United States. 

J. W. Bowman and J. W. McElroy, for défendant. 

DicK, D. J,, (charging jury.) It is conceded that the stamp on the 
cask was not effaced and obliterated as required by law. The only 
controverted question of fact which you hâve to détermine is, was the 
cask empty when discovered by the deputy collector? The affirma- 
tive allégation is made in the indictment, and is material in constitut- 
ing the offence charged; and, before a conviction oan properly be had, 
you must be satisfied from ail the évidence, beyond a reasonable 
doubt, that the allégation is true. 

As the statute upon which this indictment is founded is highly pénal, 
a gênerai rule of construction requires that it shall be strictly con- 
strued, and not extended by implication. The words in a statute, if 
of oommon use, are to be taken in their natural, plain, obvious, and 
ordinary meaning. The offence charged in this case is a failure to 
efface and obliterate a stamp "atthe time of emptying such cask," etc. 
You will consider what is meant by the words "emptying such cask." 
The ordinary signification of the verb "to empty" is to "make void;" 
"to exhaust;" "to deprive of the contents." If this ordinary signifi- 
cation of the Word used in the statute is adopted, the défendant can- 
not be convicted unless the évidence shows that the cask was com- 
pletely deprived of its contents — not a pint left. I am not disposed 
to adopt this strict literal construction, as there is another important 
rule in the construction of statutes which must be observed. We must 
consider the object andspiritof the statute, and try to ascertain, from 
the language of the whole and every part of the statute, what was the 
intent and purpose of the législature in making the statute. TI.J 
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intent of the législature may be found in the statuts itself, and from 
other statutes in pari materia; and also by considering the probable 
effects and conséquences that would resuit from a strict literal con- 
struction. When ascertained, this intent should be followed -with rea- 
son and discrétion, though such construction may seem contrary to 
the letter of the statute ; for it is the intent which often gives mean- 
ing to words otherwise obscure and doubtful. The évident intent of 
the législature was to guard against frauds on the internai revenue hy 
preveuting there-useof stamped casks which had once beenemptied; 
and there was a great and manifest necessity to provide against frauda 
which could so easily be perpetrated. I am inclined to the opinion 
that when a retail dealer of distilled spirits draws oflf the contents of 
a cask as far a.s can be done from the faucet, and then removes it 
from the place where it had been used in his business, he should com- 
pletely exhaust the cask, if he so desires, and efface and obliterate the 
stamp. If the law allows a retail dealer to empty a cask as far as 
can conveniently be done by the ordinary method, and then remove 
it from the place where used in the course of his business, and not 
efface and obliterate the stamp, beeause it still contains a small quan- 
tity of distilled spirits of little value, then the penalty of -the law can 
easily be evaded, and the purpose of the législature be frustrated. 

I am also inclined to the opinion that the words "at the time of 
emplying such cask" ought not to receive such a strict construction 
as to require the effacing and obliterating of the stamp to be done eo 
instanti that the cask is emptied; but the act ought to be done in a 
convenient time, considering the surrounding circumstances affording 
évidence of reasonable excuse for delay. 

If you should be satisfied from the évidence that the wife of the 
défendant, on the morning of the day when the cask was discovered, 
had. emptied the cask as far as could be done by the faucet, and had 
removed it from the place where it had been used in the course of 
business, and had failed to efface and obliterate the stamp beeause 
she regarded the cask as still containing distilled spirits of value, 
which she desired to save, when she could procure the necessary 
assistance to pour it out of the bung-hole, then I charge you that 
there was reasonable cause for delay, and the défendant is entitled to 
a verdict. 

If, however, you become fuUy satisfied from the évidence that the 
cask wajs entirèly empty at the time it was discovered by the deputy 
colle^tQr, or that it contained.a small quantity of spirits of Httle value. 
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and there was no reasonable cause for the delay in effacïng and oblit- 
erating the stamp, then you ought to return a verdict of guilty, 

Tlie counsel for the défendant insisted that even if the jury should 
be fuUy satisfied that there was a violation of law, the défendant is 
not guilty, as the ofifenoe was committed by hia wife in his absence, 
and without his knowledge and consent. As a gênerai rule, the hus- 
band ia not criminally liable for offenees committed by the wife in 
his absence, and without his consent or procurement. If he is prés- 
ent with his wife, and participâtes in the crime, he may be indicted. 
In most cases of felony, but not in misdemeanors, where the hus- 
band is actually or constructively présent at the time of the commis- 
sion of a crime, the wife may be excused, although she participated, 
on the ground of the actual or presumed command and coercion of the 
husband compelling her to the commission of the crime. But this is 
only a presumption of law, and may be rebutted by évidence showing 
that she was not acting under compulsion, but was a voluntary and 
principal actor, 

The rules of law aa to the joint and separate liability of a husband 
and wife in the commission of crime do not govern this case, and they 
are onlyreferred to as they were strongly insisted on in the argument 
of counsel. This is not a crime of commission, but the ofïence con- 
sists in a failure to perform a légal duty. The emptying of the cask 
was not criminal, — the failure to efface the stamp is the gist of the 
offence. 

The défendant had undertaken a public business under a license 
from the government, and his wife was his agent in earrying on this 
business^ and she omitted to perform a duty imposed by law upon 
persons engaged in such licensed employment. 

As a gênerai rule, a criminal act of a servant or agent does not snb- 
ject the master or employer to any criminal responsibility, unless he 
directed or co-operated in such act, or the employment necessarily 
resulted in such unlawful act. It is, however, well settled that where 
a master, owing a certain duty to the public, entrusts its performance 
to a servant, he is responsiblè criminally for the failure of hia servant 
to discharge that duty, if the non-performance of such duty is a 
crime. 

The wife in this case was the agent of her husband, and he is 
criminally responsiblè, if, without reasonable justification and excuse, 
she failed to perform the duty imposed upon him by the law. 

There is some direct conflict between the testimony of the witnesses 
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upon the materîal points in this case, which cannoi be easily recon- 
ciled, The good characters of ail the witnesses hâve been shown by 
the testimony of their aequaintances. In judging of the credibility ot 
the witnesses, you should consider the motives by which they are in- 
fluenced, and the manner in which they conducted themselves on the 
examination before you. Yon cannot décide the case upon the pré- 
pondérance of testimony, as juries can do in civil cases. The pre- 
sumption of innocence which the law throws around a person on trial 
for crime remains with and protects him until the government, by the 
whole évidence, satisfies a jury, beyond a reasonable doubt, that he 
is guilty in the manner and form as charged in the indietmentr 



Ealph ». United States. 
{Circuit Court, JT. D. Illinois. December 5, 1881 ) 

1, Cbimbs — Pbbjurï — Matoh-Stamp Bond — Afpidavit of Surett. 

The affldavit required by the régulations of the treasury department to be 
made by a surety upon an ordinary match-stamp bond, to secure the payment 
due to the United Btates for internai revenue stamps to be delivered on crédit 
to a manufacturer of matches, settiug forth the pecuniary responsibility of the 
surety, is an instrument authorized by law ; and if statements made thereln as 
to his pecuniary responsibility are false to his knpwledge, the surety is guilty 
of perjury. 

On Error to the District Court. 

Bisbee é Âhrens, for plaintiff in error. 

J. B. Leake, Dist. Atty., for the United States. 

Dbummond, g. J., (orally.) Under the provisions of the internai 
revenue laws of the United States, one Phineas Ayer, in December, 
1S78, procured a bond with sureties in the sum of $30,000, being an 
ordinary match-stamp bond, in the form then required by the com- 
missioner of internai revenue, to secure the payment due to the 
United States for certain internai revenue stamps, to be delivered to 
Ayer on crédit as a manufacturer of matches. As a necessary condi- 
tion to the acceptance of this bond and of the sureties, the régulations 
of the treasury department required that an affidavit of the surety 
should he made before some officer qualified to administer an oath, 
signed by the surety, and setting forth his pecuniary responsibility. 
Such an aflSdavit was signed by the plaintif! in error and by his wif e, 
Matilda S. Ealph in this case, before a proper officer. The indictment 
charges that the plaintiff in error procured his wife to sign the affi- 
davit, and that she committed perj,ury in signing it. Before the 



694 PBDBBAIi REPOBTER. 

district attorney approved the bond he examined the plaintiff in error 
and his wife particularly in regard to their property, real and per- 
Bonal. After the bond was executed and the affidavit waa sworn to 
and signed, it was approved by the district attorney of the United 
States, and was subseqaently accepted by the proper officer of the 
treasury, and revenue stamps to a large amount were issued to Ayer. 
On the trial of the case before the district court the afiSdavit was 
offered in évidence, and objection was made on the ground that it was 
not an instrument required by law to be sworn to, and that therefore 
a false statement contained therein did not constitute perjury. This 
objection was overruled by the court, to which exception was taken. 
It was also shown that the plaintiff in error admitted that he was not 
pecuniarily responsible, but that his wife was responsible as surety, 
they both having signed the bond. There was évidence also offered 
tending to show that the statement set forth in the affidavit sworn to 
by the wife of the plaintiff in error was false as to the value of the real 
property therein desoribed and as to the title thereto. The plaintiff in 
error admitted on the trial, by his counsel, that he procured his wife 
to sign the bond, and that he was responsible for whatever she had 
done, but denied that she hadcommitted perjury. The oounsel of the 
plaintiff in error, addressing the court, said, in his présence and hear- 
ing, "The défendant cônsents that a verdict of gtlilty may be réndered 
by the jury," and the court thereupon said, "Does the défendant so 
consent?" No objection was made, and the plaintiff in error nodded 
his head in reply to the question of the court, and a verdict of guilty 
was then directed to be réndered by the jury, which was accordingly 
done in the présence and hearing of the plaintiff. iri error, without 
objection or dissent byhim. 

After the recording of the verdict, a motion was made by the plain- 
tiff in error for a new trial, and several afSdavits were filed in support 
thereof, the principal object of which was, apparently, to show that 
the déclaration of the counsel that a verdict of guilty might be rén- 
dered was unauthorized, and that there were several witnesses présent 
whose testimony the plaintiff in error desired to introduce to show 
that the statements contained in the affidavit were true, and that his 
counsel was unwilling and declined to call the witnesses and intro- 
duce their testimony, relying upon the proposition that the affidavit 
was not an instrument authorized by law, and therefore perjury côuld 
not be assigned upon it. It will be seen, therefore, that after the 
introduction of certain évidence, further évidence was wàived, and an 
admission made by the counsel, in the présence and hearing of the 
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. plaintifE in error, of liis guilt under the indictment, and a verdict of 
guilty by the jurywas rendered and recprded, a^it would seem, with his 
consent, openly given in court. The motion for a new trial was ad- 
dressed to the discrétion of the court, and no error, therefore, for over- 
ruling it can be assigned. The district coiart had the beat oppoftunity 
of judging of the effeot of thea.ffidavit8 which were filedin support of 
the motion. It had heard the testimony of ail the witnesses on the 
trial. It had observed the conduct and demeanor of the'plaintiflf in 
error during the trial. It was, therefore, better able to judge of the 
truth of the statements made in the affidavits than thia court, and 
the rule, which has boen eatablished by the suprême court of the 
United States applies hère, that the opinion of the court upon 
a motion for a new trial is a matter'of discrétion and not error. It 
is claimed by the plaintiff in error that his righta were sacrifiçed 
b^ the action of his counsel in the district court. Of that the dis- 
t)fict court was a, compétent judge, and it is to be observed that the 
cpunsel himself, who acted for the plaintiff in error in the district 
court, was not rbéard, and his affidavit was not taken, a.nd therefore 
his statement Of the facts, and of the circumstances which operat^d 
uponhim, is not.before us. He is said to hâve relief upon a view 
which he toOk of the law of the case which he thought conclusive, 
namely, that there was no statute which required an affidavit of the 
.kind which is the subject of controversy in this case. If that wereso, 
then it was a misapprehension, we think,.of the law which déclares 
that certain officers of the treasury department, as well as the aecre- 
tary himself, may make certain rules and régulations relatrng to the 
duties of theirseveral offices. There can be no doubt it was compé- 
tent for a régulation of the kind in controversy hère to be made by 
the proper offieer Of the treasury, namely, that before a bond should 
be accepted, wbich might authorize the delivery, under the lp,w then 
in force, of stampson crédit toa manufacturer of matohes, an affidavit 
should be made showing the responsibility of the sureties, and there- 
fore this was an affidavit authorized by law; and if the statements 
contained in it were f aise, and knownto be soby the person making 
them, then. upon it perjury could be assigned, The judgment and 
sentence of the district court will be affirmed. 
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EOTEB V. EuSSELL & Co, 
(Oireuit Court, N. D. Ohio, E. D. JSTovember 26, 1881.) 

1. Lettbrs Patent— Desteuction of Model— Mistake m DKAwrwa— Measukb 

OF Peoof. 

Where the original model •which was flled in tlie patent-office has been de- 
Btroyed, the fact that a mistake has been made in the drawings on flle, on which 
the patent was issued, must be very clearly eatabliahed before the court will 
allow them to be corrected. 

2. Same— Gbain Separators. 

Letters patent No. 167,570, granted September 7, 1875, to complainant, for an 
improvement in grain separators, are not infringed by the défendants' machine. 

In Equity. 

Lucien Hill and Chas. M. Peek, for complainant. 

M. D. Leggett é Co,, for défendants. 

Welkee, d. J. ïhis suit is brought by the complainant against the 
respondents upon letters patent No. 167,570, granted September 7, 
1876, to complainant for an improvement in grain-separators. The 
bill charges infringement, and prays for an injunction and account. 
The answer dénies, the alleged infringement, and dénies that the 
claims were patentable in view of a large number of prior patents, to 
which it refers. Eeplication filed and heard on the évidence. 

In the complainant's patent the claim is stated as f ollows : 

"Having thus fuUy described my invention, wliat I claim as new and désire 
to secure by letters patent is — 

"The revolving rake operating in combination with the straw-deflector, S, 
and shaker, H, substantially as set forth. " 

This is the only claim relied upon by the complainant, and for the 
infringement of which this action is brought. The patent is a com- 
bination of old devices, which may be patentable where new and 
useful results are thereby produced. The revolving rake, the de- 
flector, and the shaker are each separately old devices, and each had 
been used for many years before the complainant's patent. 

It is important, in the first place, to deterraine what was the com- 
plainant's combination for which he received his patent. The orig- 
inal model filed in the patent-office has been destroyed, so that it 
could not be put in évidence for inspection. We bave before us the 
drawings on file in the office — one copy put in évidence by the com- 
plainant and another copy by the respondents. In thèse drawings the 
position of the deflector in relation to the shaker or carrier seems to 
differ very muoh. In that of the respondents the deflector is shown 
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to approach the shaker so nearly as to render the maclime entirely 
inoperative for the threshing purposes. The complainant's exhibit 
shows a greater space between the lower part of the defleetor and the 
shaker, but it seems to hâve been altered after the prînting of the 
drawing. We hâve also before us a model made by the respondents 
from the drawing, which shows that the machine, if so made, would 
be useless for the purpose of the invention. It may be, as claimed 
by the complainant, that the position of the defleetor was in some 
way changed in making the drawing of the original model, and the 
complainant intended to give more space between it and the shaker 
than appears in the respondents' exhibit ; but as the patent was issued 
on the drawings filed, it should be very clearly established that this mis- 
take occurred, before this court should attempt to change it by a decree. 
On this point the évidence is somewhat conflicting, but we think the 
prépondérance is with the defence. 

The combination of thèse old devices, then, as made and patented 
by the complainant, did not produce any new or useful results. It is 
inoperative and without value, and would not do the work for which 
it was designed. If the machine as now used is practically useful, 
it bas been made so by the changes and improvements suggested and 
introdueed by the respondents and others. The beater and other 
improvements introdueed by the respondents are not only necessary 
to a successful opération of the invention, but materially change 
the relations and f unctions of some of the différent parts — notably 
that of the beater. The function of this part of the combination is 
entirely différent from the functiona presented for the complainant's 
"rotary rake." In the spécifications of the complainant's patent its 
function is decribed : "The revolving rake pulls the straw from under 
the straw-defleetor. S, and prevents the machine from clogging at 
this point." For a successful separator, it is necessary to use a 
beater, one or more, to stop the velocity of the straw as it leaves 
the threshing cylinder, and also to knock out the grain, and thereby 
prevent it from passing over the shaker and out among the straw. 
There is no need of a rake, as such, to get the straw from the de- 
fleetor, if space enough is left to allow its passage. The velocity of the 
threshing cylinder with the enclosed box of the machine will drive 
the straw away from the machine. 

We think, therefore, that the complainant's combination as pat- 
ented bas not been infringed by the respondents. This view of the 
case renders it unnecessary for us to détermine whether any of the 
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machines referred toby fche respondents anticipated the patent of the 
complainant. 

The bill is dismissed, wjth costa. 

Baxter, G. J., concurs in this opinion. 



Macaulat V. White Sewing Machine Co. and others.* 

(Circuit Court, 8. D. New York. Decembe^ 14, 1881.) 

1, Lktthrs Patent — Violation oi' Injonction. 

Where défendant rendered itself amenable to the juiisdiçtion of the court by 
appearing in tbe action, and was enjoined from manufacturiniç or seiLng 
articles infringing upon complainant's patent, heUd, tbat the injonction was 
violàted by the sale of such articles outside of the territorial jurisdiction of the 
court, whether they were sent within such jurisdiction ur not. 

In Eçuity. 

F. H. Betts, for plaintiff. 

S. A, Duncan and S. J. Gordon, for défendants. 

Blatchford, g. j. The injunction was served on Mr. Baylor and 
on the Company. Although it was not served on Mr. White person- 
ally, he knew of its service. He, as président of the company, directed 
the doing of what the company did in violating the injunction. He 
did not intend to hâve the injunction violàted; but it was violàted 
by the company by selling machines at Cleveland and seading them 
frotn there to purehasers. Whethe r they were sent by it within the 
territorial jurisdiction of this court or not, the company made itself 
amenable to the jurisdiction of this court by appearing in this suit. 
The advice that it was no violation of the injunction for the company 
to sell machines at Cleveland so long as such machines were not sent 
by it within the territorial jurisdiction of this court, was erroneous 
advice. Moreover,' some of the machines so sold were sent by the 
company to places within this district, although Mr. White thought 
that this district comprised only the city of New York. Mr. White 
acted for the company. I do not think he ought to be punished per- 
sonally. But the company must pay a fine of $250, which will go to 
the plaintiff towards his expansés and counsel fées about this motion. 
The profits and damages from the infringement involved in the vio- 
lation will remain to be accounted for in the suit. Mr. Baylor did 
not violate the injunction. 

«Keported by S. Nelson White, Esq., of the New York bar. 



BOÏKIN V. BAEBR. 699 

BoYKiN, Carmee & Co. V. Baker & Co. 

(drouit Court, D. Maryland. December 28, 1881.) 

1. Lhttbrs Patent — Pertilizikg CoMPOtfND. 

Patent No. 206,077, July 16, 1878, ^anted to Boykin, Oarmcr & Co. for an 
improved fèrtilizlng compound, hdd to be invalid for waat of any patentaule 
invention or discovery. 

In Eqnity. 

Slingluff d Slingluff, for complainants. 

Snowden <è Busey, for défendants. 

MoBRis, D. J. This bill is filed by the complainants, Boykin, Car- 
mer & Go., against the défendants, E. J. Baker & Co., for an alleged 
infringement of patent No. 206,077, granted to the complainants 
July 16, 1878, upon application dated March 1, 1878, for an im- 
proved fertilizing compound. The respondents admit that they hâve 
been selling the same materials for fertilizing purposea in the same 
proportions as mentioned in the patented formula, but they claim that 
they had been doing so long before the date of the patent, and that 
the patent is invalid for want of novelty. 

The compound described in the patent is composed of (1) dis- 
solved bone; (2) ground plaster; (3) nitrate of soda; (4) sulphate of 
soda ; (5) sulphate of ammonia ; (6) dry peat muck, unleached ashes, 
or any refuse matter having fertilizing properties, in the proportions 
«et forth in the patent. 

The proof discloses that a formula for a fertilizer alleged to hâve 
been prepared and published by Baron Liebig has been known and 
in use among farmers and others for 25 or 30 years, and that it yras 
printed and circulated by both complainants and défendants long 
prior to the date of the patent. It is identical with the patented 
formula as to the ingrédients, their proportions, and the directions 
for mixing them, in every respect, except that the Liebig formula, as 
originally published, called for ground bone instead of dissolved bone, 
and calcined plaster instead of ground plaster. 

The issues raised by the pleadings and évidence are (1) whether 
the formula as patented, calling for dissolved bone or ground plaster, 
was in public use or on sale for more than two years prior to March 
1, 1878, (the date of the application;) and (2) whether, if not so in 
use or on sale, the patented formula différa from the Liebig formula 
in any patentable respect, and, if so, were the complainants the in- 
ventors or discoverers of the change constituting that différence. 
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Itis proved that there was incommon use, prior to March 1, 1876, 
very numerous formulas for fertilizers, intended to be compounded 
bythe farmers themselves, called by the witnesses "home fertilizers," 
and that thèse formulas differed but slightly from each other. It 
appears that it was the practice of dealers in chemicals to publish 
and draw attention to thèse formulas for the purpose of getting per- 
sons to buy the ingrédients of them. Many of thèse, including the 
Liebig formula, were used and publislied by both the complainants 
and défendants, and in some of them groand plaster and dissolved 
bone were called for. There is testimony tending very strongly to 
establish that in compounding the Liebig formula — that is to say, 
în a composition in which the ingrédients were to be used in the same 
manner and substantially in the same proportions as in the Liebig 
formula — there were instances prior to March 1, 1876, in which 
others than the complainants used dissolved bone instead of gronnd 
bone, and ground plaster instead of calcined plaster. The défend- 
ants produce a written order from Parker & Watson, of Warrentown, 
North Garolina, dated January 24, 1876, in obédience to which they 
Bupplied the materials in substantially the same proportions as men- 
tioned in the Liebig formula, substituting dissolved bone for ground 
bone, and ground plaster for calcined plaster ; and immediately sub- 
séquent to March 1, 1876, numerous instances are proved from the 
books of défendants. 

Hhe testimony of Dr. Starke, of Petersburgh, Virginia, also tends 
strongly to prove that the Liebig formula, with the changes above 
indicated, making it identical with the patent, was used by him in 
1875. He produees a printed circular containing the formula exactly 
as patented, which he says is the same that he has been using since 
the fall of 1875. The circular produced was printed in 1878 or 
1879, but he states tliat he is satisfied that it is a copy of the previ- 
ous ones circulated by him. He is positive that the earlier ones did 
not call for calcined, but for ground plaster, and he thinks they called 
for dissolved bone, and not ground bone. Although, of course, it is 
possible this wilness may be mistaken in his recollection, his recol- 
leetion is supported by an original entry in his sales-book, under 
date of February 18, 1876, in which a sale is recorded of the mate- 
rials required for the Liebig formula, and in which dissolved bone is 
one of the items and "plaster" another. 

The witness — Dr. Nicholson, of South Hampton, Virginia — testi- 
fies very positively that the printed circular produced by him, which 
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is identical with the Liebig formula, except that it calls for ground 
plaster instead of calcined plaster, was printed and circulated for 
him in 1875. 

This évidence is very persuasive in support of the defence of prior 
public use, and goes very far towards overcoming the presumption in 
favor of the patent. It bas very important weight, also, when con- 
sidered in connection with othet facts and testimony adduced to show 
the absence of patentable invention or discovery in the patented 
formula. 

That the Liebig formula was the foundation of the one patented 
by the complainants there can be no doubt. The ingrédients, with 
the changes above mentioned, are the same, the proportions are the 
same, the directions for mixing are in the same words, and the gên- 
erai similarity such as could not hâve been accidentai. Dr. Boykin, 
one of the complainants, and the only one examined as a witness, in 
his testimony states the circumstances which led him to introduee 
dissolved bone and ground plaster in the formula as patented by 
them. He says : 

"As well as I can recollect, about 1872 or 1873, as we were In the drug busi- 
ness, customers began ordering frora us chemicals to make fertilizer^. ïhe 
flrst order, I think, we had was from a partyin iforth Carolina,for a formula 
fcnown as Bryant's Compound, which was not very unlike formula No. 1, [the 
patented formula ;] worth probably three or four dollars a ton more. The quan- 
tities were larger. They used South Carolina phosphate in place of bone. Later 
on we had orders for formulas very similar to what is known now (I did not 
know it at that time) as Liebig's Compound and Harris' Compound, ail vary- 
ing in amounts, in the articles, but not very unlike. When We would get 
ofders for thèse difEerent formulas from one party, in the same neighborhood 
probably somebody else, not knowing what the formula was, would wi-ite us 
to know what the formula was. We issued two or three circulars, with thèse 
two or three formulas on them, in order to save writing letters aiid answering 
in that way. Finally, from our observation of the success of certain ones, we 
were led to introduee dissolved bone as being superiortoanything else. After 
using that for awhile the demand for it was so great (we saw the value of it, 
and issuing thèse circulars was making a réputation and name for it in cer- 
tain localities, by persons who saw other parties whom we had given the 
article to and were buying it) that we were induced to settle upon this article 
of dissolved bone as being an improvement on any other that we had seen, 
and the ground plaster an improvement on calcined; and we made application 
for a patent." 

In another part of his te^timonv, in an«iwer to a question as to the 
date when the changes in the formula wexe made, he says : 
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"The changes were made in the 'home fertilizers' at the time we made 
application for the patent, and we then, as I hâve stated before, coneluded, 
inasmuch as dissolved bone was an improvement on fine bono, to use that 
in the place of it, and we made application for the patent with that im- 
provement — at least, with that change — for dissolved bone instead of houe 
dust or fine bone, which we had heen using before. I know it was the date of 
the application of the patent, but I carmot tell you how near that date it was, 
or anything about it, without référence to the books. We ail agreed among 
ourselves that dissolved bone was an improvement on bone dust; and we 
made application for the patent with that understanding, that it was an im- 
provement, and that it was the great improvement in our formula." 

When Dr. Boykin states that from the complainants' observation 
of the success of certain formulas, and I think he means by this the 
increasing demand, they were led to introduce dissolved bone as being 
Buperior to anything else, he does not of course prétend to any claim 
to hâve discovered the merits of dissolved bone as a fertilizer. Dis- 
solved bone had then for 15 or 20 years been well known, among per- 
sons using or dealing in fertilizers, as one of the approved methods 
of preparing bone phosphates for that purpose, and dissolved bone 
was on ail the price-lists of such dealers, and was called for in some 
of the many formulas produced in évidence which were in use prior 
to 1876. The virtues claimed for it as compared with ground bone, 
bone meal, or bone dust, for fertilizing, were known, and were the sub- 
ject of discussion and experiment. It appears from the expert testi- 
mony to hâve been thought then, as now, that the dissolved bone was 
more immédiate in its effects but not so lasting ; that if there was 
présent in the soil sufSoient soil water to dissolve the ground bone as 
rapidly as required by the plant, it was to be preferred as cheaper and 
more lasting, but that if there was a deficiency of soil water, so that 
the ground bone was liable to décompose too slowly, then the dis- 
solved bone was the better. One of the complainants' experts states 
that he has known dissolved bone to hâve been used in formulas for 
fertilizers, in greater or less quantities, for 15 years past. 

AU that the complainants can possibly daim, so far as the dis- 
solved bone is concerned, is that they hâve substituted in the Liebig 
formula one well-known form of bone phosphate fertilizer for an- 
other well-known form. Beyond the presumption arising from the 
patent, there is very little to show just when they made this change. 
The testimony of Dr. Boykin leaves it very uncertain. In one part 
of his testimony above quoted he says the change was made by them 
at the time they made application for the patent, viz., March 1, 



BOYKIN V. BAKEE. 703 

1878; and in another part he says, in ans-wer to a veryleading ques- 
tion, that they neyer used dissolved bone in the Liebig formula prior 
to March 1, 1876. There is abundant testimony that it was used 
constantly by the défendants during the year 1876, subséquent to 
the first of March. 

Whenever it was that the complainants began substituting the dis- 
solved bone in the Liebig formula, it is very évident that they didnot 
then themselves think that they had made a disoovery or had origi- 
nated anythiûg wbich .'they could claim as new. This appears con- 
clusively from a circùlar of four pages issued by them in 1875 or 
1876. With regard to the date when this circùlar was issued, Dr. 
Boykin States it Was the first ciroular they ever issued, and his best 
recolleetion is that it was in 1876, although he is not certain whether 
it was in 1876 or 1875. From ail the facts conneoted with it, it 
would appear hardly possible that it could bave been issued later 
than the spring of 1876. In this circùlar the formula, precisely as 
patented, is pririted, and the attention of farmers is earnestly called 
to the advantages of preparing their own fertilizers by this formula. 
In it three letters commending it are printed, ail of them dated in 
1875, and référence is made to Dr. Nicholson, who is stated to bave 
bought for bis neighbors "last year" over 100 tons of this fertilizer. 
In this ciroular the complainants say : 

"After investigating the matter with great care and some expense ; af ter 
Consulting agricultural chemists and many of our most intelligent and suc- 
cessful farmers, — we do not hesitate to ad vise the use of the chemicala in the 
attached formula." 

The circùlar concludes : 

"We do not daim it as any spedalty of ours, though we hâve sold large 
qnantities of it, and will sell as low as you can get a pure article anywhere 
else." 

The 100 tons which the circùlar states Dr. Nicholson bought from 
the complainants appears from his testimony to hâve been purchased 
not later than 1875; and of the eommendatory letters one is dated 
June, 1875, and the others August, 1875. The explanation given by 
Dr. Boykin of this circùlar is that the letters were from persons who 
had never used the formula as then printed, but who had used the 
Liebig formula and similar formulas, ail called by the complainants 
"home fertilizers;" and as the complainants were confident they 
had improved thèse formulas, they used the letters, although they 
were not literally true as applied to the formula printed with them^ 
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and to whîch they were attached. Accepting this explanation, 
still the circular does clearly show that the complainants did not 
then think that their change in the Liebig formula was anythmg 
in the nature of a new discovery. In this long and fuU circular, in 
which they use many arguments to prove the excellence of the fertil- 
izer now patented, they not only do not call any attention whatever 
to the change as new and important, but they felt at liberty to use 
letters written with regard to a formula which they now claim was 
essentially différent ; and, moreover, they then expressly declared to 
the public that they did not claim the altered formula as any spé- 
cial ty of theirs. 

This is not similar to a case of alleged abandonment of an inven- 
tion. It is not a case in which an inventor says, "I do not intend 
to patent my invention;" but it is a case where parties having en- 
tirely perfected what they subsequently claim as a discovery, say, 
when the whole matter is fresh under their hands, "This is nothing 
new ; we disclaim it as any specialty of ours." It seems to me that 
this disclaimer so made is entitled to great weight, and, considering 
it in connection with ail the other facts and testimony in the case, I 
am convinced that the change made by the complainants in the 
Liebig formula, even if they were the first to make it, which would 
appear extremely doubtful, was not the resuit of invention or dis- 
covery. 

In the state of the gênerai knowledge concerning fertilizers which 
existed on the first of March, 1876, I cannot think that it required 
experiment or invention to find out that dissolved bone might be, for 
some purposes and for some soils, profitably substituted for ground 
bone. In the language of Judge Lowell, (Smith v. Nichais, 1 Holmes, 
175,) it was "the application of known means in a known way to 
produce a known resuit." As was said by the suprême court in the 
same case, on appeal, (21 Wall. 119,) — 

"A mère cari-ying forward or new or more extended application of the orig- 
inal thought, a change only in form, proportions, or degree, the substitution of 
équivalents doingsubstantially the samething in the same way by substantially 
the same means with better results, is not sueh invention as will sustain a 
patent." 

The process, as detailed by Dr. Boykin, by which the complainants 
were led to adopt the patented formula, is not such as suggests a 
patentable mental resuit. They were dealers in drugs, selling the 
chemicals required by farmers for compounding fertilizers, and by 
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watching the demand for and the reported saccess of certain formu- 
las sold by thetn, they were led, he says, to settle upon dissolved bone 
as superior to anything else. This tends strongly to show an intelli- 
gent judgment, or business sagaoity, in selecting from things well 
known and in public use, but it does not show invention or discovery. 
If the Liebig formula was protected by an existing patent, I do not 
see that it could be successfuUy contended that the change made in 
it by the complainants was not a mère substitution of équivalents, 
and an infringement. 

I hâve not overlooked the testimony of one of the complainants' 
experts with regard to the chemical properties contained in and devel- 
oped by the dissolved bone, and not contained in or developed by 
the ground bone. But thèse properties of dissolved bone were known ; 
their use in fertilizers was known; and it was a common praotice to 
make use of them in fertilizing compounds, the other ingrédients 
in which were not very différent from the one in controversy. 
Whenever a new material is substituted for an old one in an article 
of manufacture, as silk for cotton, steel for iron, métal for wood, a 
better resuit may be obtained, and one which may give a greatly 
increased beauty, usefulness, or commercial value to the article pro- 
duced, and may greatly increase the demand for it; but this is a 
resuit which is to be attributed to mechanical skill or business enter- 
prise, and not to invention as that word is applied to patents. 

With regard to the substitution of ground plaster for calcined 
plaster, the considérations above stated with regard to the bone 
apply with still greater force. Indeed, it appears somewhat doubt- 
ful whether any one skilled in compounding fertilizers would, in 1876, 
bave used calcined plaster in the Liebig formula. When plaster for 
fertilizing purposes or land plaster is mentioned, it seems to be gen- 
erally understood to be ground plaster, and certainly required no 
invention to make use of it in the Liebig formula. 

In my opinion the complainants' patent is invalid, and the bill 
must be dismissed. 
Y.9,no.l2— 45 
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Western Electkic Manup'q Co. v. Ansonu Bbass & Coppeb Co. 
(Circuit Court, Z>. Connedieut. December 12, 1881.) 

1. IiETTEES Patent— Teleghaph Wihes — Old Pbocess— ISTew Use. 

An application of an old process to a new use without substantial altération 
or cliange is not patentable. 

Reissued letters patent Nos. 6,954 and 6,955, dated February 29, 1876, and 
granted to the Western Electric Manufacturing Company, as assignée of 
Joseph Olmsted, for an improvement in insulatlng telegraph wires, the inven- 
tion consisting in the discovery that compression of the paraffine into the 
pores of the fibrous covering by any well-known mechanical appliance would 
be advantageous, are void for want of novelty. 

In Equity; 

Wm. D. Baldivin and George P. Baront, for plaintiff. 

Wm. B. Wooster, for défendant. : 

Shipman, D. J. This is a bill in equity, founded upon the alleged 
infringement of two reissued letters patent granted to the plaintiff, 
as assignée of Joseph Olmsted, each for an "improvement in insulating 
telegraph wires," and dated Pebruary 29, 1876, and respectively 
numbered 6,954 and 6,955, and being reissued in two divisions (one 
for the process and the other for the product) of a patent granted to 
said Olmsted on July 23, 1872. 

The spécifications of each reissue are the same, and accurately de- 
scribe the patented improvement upon the method which was then 
commonly used for insulating office wire. The entire descriptive part 
of the two spécifications is in thèse words: 

" The method of insulating now in use consists in oraiding over the wire a 
fibrous covering, after which it is dipped in wax, for the purpoae of fllling 
and closing its pores, and after a subséquent scraping, to reinove the surplus 
wax, it is ready for use. This method is, however, objectionable, inasmuch 
as it leaves the covering in a very rough and soft condition, and fails to seeure 
perfect insulation. In my improved method, after the wire has received its 
coating I dip it in paratHne or wax, after which, instead of scraping ofE the 
surplus coating, I pass the whole through a suitable machine, which com- 
presses the covering, and forces the paraffine or wax into the pores, and secures 
perfect insulation. By so compressing the covering, the paraffine or wax is 
forced into the pores, and the surface becomes and appears polished. Wire 
insulated in this manner is entirely impervious to the atmosphère, of greater 
durability, aiid less cumbersome than any heretofore made. " 

The claim of the process patent is for "the method of insulating 
telegraph wire by first filling the pores of the covering and subse- 
quently compressing this covering, and thereby polishing its surface, 
eubstantially as described." 
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The claim of the patent for the product is for "an insulated tele- 
graph wire, the covering ôf which has its pores filled and its surface 
polished, substantially as described." 

The defect in the article coated with uncompressed paraffine was a 
leakage of electricity, which was probably owing to the shrinkage of 
the paraffine in the interstices pf the fibrous covering whilé the melted 
paraffine was cooling. The paraffine which was compressed while in 
a plastic state was thereby forced into the interstices of the fibers and 
the defect was obviated. 

The défendants make and sell telegraph wire, which they say in 
there answer is "covered by braiding over the wire a fibrous covering, 
after which it is dipped in a préparation for the purpose of fiUing 
and closing the pores; after which the same is sand-papered and 
rubbed, and passed through revolving dies, for the purpose of scraping 
off the surplus material, and consoUdating and smoothing the surface 
of said remaining covering." They further admit that both paraffine 
and wax are component parts of the material which is used for insu- 
lating their wire. 

I shall spend no time upon the question of infringement, which I 
think vas clearly shown. The utility of the plaintiff's article was 
also proved. 

The important question in the case is in regard to be patentability 
of the improvement, which consisted in compressing the plastic par- 
affine, by suitable machinery, after the fibrous covering and the par- 
affine had been applied. The meohanism for compressing was so 
well knownthat a description was unnecessary. The invention con- 
sisted in the discovery that compression of the plastic paraffine into 
the pores of the fibrous covering, by any well-known mechanical ap- 
pliances, would be advantageous. It did not consist in the discovery 
that covering with paraffine or wax would be désirable, for wire cov- 
ered with braided fibrous covering and dipped in wax was in common 
use ; but the invention simply related to the substitution, in place of 
a mère scraping off of the rough clots of wax, of a pressing opération 
for forcing the insulating material into more intimate contact with 
the fibrous material, and, so far as the product is concerned, the in- 
vention related to a wire insulated and polished upon its surface, by 
means of compression of the waxed covering, as distinguished from 
the insulation and surface which was the resuit of non-compression 
of the same covering. 

Dundonald's British patent of 1851, No. 13,698, déclares that he 
employed "bituminous material to cover and thus insulate the con- 
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ducting wires of electric telegrapha which are intended to be placed 
underground. * * *" He further sajs : 

"The eucasement of this wire with bitumen may also be effected by covering 
it with a filamentous material, which has been previously saturated with 
melted bitijraen, and tben pressing the wire so covered through a heated die 
or orifice, so as to meit or soften the bitumen upon the filamentous material, 
and press the whole of the coating against tbe wire in such a way as to cause 
it to form one compact, continuons covering of the wire, and thus insure its 
insulation. " 

The same gênerai process of compression is found in Bandorein's 
British patent No. 933, of 1857, for electric conductors. The spéci- 
fication says: 

" The wire is passed through a bath of hot bitumen, and has the superfluoua 
matter removed by passing through suitable dies or parts to scrape and smooth 
its surface, and render it of uniform thickness. The first and second ribbons 
[which arestrips of material to be wound on the wire] are also passed through 
bitu minons or other suitable matter to render them more impervious to elec- 
tricity. The coated and lapped wire is passed through suitable dies to re- 
move superflTious matter, to smooth down the lapping of the ribbons, and to 
eompress and cause their proper adhésion. " 

It thus appears that the proeess of compression had been ns^d, for 
some years before the date of Olmsted's patent, in the manufacture 
of electric telegraph wire previously covered with cloth and then coated 
with bitumen or fatty substances, and having been so used, there is 
no longer patentability in compressing the paraffine covering of a 
wire coated with fibrous material. 

The pat«nted proeess "was simply the application by the patentée 
of an old proeess to a new subject, without any ezercise of the inven- 
tive faculty, and without the development of any idea which can be 
deemed new or original in the sensé of the patent law." Brown v. 
Piper, 91 U. S. 37. The patentée took the proeess of Dundonald 
and of Bandorein, which they had applied to bitumen, and applied it 
to the wax covering which was in common use, and had been found 
to be superior for certain classes of wire to any insulated covering 
which had been previously used or suggested. The old proeess waa 
applied to the new use without substantial altération or change. The 
proeess patent not stating a patentable invention, the product patent 
is in no better condition. 

The bill is ■ dismissed. 
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The Favorite. 
{Dietrict Court. N. D. lUi-nois December 12, 1881.) 

1. 8TEAMBK WITH A TOW— SaILINQ RUI.ES 20 AND 21. 

Where there is ample sea-room to make every maneuver necessary to Insure 
safety, a steamer with a tow is bound by sailing rules 20 and 21 of section 4233 
of the llevised Statues— which require a steam-vessel (1) to keep out of the way 
of a sail-vessel, when the two vessels are proceeding in such directions as to 
involve risk of collision ; (2) when approachin!? another vessel sf,) as to involve 
rlsk of collision— to slacken her speed, or, if necessary, stop and reverse. 

In Admiralty. 

Schuyler é Kremer, for libellants. 

Richberg é Kniep and McCoy é Pratt, for respondent. 

Blodgbtt, D. J. This is a libel by the owners of the schooner Grâce 
A. Channon, for damages by a collision between the schooner and 
the steam-propeller Favorite, on the waters of Lake Michigan, on 
the night of August 2, 1877, whereby the schooner and her cargo 
became a total loss. It is claimed by libellants that the collision 
occurred by reason of the négligence of those in charge of the steamer 
in not keeping out of the way of the schooner, while the respondents, 
the Kirby-Carpenter Company, owners of the steamer, insist by their 
answer and proof that the collision was so far contributed to, if not 
caused, by the négligence of those in charge of the schoonei? in not 
keeping her on her course, as to relieve the steamer from liability; 
and also that the steamer, being encumbered with tows, is not gov- 
emed by rules 20 and 21 of section 4233 of the Eevised Statutes of 
the United States. 

The undisputed facta material to the issue are that on the night 
of the collision, the schooner, in pursuing a voyage from Buiïalo to 
Chicago with a cargo of coal, was between Milwaukee and Eacine, 
along the west coast of Lake Michigan, about nine miles from land, 
and the steamer was bound from Chicago to Menominee, iight, with 
three barges in tow, also Iight. The wind was from west to west by 
north; the night clear. The schooner and steamer each had their 
proper lights burning, the steamer having two bright white lights 
burning at her mast-head, to indicate that she was towing other 
vessels. 

The sailing rules involved in this controversy are : 

Eule 4. " Steam- vessels, when towing other vessels, shall carry two bright 
white mast-head lights vertieally, lu addition to their aide lights, so as to dis- 
tinguiah them from other vessels," etc. 
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Ritle 20. "If two vessels, one o£ which is a sail-vessel and the otîier a 
steam-vessol, are proceecling in such directions as to involve risk of collision, 
the steam-vessel shall kesp ont of the way of the sail-vessel." 

Rule 21. "Every steam-vessel, when approaching another vessel so as to 
iiivolve risk of collision, shall slacken her speed, or, if necessary, stop and 
ie verse; and every steam-vessel shall, when lu a fog, go at a moderate speed." 

It is not my purpose to go into a full analysis of the voluminous 
proof taken in this case, as that has been suffieiently done in the 
exhaustive report of the commissioner, iiled herein. It is sufficient 
for my purposes tô say that it clearly appears from the proof that 
the Channon was proceeding on her voyage upon a southerly or 
nearly south course, with a light sailing breeze, at the rate of from 
five to six mile^ per hour, with the wind over her starboard (juarter a 
little abaft the beam, whan, about a quarter before 10 o'ciock, her 
lookout saw the mast-head lights of the steamer at a long distance 
(say from five to seven miles) nearly dead ahead. He reported the 
light to the captain, who reconnoitered it through lus glass and ascer- 
tained that it was the light of a steamer towing other vessels. Soon 
afterwards the steamer showed her green light, about a half a point 
or a point over the port bow of the schooner. The speed of the 
steamer at the time she sighted the light of the schooner, and up to 
the time of the collision, was about seven miles per hour. The two 
vessels continued to approach each other, nearly end on, until quite 
close — probably less than a mile of each other; and when the sails 
of the schooner could be seen by those on the steamer the schooner 
showed a torch, and shortly afterwards, thinking, as stated by one of 
the witnesses, that the steamer was coming right into them, the 
wheel of the schooner was put to port, and she luffed a point or two 
into the wind, and at that moment was struck upon the port bow 
just abaft the fore-rigging, and so injured that she sunk within five 
minutes. 

It is contended on the part of those in charge of the Favorite 
that the schooner changed her course; and there is considérable tes- 
limony in the case on the part of the respondents to the effect that 
the lookout on the steamer first saw the green light of the schooner, 
from which they argue and insist that the course of the schooner 
must hâve been somewhat east of south, and that she was to the lee- 
ward or easfc of the course of the steamer. I do not think it neces- 
sary to attempt to reconcile the contradictions between the witnesses 
who were upon the schooner and those on the steamer as to which 
light the schooner first showed to the steamer. The testimony of 
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both classes of witnesses concurs in establishing tlie fact tbat the 
courses of the two vessels were nearly directlj towards each other. 
The schooner was sailing south, and the steamer was going north, 
half west. They were approaching each other nearly end on. 

It is possible that f rom time to time, as the schooner f ell off f rom 
the wind, or luffed up into the wind, she may hâve disclosed her 
green light to the lookout on the steamer. They "were approaching 
each other so nearly in a direct line that it is possible, ànd perhaps 
probable, that the schooner may hâve shown at différent moments, 
■without Bubstantially varying her gênerai course, each of her lights to 
those on the steamer. But, as I hâve already said, the material fact 
is that the two vessels were approaching each other nearly end on. 
The steamer made no effort to get out of the way, unless it be that at 
some interval of time after the light on the schooner was discovered 
the wheel of the steamer was put to starboard and she swung off a 
point or a point and a half to port, where she was steadied, and rau 
for a short time, until the schooner showed her torch, and yery 
shortly after that the collision occurred. I attach but little signif- 
icance to the maneuvers which were exeeuted or attempted on the 
part of the schooner or the steamer when in immédiate proximity to 
each other, and a collision was imminent. What ftien do, or attempt 
to do, under such circumstanees of danger, is frequently of little 
import in determining the question of responsibility for a collision. 

The material question is whether there was any négligence, and 
by whom, in allowing the two vessels to come so close together as to 
bring on an impending collision. It has been urged with much abil- 
ity and force, on the part of the respondents, that the steamer being 
encumbered with tows, and having indicated that fact to the schooner 
by the lights carried at her mast-head, was not bound by the provis- 
ions of sailing rules 20 and 21, and that the officers of the schooner 
had an additional degree of responsibility thrown upon them, from 
the fact that they knew they were meeting a steamer towing other 
vessels ; and, in support of this décision, I am cited to the opinion of 
the suprême court in the case of The Syracuse, 9 Wall. 672, where 
the court says: 

"A tug, with vessels in tow, is in a very différent condition from one niien- 
cumbered ; she is not inistress of her motions. She cannot advance, recède, 
or tum either way at discrétion. She is bound to consult their safety as well 
as her own. She must see that what clears her of danger does not put t^em 
in péril. For many purposes they may be regarded as a part of herself." 
Page 675. ■ 
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And also to the analogous reasoning of the learnod judge of 
the eastern district of New York in Millbank v. The Schooncr Cran- 
mer, 1 Fed. Eep. 256. 

I think it sufScient, for the purposes of this case, to say that in 
both the cases cited the collisions occurred in a crowded stream or 
roadstead, where ail vessels are charged with increased obligations 
of mutual care, which do not bear upon them when upon the open 
sea. But in this case the collision occurred upon the open lake, 
where there was ample sea-room to hâve made every maneuver 
necessary to insure safety, There were no other vessels to interfère 
with such maneuvers, and, so far as the évidence shows, no lights 
of other vessels to bewilder or embarrass the parties in charge of the 
steamer. The obvious duty of this steamer, under the sailing rules, 
especially as she was encumbered by her tows, was to immediately 
or in ample time take such steps as would prevent the two vessels 
from coming in dangerous proximity to each other. 

By the sailing rules the schooner was bound to keep her course. 
ïhere is nothing in the rules, nor in the nature of the two vessels, 
that requires or allows a sailing-vessel to change her course when she 
sights the lights of an approaching steamer with tows. Her duty 
under the rules is to keep her course, and the duty of the steamer is 
to keep out of the way of the sailing-vessel. The steamer bas the 
right to elect on which side of the sailing-vessel she will pass, but is 
bound to exercise that right with sound judgment; and therefore any 
déviation by the sailing-vessel from her course would embarrass the 
steamer and endanger both. Notwithstanding the fact that the 
Favorite had barges in tow, she was still a steamer, and under rules 
20 and 21 bound to keep out of the way of the schooner. Her 
officers knew that owing to the three barges astern she was, for the 
purposes of many maneuvers upon the lake, lengthened to the extent 
of her barges and the tow lines Connecting them to her, and that, 
therefore, it would take longer to make the necessary détour from the 
course of the schooner in order to secure safety; and the only différ- 
ence I can see between the obligation of a steamer with or without 
tows upon the open lake, as thèse two vessels were situated, is that 
the steamer, when encumbered with tows, must commence her maneu- 
vers so promptly after sighting the lights of a sailing-vessel as to 
make sure that she will not only herself go clear of the sailing-ves- 
sel, but that her tows will also go clear. 

The sailing-vessel, in a crowded roadstead, coming close to tows 
tinder the coutrol of a tug, is, undoubtedly, bound to use such reason- 
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able précautions, as are in her power, to avoid a collision with the 
tows, and the failure to use such précautions might, under certain 
circumstances, be such négligence as would create liability on the 
part of the schooner for a collision; and this was the case of The 
Cranmer, supra, decided by Judge Benedict. But the law or rules of con- 
duct governing such cases is not applicable to a case like this. Hère 
was ample sea-room, and any déviation by the schooner only increased 
the danger of both vessels. 

I conclude, from the testimony on the part of respondents, that the 
lights of the schooner were not sighted by the lookout of the steamer 
80 soon as the lights of the steamer were sighted by the lookout on 
the schooner; and it also appears that the captain of the steamer was 
the officer of the deok at the time, and for an hour or more preceding 
the time this collision took place. While the lookout was watching 
the light, before he had reported it to the captain, the captain came 
forward, having discovered the light himself, and looked at it through 
his glass. His own version of what took place on his steamer, as 
detailed in the testimony, is substantially in thèse words : 

" In the fîrst place, I was walking the deck, back ^nd forth, across, as I 
generally do, on the af ter-part, by the cabin, so I had a view of anything 
coming ahead and a view of the tow behind. At that time I imagined I saw 
a green light on the starboard bow. I walked forward and took my glass eut 
of my state-room to look at this light, and from its situation it seemed to me 
she was steering out of the course, and not encroaching ou us. I told the 
watchman to keep a smart lookout for the light. 'Don't let her get too close 
to us. There is no danger now. T am going aft.' The light bore about a 
point and a quarter or a point and a half on my starboard bow. What called 
me aft, I had a eall of nature. During the time I was in the closet I was 
hunting in my pockets for paper, and I found there a letter, a moneyed letter 
from London, that one of my men had given me that day. When I came 
out of the closet I went into my room to put the letter in the safe. As I 
locked the door of the safe and tumed around I heard the lookout running aft 
on the port side of the vessel. He said : 'The green light is shut in and he 
il jhowing his red light and atorch-light.' I told him to run and port his helm, 
and foUowed after immediately. I also gave the order to ' port.' I went on 
the port side and took the bearings. I looked over my rail, across the weather 
side from the stem, and could not see him. Then I knew there was danger. 
Then I stood and took the correct bearings across about 10 feet back from the 
stem. Then I saw he appeared aft of our stem, on our starboard bow, across 
the deck, where our fore stay-sail was hauled down and rolled up in a netting. 
To see tiiis light I had to rise up and look over the sail, which he bore 
about three points on our starboard bow. I looked at him a few seconds and 
saw it was impossible to clear him with our wheel a-port, as the vessel seemed 
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to be swinging to windward, and put my wheel starboard, in the hopes of 
swinging up side by side and avoiding the blow; but we came in collision 
immediately after the order was given to starboard, and struck the sohooner 
in the af ter-part of the fore rigging. As soon as, after the collision occurred, 
I could get up on deck, I stopped the engine. The schooner at the time of 
the collision, from ail appearances, was heading south-west, westerly, and the 
propeller was heading between uorth, half west and nor'-nor'-west." 

Aecording to the account given by the captain, who discovered the 
schooner's light about the same time as bis loookout, he saw the 
schooner's light in such a situation as to know that the two vessels 
were approaching each other in a nearly direct line. He knew that 
it was bis dutj to keep out of the way of the schooner, and yet, with- 
out anyorders to that efifect, he simply retires to the af ter-part of bis 
steamer, leaving the lookout in command on the deck under cir- 
eumstances which called for instant and continuons vigilance, and 
required the constant attention of an experienced and responsible 
ofGcer. His own speed was about seven miles per hour, and be 
knew the wind was such as gave the schooner nearly the same speed, 
and yet, after having answered the call which took him aft, the cap- 
tain gave his attention to a matter which had nothing to do with 
navigating bis ship, and which he bad previously forgotten; and 
during the time that he was unnecessarily staying aft to put the 
letter in the saf e, it is probable that the two vessels got into the dan- 
gerous position which produced the collision. Had the order been 
given at once, inasmucb as sbe had a right to choose on whieh side 
of the schooner she would pass, to change the course of the steamer 
so as to clearly indicate to those on the schooner that she wasintend- 
ing to give ber a wide berth, and had the master returned to his duty 
as ofBcer of the deck promptly after having visited the water-closet, it 
is probable that, with his expérience and the duty devolving upon him 
at the time the red light and torcb were shown, he could then bave 
changed the course of bis steamer so as to bave avoided the collision. 
Thé amount of time which was lost may bave been very inconsiderable, 
but it was precious time, and no conduct of bis afterwards, in the 
management of bis vessel, could retrieve that loss. When he was 
Bummoned by the call of the lookout to the command on the deck, it 
was toô late to atone the négligence which had àlready occurred. So, 
too, the proof shows that the steamer could bave been stopped in 
about her length by reversing her wheel, and it seems to me almost 
certain, in the light of the proof, that if the wheel had been reversed, 
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even after the torch was shown, the collision would hâve been pre- 
vented. It is true that, by reversing the wheel ■without some change 
in the direction of the steamer, she would hâve been somewhat im- 
perilled by her tow, but that was a matter which the master should 
hâve had in mind ail the time, and made the necessary maneuver 
with due caution ; still, that does not relieve him from the obligation 
to reverse, if the occasion or necesaity demanded it. He should hâve 
been ready to slacken speed or stop, as the exigency required, but 
made no effort to do so. 

It therefore seems very clear to me that the collision in this case 
was caused by the négligence on the part of those in command of 
this steamer. I hâve very carefuUy read the testimony, and bave 
carefully considered the arguments which hâve been made on the part 
of the respondents in support of their exceptions to the finding of the 
commissioner, and muet say that I am wholly content with the con- 
clusions at which the commissioner has arrived, in bis report, and 
shall overrule the exceptions, conhrm the report, and enter a deeree 
for the libellants, in accordanoe with the recommendations of the 
report. 



Thb Levi Davis. 
{DisMet Court, B. D. New York. December 13, 1881.) 

1. Salvage— Tua and Tow. 

The amount of salvage determined where a tug assisted another tug that 
■was temporarily disabled while the two were landiag a low, and rescued her 
from péril and helped to bring her into port. 

In Admiralty. 

The tug Léonard Eichards was employed to assist the tug Levi 
Davis in towing a raft and catamaran, loaded with lumber, from New 
York to Barnegat inlet. The Davis was able to go over the bar at 
Barnegat, but the Eichards was not. The tow was in charge of a 
pilot supplied by the Davis, which was the leading boat. The 
agreement with the Eichards was to help transport the tow to "off 
Barnegat inlet." When the tow arrived off Barnegat, a storm was 
threatening and the sea was heavy. Presently the Eichards struck 
the bottom, when she at once cast off the hawser to the Davis and 
eut the hawser to the tow. The Davis then proceeded to the tow, 
and in so doing struck the bottom herself and broke her rudder. She 



716 PEDBKAI. RBPOKTÏÏR. 

then signalled the Eichards to help her, and the Richards, returning, 
took hold of the Davia, held her, and lay by her that night. Next 
day the Richards began to tow the Davis back to New York, and took 
her nearly to Sandy Hook, the last part of the voyage being per- 
iormed by the Davis unaided. The tov? drifted into the inlet unaided 
and without sustaining injury. 

Libel was filed to recover salvage for the Léonard Richards against 
the Levi Davis. 

Benedict, Taft & Benedict, for libellant. 

Beehe, Wilcox d Hobbs, for the Davis. 

Benedict, D. J. My conclusions in this case are as foUows : If, 
as asserted by the claimant and denied by the libellant, the Eichards 
broke her contract by casting off the tow before the Levi Davis took 
hold of it, still Buch failure to perform her contract, if failure it was, 
did not create or tend to create the péril from which the Levi Davis 
was afterwards rescued. It would hâve been neoessary for the Davis 
to get hold of the tow if the Richards had not cast ofif when she did, 
and, as the tow was situated, she could not hâve done so withoat 
danger of striking the bottom. The péril was caused by the Davis 
having taken the tow into shallow, and, under the circumstances, 
dangerous water, and it was in no way increased by the act of the 
Eichards in casting off the tow when she did, and after she herself 
had struck the bottom. The Davis was rendered helpless and in 
need of immédiate assistance by the breaking of her rudder, and that 
misfortune is not attributable to any act or misconduct on the part 
of the Eichards. 

When the Davis thus became disabled by the breaking of her rud- 
der, and liable to be driven ashore in the gale, the Richards was under 
no légal obligation, arising eut of the contract or otherwise, to tow her 
out of danger or to render her any other service. It was, therefore, 
open to the Richards, when the Davis signalled for assistance, to 
undertake to assist her in the capacity of a saivor. At the time 
when the Eichards undertook that service the situation of the Davis 
was one of much péril. By the exertions of the Richards she was 
rescued from her péril and brought back to New York in saf ety. The 
service was valuable. It was voluutary, and compensation for it 
depended upon success. For such a service the Richards is entitled 
to a salvage reward. 

In determining the proper amount of such reward I observe, among 
other things, the péril in which the Davis was placed by the breaking 
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of her rudder when so near Barnegat shoal in such a gale. The 
extent of the péril is shown by the act of the master in putting on a 
life préserver. The Davis was kept from going ashore by being taken 
hold of and held by the Eiehards during the whole of a terrible night. 
She was then, being still disabled in her rudder, towed by the 
Eiehards from Barnegat to the Hook, and then accompanied to Jer- 
sey City at her spécial request, because, although her rudder had been 
made available to a certain degree, the condition of it rendered her 
liable again to become helpless at any moment. I also take notice 
of the value of the Davis, some $6,000, and that of the Eiehards, 
some f 22,000 ; that the Eiehards sustained no loss save that of labor 
and time; and, if she encountered any péril to herself in the per- 
formance of the service, it was not serions. 

Upon the whole case, I consider that the suni of $750 should be 
allowed as salvage. The allotment of this sum will be màde after 
hearing counsel in respect thereto. 



The Cetewato. 

(Bi»tri(;t Court, E. D. New York. December 17, 1881.) 

1. SaIjVAGB — WbBCKINO VESSELS— RiGHT OP CbBW to SaIiYAOB COMPESfBATIOU. 

The fact that a salving vessel was used in the wrecking business does not 
compel the inference, that the monthly wages agreed to be paid the crew were 
to be in lieu of any share in any salvage reward to which othenwise they mlght 
become entitled. 

In . Admiralty. 

Beebe, Wileoz & Hobhs, for libellants. 

Owen d Gray, for claimants. 

Benedict, D. J. This is an action, instituted by the chief engineer 
and a deck hand of the steam-boat Alert, to recoyer a share of the 
salvage compensation earned by the Alert in rescuing a derelict 
schooner called the Cetewayo. The particulars of the service rendered 
to the Cetewayo are not important to be noticed on this occasion, 
because it is admitted of record that the service was a salvage service, 
entitled to be compensated as such. It is also admitted that 50 per 
cent, of the value of the property saved is the proper amount of sal- 
vage, and that such percentage amounts to $2,643.93. 

The only question presented for my détermination is whether the 
libellants' aglreement of hiring on board the Alert debars them from 
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the right to sliare in the salvage award referred to ; which reward, 
it may be remarked, was conceded at the argument to hâve been 
paid to Scott, the owner of the Alert, since the filing of the libel 
herein, upon his agreeing to assume the defence oithis action. 

The fact relied on to sustain the position that the libellants are not 
entitled to maintain this action is thus stated in the answer : "As 
the claimants are informed and believe, none of the olïicers or crew 
of said tng had any interest whatever in the compensation to be paid 
for the services, having engaged in the wrecking business, and being 
paid for such partieular service ; and theref ore never had any claim 
against said schooner for compensation for the services performed by 
said steam-tug." In regard to this defence it may be remarked that 
on its face it seems insufficient. The fact that the libellants engaged 
to work for pay in the wrecking business does not necessarily deprive 
th^ of the right to engage in a salvage service, and to participate 
in the reward thereof. Wrecking business is not in ail cases salvage 
business. Whether, in any case, a wrecker performs a salvage 
service dépends upon the circumstanoes. Scott, the owner of this 
tug, claims to be a wrecker by occupation, while he admits that he 
rendered a salvage service to the Cetewayo, and has not only claimed 
but been paid a salvage reward for the same, Treating the answer, 
however, as setting up an agreement on the part of the libellants to 
abandon to the owner any right ihey might acquire by reason of being 
engaged in performing salvage services while employed on the Alert, 
the question arises whether such an agreement can be upheld in the 
face of the provision of law to be found in section 4535, Eev. St., 
where it is declared that every stipulation in a seaman's agreement, 
to abandon any right which he may hâve or obtain in the nature of 
salvage, shall be wholly inoperative. This ptatute certainly affords 
room to contend that' such an agreement as the claimant relies on 
must be held void, notwithstanding the subséquent act of June 9, 
1874, (18 St. at Large, 64; Supp. Eev. St. vol. 1, p. 31.) See 
remarks in case of M'Carty v. Steam-propeller City of New Bedford, 4 
Fed. Eep. 818. It may, perhaps, be possible to hold that the pro- 
vision in section 4535 was not intended to apply in cases where a 
.seaman, with full knowledge by an express agreement, undertakes to 
engage in a salvage service, and to waive any compensation therefor 
other than his regular wages. Although in England, where the 
Merchants' Shipping Act contains a provision from which the pro- 
vision of pur statute appears to hâve been copied, with the rest, it 
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was thought beat to limit the effect of the provision by a subséquent 
statute. See Amendments to Merohants' Shipping A.ot in 1862, § 
18; Maolachlan, Shipping, Sup. 12, 13. But, howeiver this may be, 
as no point bas been made upon the statute by the libellants in this 
case, the présent case may well turn upon the question of fact on 
■which the libellants bave supposed it to turn, namely, whether any 
agreement was ever made by the libellants by which they abandoned 
or waived their right to participate in the reward for saviûg the 
schooner proceeded against . Upon this question of fact the testimony 
of each libellant is that he was hired at monthly wages in the ordi- 
nary manner, and that nothing whatever was at any time said by 
either party in regard to an abandonment or waiver of any rigbt to 
claim salving; and there is no direct évidence to the contrary of this. 
Thé wages agreed to^ be paid to the men were ordinary monthly 
wages, such as are paid for ordinary services. 

The case is thus teduced to the question whether the nature of the 
employment in which the Alert was engaged, at the time the libel- 
lants were hired, compels the inference that it was understood by 
them that the monthly wages agreed to be paid themshould be in 
lieu of any share in any salvage award to which otherwise they might 
beeome entitled as part of the crew of the Alert. In my opinion no 
such inference can properly be drawn. It bas been made plain that 
the Alert was engaged iu wrecking, but wrecking does not necessarily 
include salving; and there is no proof that the Alert, during the time 
of the libellants' service, ever earned a salvage reward except in the 
case of the Cetewayo now under considération. Scott, the owner 
himself, says that for the most part the boat worked under contract, 
and he does not say that her compensation was ever, except in this 
instance, dépendent on suecess. No inference, adverse to the prés- 
ent demand, can therefore be drawn from the fact that in no other 
instance hâve the libellants claimed to be entitled to salvage. There 
is, in truth, nothing in the case from which to infer an agre ement on 
the part of the libellants to abandon their right to parlicipate in the 
salvage in question, except the bare fact that the vessel on. which 
they were shipped was so equipped as to enable her to successfuUy 
perform salvage services in case the occasion for such services should 
arise. I am not prepared to say that, aside from the statute, a valid 
agreement might not bave been made with thèse men which would 
hâve been a good defence to the présent action, but I am quite sure 
that such an agreement is not proved by any évidence in this case. 
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There are abundant and obvious reasoas for requiring, in cases of 
a defence like the présent, clear proof of a plain agreement, made 
with due considération for the seaman, and with full knowledge on 
his part, before a court of admiralty will feel justified in allowing the 
reward, -which the maritime law giv.es for personal merit and upon 
grounds of public policy, to be diverted from the hands of those who 
perform the labor to the pocket of him who owns the ship. In this 
case there appears to me a total absence of such proof a8 tlie law 
requires, and therefore there is no other way but to adjudgethe libel- 
lants entitled to share in the salvage under considération. 

Inasmuch as it appears that the libellants are the only persons 
whose claims hâve not been paid or adjusted, there only remains to 
détermine the share of $2,643.93, admitted to be the gross amount of 
the salvage, proper to be awarded to the libellants. In view of ail the 
circumstances I am of the opinion that $150 is the proper allowance 
to be made to the libellant Enos, and $100 the proper allowance to 
the libellant Cavanagh. 

A decree will accordingly be entered in favor of the libellants, 
respectively, for the above-named amounts, and they must recover 
their costs. 
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EoGEES V. E. E. Lee Mining Co. and othera. 

{Circuit Court, D. Colorado. December 6, 1881.) 

1. Attornby and Client — Oontbacts betwben Them— Whbn Voijdablb. 

A contract of purchase and sale between an attorney and client is voidable 
at the élection of the latter, where the attorney, while negotiating for the pur- 
chase of the ptoperty, is acting for the client in a litigation of which it is the 
subject-matter, and is called upon to advise the client, as an attorney, as to 
how far such litigation is likely to afEeot his title to the property, or tlié value 
of his interest in it. 

In Equity. 

Luther S. Dixon, for plaintiff. 

Wells, Smith é Mason, for défendants. 

MoCbaby, g. J. 1. It is not necessary to décide the question 
whethôr an attorney at law can, nnder any circumstances, purchase 
pendente lite, from his client, the subject-matter of a litigation in 
which he is employed and acting, 

2. Equity will not uphold such a sale, even upon a showing of 
good faith, where it appears, as in this case, that the attorney, while 
negotiating for the purchase of the property, was at the saine time, 
and as part of the negotiation, advising the client as to the probable 
outcome of the litigation concerning it. It is difficult to see how it 
is possible for an attorney, under such circumstances, to deal with 
his client at arms-length ; for the client's acceptance or rejection of 
any proposition for a purchase by the attorney, must dépend upon 
the nature of the advice he reçoives from him touching the pending 
litigation. In other words, the attorney must, as to an important 
part of the negotiation, represent both sides ; that is, his own private 
interest, and the opposing interest of his client, — a thing which is 
manifestly contrary to law and abhorrent to equity. The client must 
in such a case act upon the attorney's advice and opinion as to the 
merits of the pending litigation about the property, and by the light 
of such advice he must fix the price at which he will sell. Even if 
under some circumstances the property in controversy in a suit may, 
pending the suit, be sold by the client to the attorney, I am of the 
opinion that a court of equity ought to hold that such a sale is abso- 
lutely void, if the attorney, while negotiating as a purchaser, is called 
upon to advise the client, as an attorney, as to how far a pending lit- 
igation is likely to affect his title to the property, or the value of his 
interest therein. 

v.9,no.l3— iô 
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It is contrary to tbe policy of the law, and certainly contrary to the 
principles of equity, to permit an attorney at law to oecupy at tlie 
same time and in the same transaction the antagonistic and wholly 
incompatible position of adviser of his client concerning a pending 
litigation, threatening the client's title to property, and that of 
purchaser of such property from the client. If an attorney can 
deal with his client concerning such property at ail, he must, be- 
fore doing so, — for the time, at least, — divest himself of the character 
of attorney, so that his former client may deal with him as a 
étranger. This is not the case -when the attorney negotiates with the 
client as the purchaser of such property, and at the same time ad- 
vises him as counsel concerning the title toit, or concerning its value, 
as affected by pending litigation. . 

3. To sustain a sale from client to attorney, the burden is upon 
the latter, and he must show that he bas done as much to protect the 
client's interest as he would hâve done in the case of his client's deal- 
ing with a stranger. The court will watch such a transaction with 
jealousy, and throw on the attorney the burden of proving that the 
bargain is, generally speaking, as good as any that could hâve been 
obtained by due diligence from any. other purchasen An attorney 
cannot in any casé sustain a purchase from his client without show- 
ing that he communicated to such client everythingnecessaryforhim 
to form a correct judgment as to the real value of the subject of thè 
purchase, and as to the propriety of selling; for the priée . offered ; 
and neglect of the attorney to inform himsèlf of the state of the facts 
will not enable him to sustain a purchase from his blient for an inad- 
équate considération. The attoiliey must show that ail the considér- 
ations which should hâve operated to prevent -the sale by the client 
were presented by him with the eamestness of a man who was anx- 
ioùs only for the client's good. It must bè made to appear. that the 
client is no worse off than he would hâve been had he consulte d an 
adviser who had no ' ititerest and no selfish end in view. It must 
appear also that the attorney took such measures to inform himself 
as to the value of the property offered for sale by the client as are 
ordinarily taken by persons deâling in such property under like cir- 
cumstances, and that, being himself thereby infortned, he communi- 
cated ail his information upon the subject to his client. Authorities 
by which thèse gênerai rules are established will be found cited in 
Weeks, Attys. at Law, under the head of "Dealingsbetween Attorney 
and Client," 450-469, and in 2 White & Tudor, Leadt Cas. in Eq. 
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(Hare & Wallace's Notes,) part 4, pp. 1216-12£j. It does not, in 
my opinion, appear that respondent Marshall cautioned and ad- 
vised his client, the complainant, as fully as the law, as above set 
forth, required. 

An attorney who knows nothing of the value of property offered for 
sale by his client, and is aware that, his client is in like ignorance 
upon that subject, is bound, before advising a sale by the client to a 
Etranger, and a fortiori before attempting to purchase from the client 
himself, to make careful inquiry and to inforna himself as fully as 
possible concerning such value. If a étranger had appeared and 
opened negotiations with complainant for the purchase of her interest 
in the mine, and she had applied to Marshall, as her attorney, for 
advice concerning the snfficiency of the price offered, it would hâve 
been his duty, being himself ignorant upon the subject, to advise an 
investigation by a compétent person, as a means of ascertaining the 
probable or approximate value of the property. 

It is true that Marshall had, up to the time when negotiations for a 
purchase by him commenced, been the attorney of complainant only for 
the purpose of def ending her title, and having no occasion to inquire into 
the question of the value of the mine; but the moment thèse negotia- 
tions were opened the relation was changed, and it became his duty to 
use due diligence to ascertain the value of the property as nearly as 
possible, and to advise complainant or her agent. It was at least his 
duty to suggest an investigation by the usual method. If he had, 
without knowledge as to the value of the property, and without sug- 
gesting an investigation, advised a sale to a third party at a price 
which proved to be inadéquate, it is clear that he would hâve failed in 
his duty, and it is equally clear that he could not purchase upderlike 
circumstances. His own ignorance as to the value of the property, 
Bo far from being a circumstance in his favor, is a strong reason for 
holding that he was bound to inform himself, so as to be able to- 
advise his client. 

4. I hold furtherthat the respondent Marshall, before consunimat- 
ing his purchase from complainant, was bound to disclose to her, or 
her agent, the names of ail persong interested with him in the pur- 
chase, and espeeially that her partners in the mine were secretly inter- 
ested as such purchasers. The rule is that the attorney must make 
a full disclosure of every fact which might influence the décision by 
the client of the question of the sale. Ail the presumptions are 
against the attorney. The court cannot présume that the fact ihat 
her partners were secret purchasers with Marshall would bave had no 
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influence npon complainant's mind, if disclosed. If it had béen 
known by her that her copartners wished to purchase part of her 
interest, and yet did not wish her to knowthe fact, and had therefore 
employed Marshall to purchase in his own name for them, it might 
well hâve aroused suspicion in her mind, and very probably would 
hâve led her to décline to sell, orcaused her to employother counsel, 
or to institute further inquiry as to the character and value of the 
property. It has been held that if an attorney can show that he is 
entitled to purchase property, notwithstanding his character of attor- 
ney, yet if, instead of openly purchasing it, he purchases it in the 
name of a third person without disolosing the fact, the purchase is 
void. Weeks, Attys. at Law, ^63, and cases cited. The same rule 
must prevail where the attorney, while professing to purchase for 
himself from his client, really purchases in part for his client's 
copartners, and suppresses this fact. 

5. The parties interested -with Marshall in the purchase, and who 
afterwards took conveyances from him, stand in his shoes, so far as 
the complainant's rights are concerned. They knew that the relation 
of attorney and client existed between complainant and Marshall, and 
they took the chances as to the validity of the latter's purchase. If 
the sale was void as to him, it is also void as to them, and in that 
case it is unnecessary to inquire into the allégations or examine the 
proof s as to misconduct on the part of complainant in connection with 
the sale in question. 

When an attorney purchases from his client in his own name, but 
in secret trust for third parties, it will not, of course, be insisted that 
such third parties can be regarded as innocent purchasers, or as 
entitled to any greater rights or better title than the attorney himself 
secures. 

Note. It is a rule, founded both upon common sensé and authority, that 
whenever two persons stand in such a relation that, while it continues, confi- 
dence is necessarily reposed by one in the other, and the influence whieh nat- 
urally grows eut of that confidence is possessed by the other, and this confidence 
is abused, or the influence is exerted to obtain an advantage at the expense of 
the conflding party, the person so availing himself of his position will not be 
permitted to retain the advantage, although the transaction could not bave been 
irapeached if no such confldential relation had existed. Evans, Agency, *256, 
290; 1 Story, Eq. Jur. § 218, 309, et seq.; Tate v. Williamson, L. E. 2 Ch. 61; 
Qillenwaters v. Miller, 49 Miss. 150. "Where a known and deflned fiduciary 
relation exists, the conduct of the party benefited must be such as to sever 
the connection and to place him in the same eircumstances in which a mère 
stranger would bave stood, giving him no advantage, save only whatevei 
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kindness or favor may hâve arisen ont of the relation. Evans, Ag^ncy, *256, 
290; Hunter v. Atkins, 3 M. & K 113. The sound policy upon which thèse 
raies are founded appears nowhere more forcibly than in transactions between 
attorneys. and counsel and their clients ; and there are no transactions which 
courts of equity will scrutinize with more jealousy than dealings between 
attorneys and their clients, especially where the latter are persons of inferior 
capacity and inexperieuced in business. Mills v. Mills, 26 Conn. 213. See, 
also, Neshit v. Lockman, 34 N". T. 167; HitoMngs v. Van Brunt, 38 N. T. 
342; Bowning v. Major, 2 Dana, 228; Newman v. Payne, 2 Ves. 201. 

No gratuity or gift to a légal adviser, beyond Ma fair professional demand, 
made during the time that he continues to conduct or manage the afCairs of 
the donop, will, as a rule, be permitted to stand, more especially if such gift 
or gratuity arises immediately out of the subject then under the adviser's con- 
duct or management, and the donor is at the time ignorant of the nature and 
value of the property so given. Evans, Agency, 290; Middleton v. Welles, 1 
Cox, 112; Proofv. Mines, Cas. in Eq. (Talbot,) e. 115; Broion v. Kennedy, 33 
Beav. 133 ; S. G. 4 De G., J. & S. 217. 

A court of equity will not enforce in favor of a solicitor a secuirity taken 
from his client, pending a suit, for auything beyond the sum actually due the 
solicitor. Mot.t v. Harrington, 12 Vt. 199. See, also, Phillips v. Overton, 4 
Ilayw. 291; Bowning v. Major, 2 Dana, 2Z%; Greenfteld's Estate, 14 Pa. St. 
489; Leutt v. Sallee, 3 Port. 115; Rose v. Mynatt, 7 Yèrg. ZO;Brown v. Bulk- 
ley, 14 N. J. Eq. 451. 

So, whenever an attorney is called upon to render services to a client, whether 
to prépare a deed or will, the law will impute to him a knowledge of ail the 
légal conséquences likely to ensue, and requires that he should clearly point 
out to his client ail those conséquences from which a benefit may arise to him- 
self from the instrument so prepared ; and if he f ails to do so he will not be 
allowed to retain the beneflts. Evans, Agency, 295 ; Watt v. Qi'ove, 2 Sch. & 
Lef. 491 ; Bulkley v. Wilford, 2 C. & F. 102. 

And, generally, in matters of contract between légal advisers and their cli- 
ents, the légal advisers may contract with their clients only when the rela- 
tion is dissolved, or the duties attaching to their position are satisfied. In 
Gibson v. Jeyes, 6 Ves. 266, in which the sale of an annuity by an attorney to 
his client was set aside, Lord Eldon said: "I do not mean to contradict the 
cases of trustées buying from their cestuis que trust, but the relation between 
the parties must be changed; that is, the confidence in the party, the trustée 
or attorney, must bé withdrawn. * * * An attorney is not incapable of 
contracting with his client; a trustée also may deal with his cestuis que trust; 
but the relation must be in some way dissolved. or, if not, the parties must 
be put so mueh at arm's length that they agrée to take the character of pur- 
chaseï and vendor." 

In the case of a contract of purchase and sale between an attorney and 
client or principal and agent, or of an agreement giving beneflts and advan- 
tages to the agent or attorney, proof of actual fraud on the part of the agent 
or attorney is not necessary in order to set aside the contract; the burden of 
establishing its perfect fairness, adequacy, and equity is upon the agent or 
attorney, and, in the absence of such proof, courts of equity treat the case as 
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one of constructive fraiid. Waters v. Thorn, 22 Beav. 547 ; Parkist v. Aleay 
ander, 1 Johns. Ch. 394; Condit v. Blaekwell, 22 N. J. Eq. 481; Banks v. 
Judah, 8 Conn. 146; Central Tns. Co. v. National Ins. Oo. 14 N. Y. 91; 
Judah V. Ti-ustees, 23 Ind. 272 ; Huguenin v. Baseley, 14 Ves. 273 ; Lawther 
V. Lowther, 13 Ves. 102; Selsey v. Rhodes, 2 Sim. & Stu. 41; Fox v. Mack- 
reth, 2 Bro. Ch. 400; Gibson v.Jeyes, 6 Ves. 278; 1 Story, Eq. Jur. § 311. "An 
attorney buying from his client can never support it unless he can prove tliat 
his diligence to do the best for the vendor has been as great as if he was only 
an attorney dealing for that vendor with a stranger." GHbson v. Jeyes, supra, 
per Lord. Eldon. See, also, Howell v. Ransom, 11 Paige, 538; Holman v. 
Loynes, 4 L. J. Ch. 209; Qihhs v. Daniel, 4 Giff. 1, in whieh last case the pur- 
chase by solicitors of a client's equity of rédemption was set aside, although 
another soUcitor had been called in, and although the défendants had ceased 
to act as solicitors just before the contract. The solicitor called in, however, 
in this case had not done his duty, and the défendants were awar» of the 
fact. 

Tested by the above rules, whieh are grounded both upon sound public policy 
aud authority, there can be no doubt whatever of the entire sou ndness of the 
décision in the principal case, whieh, though not novel in princlple, is an 
interesting application of a salutary and well-settled rule of equity. 

Union Collège of Law, Chicago, January 7, 1882. 

Marshall D. Ewell. 



Manning v. San Jacinto Tin Co. 

(Circuit Court, D. Galifornia. January 3, 1882.) 

1. Location dp Mexican Qbattt — Fraud— Lâches. 

A Mexlcan land grant, made in 1846, was duly conflrmed by the board of 
land commissioners, acting under the act of congress of March 3, 1857, the con- 
firmation was afflrmed by the suprême court of the United States as early as 
the December tenu, 1863, and proceedings for locating the grant were, under the 
decree of confirmation, pending botween the United Btates and the claimant 
under the grant when the grantors of the complainant located certain mining 
claims under the act of congress of 1866. Subsequently a patent was issued to 
the claimant under the grant, embracing the land on whieh thèse mining 
claims were located. This bill was flled against the patentée in September, 
1880, alleging that the grant was fraudulently located. Reld, that the location 
was rei adjudicata ; f urther, that the suit was barred by lapse of time. 

In Equity. 

M. G. Cobb, for complainant. 

B. S. Brooks, for défendant. 

Sawyer, g. j. Demurrer to the bill. Briefly stated, it is substan- 
tially alleged that between July 26, 1866, and October 27, 1867, the 
grantors of complainant, without stating who they are or the particu- 
lars of their acts, in pursuance of the act of congress of July 26, ,1866, 
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and the customs of miners of the district, located and claimed a large 
number of tin mines, some 400 claims, as I make the number, in 
thé county of San Bernardino, and worked them in such manner as 
to secure the seyeral claims and entitle them to patents under the acts 
of oongress, — having expended on each claim over $1,000, and, in 
■thé aggregate, |175,000 prier to said October 27, 1867, — the landa 
on which said mines were located being at thé time unsurveyed pub- 
lic lands of the United States; that in 1846 Gov. Pio Pico grantéd 
to Maria del Rosario Estudillo de Aguirre 11 leagues of land in what 
is now San Diego county, under the name of "Rancho Sobrante de 
San Jacinto Viejo y Nievo," said land being within larger exterior 
boundaries, and the surplus of other grants, and the survey to be 
oommenced from the boundaries of tw& other named ranehos, situate 
in a tract of land theretofore known as "San Jacinto;" that in purr 
suanee of the conditions of said grant said Maria entered upon said 
land, erected a house, and thenceforth to the présent time lived 
thereon, and occupied and enjoyed said rancho; that on said October 
27, 1867, the président of the United States issued a patent for said 
grant to said Maria, granting to her the said land granted by said 
Pio Pico by the name aforesaid, being thô surplus remaining within 
-the boundaries of the tract called "San Jaeinto," as shown in the 
espediente of Miguel Pedrorena filed in the application for confirmation 
before the board of land commissioners over the lands granted to Estu- 
dillo and Pedrorena, said patent for a more particular description of 
the lands referring to a survey and plat annexed to said patent purport- 
ing to hâve been made by the United States surveyor gênerai of Oali- 
fornia, and approved by him and by the commissioner of the gênerai 
land-office, and the secretaryof the interior; that he is informed and 
believes, and so charges the fact to be, that said land described in said 
plat and patent is not the land granted by Pio Pico and settled upon 
and occupied by said Maria, nor any part of the same, nor within the 
larger exterior boundaries from vrhioh. said mbrante was to be taken; 
but that said land described in said plat and patent is situate in the 
county of San Bernardino, more than 6 miles at the nearest point, 
and more than 20 miles from the furthest point, away from said land; 
that said land was never snrveyed in the ifield, but said plat was arbi- 
trarily made up in the surveyor general's office without any data other 
than surveys of other ranehos, and without any regp^rd- to the decree 
of the court or said espediente, for the fraudulent purpose of suf- 
reptitiously embracing and securing said large nuniber of tin mines 
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located and held as aforesaid. The bill then allèges a combination 
and fraudaient conspiracy between no less than three well-known 
deputies in the surveyor general's office, the United States surveyor 
gênerai himself, the commissioner of the gênerai land-office at Wash- 
ington, and a participation therein by a large number of well-known 
and prominent citizens and officers, some residing at Washington and 
in the eastern states, of national réputation, for the purpose of fraud- 
ulently locating said grant upon lands beyond the exterior limits of 
the original grant in order to secure said tin mines ; that notice was 
published, but not for the full time, and thereupon parties in interest 
other than complainant's grantor filed protests on various grounds, and 
among them on the ground that the location is not within the grant, 
and was made without regard to the decree, juridical possession, es- 
pediente, or the actual possession and occupation by the said Maria ; that 
thèse objections were overruled by a deputy surveyor gênerai, and 
the plat reported without the objections to the commissioner of the 
gênerai land-office; that the commissioner of the général land-office, 
upon a promise or conveyanoe of an interest in the grant if he would 
approve the plat and conceal the facts from the secretary of the in- 
terior and the président, did so approve the plat, conceal the facts, 
and recommend a patent, which was thereupon issued; that the de- 
fendant corporation was afterwarda organized and the land conveyed 
to it on considération of the stock issued to the parties in interest — 
the said several conspirators — and other parties, with full knowledge 
of the frauda alleged; that the said land so patented includes the said 
several tin mines so located and worked by complainant's grantors; 
that complainant "never knew or heard of the various actings and 
doings hereinbefore" » * * and in "this bill set forth, or any 
of them, until within two years last past;" that by reason of the pat- 
ent to said Maria, complainant's grantor was prevented from apply- 
ing and did not apply for a patent to said several tin mines, he be- 
lieving the said patent to be paramount, and not knowing the said 
alleged fraudulent acts set out; that complainant has not applied 
for a patent for similar reasons, he supposing the title in défendant 
under said patent to be paramount till within three years last past, and 
not knowing the contrary till within two years last past. 

The bill further allèges ail thèse fraudulent acts set out tt» hâve 
been performed with the knowledge of défendant and of the said 
Maria, the grantee and patentée ; but allèges no active participation 
on the part of said Maria, the patentée. Complainant asks that said 
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patent and subséquent conveyances to défendant be decreed to be 
void, and the défendant required to oonvey said several tin mines to 
complainant. 

The patent described in the bill was issued upon a Mexîcan grant 
made in 1846, after confirmation by the board of land commissioners, 
affirmed by the United States courts on appeal, in pursuance of the 
act of congress of March 3, 1851, "to settle private land claims in the 
state of California." 9 St. 631. The effect of a patent issued upon 
such confirmation of a Mexican grant of the kind bas been settled by 
the suprême court of the United States as well as by numerous dé- 
cisions of the suprême court of California. In Beard v. Federy, 3 
Wall. 491, the suprême court of the United States statea the effeci 
of such a patent in the foUowing language: 

"In the flrst place, the patent is a deed of the United States. As a deed, its 
opération is that of a quitclaim, or rather of a conveyance of such interest as 
the United States possessed in the land, and it takes eflfect by relation at the 
time when proceedings were instituted by the filing of the pétition before the 
board of land commissioners. In the second place, the patent is a record of 
the action of the governmeut upon the title of the claimanta» itexisted upon 
the acquisition of the country. Such acquisition did not afEect the rights of the 
inhabitants to their property. ïhey retained ail such rights, and were 
entitled by the law of nations to protection in them to the same extent as 
under the former government. The treaty of cession also stipulated for such 
protection, ïhe obligation to which the United States thus succeeded was, of 
course, political in its character, and to be discharged in such manner and 
on such terms as they might judge expédient. By the aet of March 3, 1851, 
they hâve declared the manner and the terms on which they will discharge 
this obligation. They hâve there established a spécial tribunal, before 
which ail claims to land are to be investigated ; required évidence to be pre- 
sented respecting the claims ; appointed law officers to appear and contest them 
on behalf of the government; authorized appeals from the décisions of the 
tribunal, first to the district and then to the suprême court ; and designated 
officers to survey and measure of£ the land, when the validity of the claims is 
flnally determined. When inforraed by the action of its tribunals and officers 
that a claim asserted is valid, and entitled to récognition, the government acts 
and issues its patent to the claimant. This instrument is, therefore, record 
évidence of the action of the government upon the title of the claimant. By 
it the government déclares that the claim asserted was valid under the laws 
of Mexico ; that it was entitled to récognition and protection by the stipulationâ 
of the treaty, and might hâve been located under the former government, and is 
correctly located now, so as to embraee the premises as they are surveyed and 
desGiibed. As against the government this record, so long as it remains un- 
vacated, is conclusive. And it is equally conclusive against parties claiming 
under the government by title subséquent. It is in this effect of the patent as 
a record of the government that its security and protection chiefly lie. Ef 
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parties asserting interests in lands acquired since the acquisition of the country 
cou]d defiy and oontrovert this record, and compel the patentée, in every suit 
for his land, to establish the validity of his claim, his right to its confirmation, 
and the correetness of tlie action of the tribunals and offlcers of the United 
Stateà in the location of the same, the patent would fail to le, as it was in- 
tended it should 6e, an instrument of quiet and seourity to its possessor. The 
patentée would flnd his title recognized in one suit and rejected in anotlier, 
and if his title were maintained, he would find his land located in as many 
différent places as the varying préjudices, interests, or notions of justice of 
witnesses and jurymen might suggest. Every fact upon which the decree 
arid patent rest would be open to contestation. The intruder, resting solely 
upon his possession, might insist that the original claim was invalid, or was 
not properly located, and therefore 7ie ootûd not he disturbed by the patentée. 
No construction which will lead to such résulta can be given to tho flfteenth 
section. The term Hhird p&rsons," as there used, does not embrace ail persans 
other than the United States and the claimants, but only those who hold su- 
perior titles^ such as will enàble them to resist suacessjully any action of the 
government in disposing of the property." 

In Teschemachery. Thompson, 18 Cal. 26, the suprême court of Cal- 
ifornia, by Chief Justice Field, says : 

" This instrument (the patent) is not only the deed of tlie United States, but 
it is a solemn record of the government of its action and judgment with 
respect to the title of the claimant existing at the date of the cession. By it 
the sovereign power, which alone could détermine the matter, déclares that 
the previous grant was genuine; that the claim under it was valid, and en- 
titled to récognition and confirmation by the law of nations and the stipula- 
tions of the treaty ; and that the grant was located, or might hâve been located, 
by the former government, and is correctly located by the new government so 
as to embrace the premises as they are surveyed and described. While this 
déclaration rejnains of record, the government itself cannot question its verity, 
nor can parties claiming through the government by title subsequjînt. 
* * !" But as the record of the government of the existence and validity 
of the grant, it establishes the title of the patentées from the daté of the grant." 

In this case that would be from 1846. And again : 

"The 'third persons' against whose interest the action of the govornment 
and patent are not conclusive, under the flfteenth section of the act of March, 
3, 1851, are those whose title acarued before the duty of the government and its 
rights under the treaty attached." Id. 27. 

This view was established in Leese v. Clarh, 20 Cal. 412, 420, 423, 
and repeated in numerous other cases. See Bissell v. Henshaw, 1 
Sawy. 566, and cases cited; and S. C. 18 Wall. 268. 

In Carpentier v. Montgomery, 13 Wall. 495, the court says that 
the provision of the fifteenth section of the act of congress cited 
"was intended to save the rights of third persons not parties to the 
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proceeding wko mlght hâve Spanish or Mexican daims independent of 
or superior to that presented by the claitflant, or the équitable rights 
of other parties having ngktful daims under the title confirmed." The 
complainant bas no pretence of a. claim under any Spanish or Mexi- 
can grant to any part of the premises covered by the patent. His 
rights, whatever they may be, are alleged to hâve accrued under the 
act of congress of 1866, and, consequently, subséquent to that date. 
The patent is founded on a Mexican grant made in 1846, and ite 
validity is not even questioned. The claim must bave been presented 
for confirmation on or before March 3, 1853, as that was the latest 
date on whieh it could bave been presented under the act of congress. 
9 St. 633, § 13. It was, in fact, confirmed, and the decree of confir- 
mation afl&rmed by the United States suprême court as early as the 
December term, 1863. U. S. v. D'Aguirre, 1 Wall. 311. The title 
was therefore settled, and it only remained to locate the grant, long 
before the rights of complainant had their inception. The proceed. 
ing for locating the grant, was, under the decree of confirmation, 
pending between the United States and the claimant under the grant 
when the act of congress of 1866 was passed and the mining claims 
were located, and the genuineness of the grant and its location are 
res adjudicata, under the authorities cited, between the United States 
and the patentée; and the adjudication is that the grant is "correctly 
located," as well as valid. Cases before cited. The complainant, de- 
riving whatever rights he bas from the United States, one of the par- 
ties, subséquent to the institution of the proceeding for confirmation, 
is concluded by the détermination. Besides, the grant must bave 
been located either under the act of 1860 or the act of 1864. In 
either case the proceedings for location were in the nature of proceed- 
ings in rem. The complainant or his grantor could, under the stat- 
ute, and should, hâve objected to the survey and location, and upon 
a décision against him bave appealed to the commissioner of the gên- 
erai land-oflBoe, and if the décision was not satisfactory, to the secre- 
tary of the interior. He allèges that he did not file objections, but 
that parties other than himself or his grantors did, and alleged the 
very grounds now relied upon against the location, which were over- 
ruled. Nordoes it appear that even they appealed. The complain- 
ant, then, bas no standing to impeach the record on the ground of 
having a prier Spanish grant. His rights are subséquent and sub- 
ject to the grant as located. He is equally without standing on the 
other ground; he allégea no "équitable rights," or "rightful claim 
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under the title confirmed;" he does not claim any interest under the 
Mexican grant, confirmed and patented, or that the patent was issued 
to the wrong party; he claims that the grant, though valid, and con- 
firmed to the rightful party, was improperly located. He does not, 
therefore, bring himself within the classes of trusts protected in Es- 
trada v. Murphy, 19 Cal. 272, and Wilson v. Castro, 31 Cal. 420, or 
in any other case cited. 

But complainant has no standing to impeach the transaction on 
another ground. He has no apparent title from the United States. 
His right, whatever it may be, is, at best, only inchoate. It is a mère 
privilège; a first right to purchase, or pre-emption right under the 
acts of congress, of which he may avail himself or not as he chooses 
if he should sueceed in vacating the patent. He is not bound to pur- 
chase of the government, and may abandon his claim at any moment. 
Neither he nor his grantor has ever tendered the purchase money to 
the United States or to défendant, or applicd for a patent, and it so 
appoars in the bill, and non constat that he ever will do either. He 
is in no better position as regards title, in his relation to the govern- 
ment, than the parties in Hutton v. Frisbie, 37 Cal. 481, and Frisbie 
V. Whitney, 9 Wall. 187. Complainant as yet has no privity with the 
government in the lands in dispute, and no ground for équitable re- 
lief on that score. Dell v, Meador, 16 Cal. 295. The United States, 
if anybody, is the party injured; and the right to vacate the patent 
for fraud, if any such right exista, is in the United States, and the 
United States should file the bill to vacate the patent. Moore v. 
Rabbins, 9ô U. S. 533. Justice oan only be done, if at ail, upon a 
bill filed by the United States — the party to the transaction, and the 
party injured. It is not eiaimed that the grant confirmed and pat- 
ented is not valid and properly confirmed; but it is said it is improp- 
erly located. The patentée, then, is entitled to 11 leagues of land 
Bomewhere. Even upon a bill filed by the government, if the loca- 
tion should be vacated on the ground of frauds practiced by the offi- 
cers in Ipcating it, with or without the knowledge of the patentée, 
it is at least doubtful if it could be relocated in the proper place. 
The ordinary courts hâve no jurisdiction in the location of grants 
except in the mode prescribed by the spécial act of congress on the sub- 
ject. But suppose the complainant should sueceed in charging the 
défendant as a trustée, on account of fraudulent acts occurring before 
he had any interest in the matter, and obtain a decree for conveyance 
of the whole or a part of the land, there could be no relocation on 
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other lands, for the patent is not vacated, and the proceeûings between 
the patentée and the United States are oonolusive. The grantee 
has got the Ml amount of land called for in her grant, and she, or 
her grantee, has been compelled by the court to convey it to a party 
who has and claims no interest in the grant, légal or équitable. 
If the complainant can thus obtain a conveyanoe of a large part of 
the grant, under similar circumstances the whole can be taken, and 
the grantee under the Mexican grant would be left without any land, 
although adjudged to be entitled to 11 leagues. The court cannot 
do equity on a bill filed by the complainant alone, even if it can in 
any case. The complainant does not even offer to pay eitheï the pat- 
entée or the government for the land. He proposes to take it under 
a decree of the court, so far as any offer is concerned, without pay- 
ment of even the small sum required by the statute. 

The United States is no party to the bill, and would not be af- 
fected by the decree, Clearly the United States is the proper party, 
and the only proper party, to a suit upon the facts set eut in this 
bill. No decree could be rendered against the défendant in a suit 
by any other party which could do it justice, or protect and préserve 
its rights under the Mexican grant, confirmed and patented. The 
fraud charged, if it exists, certainly deserves the severest punish- 
ment ; but the law does not punish it in that way. In my judgment, 
the case does not fall within the principle announced in Johnson v. 
Towsley, 13 Wall. 72, and followed in subséquent cases of a like 
character, TJ. S. v. Flint, 4 Sawy. 74. The complainant, in my 
opinion, is not in a position to maintain this bill. The genuineness 
of the grant and its "correct location" were the very questions in issue 
and determined in the proceedings for confirmation and ségrégation 
under the acts of congress, and thèse questions cannot be re-exam- 
ined in other tribunals even upon a bill filed by the United States, as 
was held in U. S. v. Flint; U. S. v. Throckmorton ; and U. S. y. Car- 
pentier, 4 Sawy. 42, affirmed in 98 U. S. 61. In U. S. v. Flint I had 
occasion to observe that — 

"It is a startli'.i^ proposition to those who hold patents to lands issued upon 
confirmed Spanish or Mexican grants, that after 25 years o£ coinpulsory liti- 
gation, intended, in the language of the varions acts of congress, to ' settle 
titles to land in the state of California,' the holders of ail such patents 
are liable to be called upon to relitigate thelr claims with the government in 
the ordinary eom-ts of justice; and that the patent, instead of being conclu- 
fiive évidence of a ' settlement' of the -title — the end of litigation — is but the 
foundation for the beginning of a new contest to unseltle it, in the tribunals 
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of the country, whieh hefore had no jurlsdicUon whatever over the subject- 
matter. The very institution of thèse suits in the name and by the authority 
of the goveniment, was well calculated to produce, and undoubtedly did pro- 
duce, a gênerai distrust of such titles, and a wide-spread if not a well-f ounded 
alarm." Id. 85-6. 

It is a still more "startling proposition," tliat any citizen at his 
own option, 13 years after a claim for confirmation of a Mexican 
grant bas been presented to the proper tribunals of tfae country, and 
nearly tbree years after the decree of confirmation bas been affirmed 
by the suprême court of the United States, and pending the survey 
and final location, and during the ordinary delays incident to issuing 
a patent, can by a mère entry or trespass upon the lands so claimed, 
and in litigation between the government and the claimant, acquire a 
status that will enable him to attack and avoid the whole proceed- 
ings, and for his own benefit control the title vested by the patent 
under the grant, in which grant he bas no interest In this case there 
is no attack on the genuineness of the grant. It is only the location 
of the grant that is assailed. Upon the inviolability of the location, 
Mr. Justice Field, with the concurrence of the circuit and district 
judges in U. S. v. Flint, 4 Sawy. 61, said: 

'^As to the alleged error in the survey of the claim, it need onlybe observed 
that the whole subject of surveys upon conflrmed grants, except as pro- 
vided by the act of 1860, which did not embrace this case, was under the con- 
trol of the land department, and was not subject to the supervision of the 
courts. Whether the survey conforms to the claim conflrmed, or varies from 
it, is a matter with which the courts hâve nothing to do; that belongs to a 
department whose action is not the subject of review by the judiciary in any 
case, however erroneous. The courts can only examine into the correctness 
of a survey when, in a contre versy between parties, it is alleged that the sur- 
vey made infringes upon the prior rights of one of them ; and can then look 
into it only so far as may be necessary to protect such rights. They cannot 
order a new survey, or cliange that already made." 

This was said in a case where the United States was complainant 
in the bill. A fortiori must this be true as to a party having the 
status of the complainant in this bill. In the conclusions stated by 
Hqffman, J., in U. S. v. Flint, 4 Sawy. 84, 85, and especially in 1, 2, 
3, and 6, I fully concur. See, also, pages 86, 87. The government, 
to carry out the provisions of the treaty, committed this whole mat- 
ter to other and spécial tribunals, except so far as brought before tue 
ordinary courts for review or appeal. The circuit courts, in the exer- 
cise of their gênerai and ordinary jurisdiction, had nothing to do with 



MANNING V. SAN JAOINTO TJN CO. 785 

it. If this location is declared void in this proceeding, and the 
défendant be decreed to convey to the complainant, the court bas no 
power to relocate the grant, or remand the case to any other court, 
board, or ofiScer to relocate it; and although the government is satisfied 
■witb the location, the grantee of a genuine Mexican grant of 11 leagues 
will lose the land granted. The proceedings for confirmation and 
location of the grant baving resulted in a patent after a 14 years' lit- 
igation, ail the tribunals and officers to vfhom the spécial jurisdiction 
over the matter was committed bave hecoiae funeti officia. 

If this court should now assume jurisdiction to vacate the location, 
it cànnot do equity by giving other lands in place of those taken away. 
Besides, in the mean time, relying upon this location, other parties 
may bave acquired from the government the title to ail other lands 
upon wbich it might be located. Thèse patents ought not to be 
lightly interfered witb, at the will or caprice of parties entering upon 
lands claimed under Mexican grants pending proceedings for confir- 
mation and location, and settingiip récent daims under gênerai pré- 
emption da-ws, or laws authorizing the location and purchase of 
mines. Wbether this case bas any feature that brings it witbin any 
of the exceptions stated in the last cases cited, it will be time enough 
to détermine when the United States files a bill to vacate the patent 
on the ground of the frauds charged. In my opinion, the bill pré- 
sents no ground for équitable relief. 

So, also, in my judgment, the suit, in analogy to tbe statute of lim- 
itations of tbe state, is barred by lapse of time. If complainant is 
entitled to any relief it is whoUy on the ground of fraud. Such suits 
are barred within three years. Code Civ. Pro. § 338, clause 4. 
According to the allégations of the bill, the fraud was consummated 
October 27, 1867. The bill was filed September 8, 1S80, nearly 13 
years afterwards. The statutory period had, therefore, run more 
than four times before the filing of the bill, unless the case is within 
the provision tbat the cause of action shall "not be deemed to bave 
acorued until the discovery by the aggrieved party of tbe faots con- 
stituting the fraud." It is attempted to take the case out of tbe stat- 
ute by the simple averment "tbat your orator never heard of the 
varions actings and doings hereinbefore in articles 12, 13, 14, 15, 16, 
17, 18, and 19 of this bill set forth, or any of them, until within two 
years last past." No reason is given for not discovering the fraud. 
There certainly should be some showing on this point, in view of the 
public and notorious acts alleged. The bill is singularly barren of 
allégations of spécifie faets, though amply fuU as to gênerai charges 
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of facts and légal conclusions on information and belief. The coin- 
plainant does not state who his grantor is, or who any one of the 
other locators of some 400 mining claims described as belonging to 
him is, nor when they, or any of them, were conveyed to him or his 
grantor, except that they were conveyed to his grantor before October 
27, 1867, and to himself after that date. He mentions no date ex- 
cept the date of the act of congress of 1866, the date of the Mexican 
grant of 1846, and the patent October 27, 1867. No date of any of 
the deeds, act of incorporation, or other transactions since October 
27, 1867, are given to enable the court to détermine, from the facts, 
whether he ought to hâve discovered the frauds charged at an earlier 
date than alleged. For aught that appears, he may hâve received 
his conveyance from his grantor the day before he commenced his 
suit, or he may hâve received it as early as October 28, 1867. It is 
uot even distinctly averred that his immédiate grantor was not fuUy 
informed of the acts of fraud, though it appears inferentially in arti- 
cle 22 as a reason for not applying for a patent. But there is no 
averment at ail as to the knowledge of the other parties who must 
hâve located the numerous mining claims, and, for aught that ap- 
pears, might hâve conveyed to his grantor on the day before the issue 
of the patent, and with full knowledge of the frauds charged. 

The great and substantial facts in the case are aU facts of public 
record, and public proceedinga under the law, and of public notoriety. 
The survey and the patent are of record, and open to everybody's 
inspection and examination. The incorporation of the défendant is 
a matter of publie record. Notice of the survey appears from the 
allégations of the bill to bave been published under the statute, and 
to hâve produced its proper reaults, as the bill shows upon its face 
that parties other than complainant's grantor actually appeared in 
the surveyor general's office as provided by statute, and filed therein 
objections to the survey on the very f undamental grounds of the fraud 
stated and relied on in this bill, and that the objections were over- 
ruled. Thus, not only the survey and patent, but the very facts 
charged as the équitable grounds for relief in this bill, were put on the 
public records of the surveyor general's office, and ruled upon by that 
office. The facts charged and the rulings, therefore, became public 
records prior to October 27, 1867, open to the inspection and examina- 
tion of ail ; so, also, the fact, if it be a fact, that the grant was located 
in sueh a manner that it did not approach within 6 miles at the 
nearest point, or within 20 miles of some points, of the exterior 
bounds of the tract within which it could lawfuUy be located, and did 
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not include the résidence of said Maria, or foUow the eapediente, or 
decree, was upon record in the survey and in the patent, and must 
hâve been known to complainant and his grantor ; for it is alleged 
that the knowledge of the patent, and belief that it was valid, is the 
reason why they did not apply for patents for their numerous mining 
claims. It was, therefore, known that the patent covered them ; and 
it would appear from the allégations of the bill, inferentially, if not 
by direct averment, that plaintifif's grantor was for years in posses- 
sion of his numerous mines with that knowledge. Ail thèse are great, 
notorious, and public facts actuaUy known to complainant's grantor, 
and presumptively to ail mankind; and they are the fundamental 
facts of the fraud upon which whatever equity there is in this bill 
i-ests. They are such facts as must necessarily hâve put the com- 
plainant and his grantor upon inquiry, and hâve long ago led to the 
discovery of the frauds. They were facts which they were bound to 
notice, if they did not do so in fact. They furnish a due, which, if fol- 
lowed with reasonable diligence, would not require 13 years to lead 
to the fraudulent acts of the parties charged. Even now the frauds 
are not positively alleged, but are cautiously charged upon informa- 
tion and belief ; and the défendant is called upon by numerous inter- 
rogatories to furnish the proof of the frauds alleged, Certainly the 
known facts were sufficient to arouse suspicion, and enable the com- 
plainant or his grantor to file a bill of discovery on information and 
belief long ago. The location of the grant was in the nature of a pro- 
ceeding in rem, and the party had a right under the statute to file 
objections, and some actually did, alleging thèse very frauds now 
charged. Thèse allégations were, therefore, of public record. Parties 
cannot disregard known facts that lead to frauds affecting their 
rights, and, in the language of Mr. Justice Bradley, "then claim ex- 
emption from the laws that control human affairs, and set up a right 
to open up ail the transactions of the past. The world must move on, 
and those who claim an interest in persons or things must be charged 
with knowledge of their status and condition, and of the vicissitudes 
to which they are subject. This is the foundation of ail judicial pro- 
ceedings in rem." Broderick's WiU, 21 Wall. 519. It must not be 
forgotten not only that the world "moves on," but that in this âge and 
country, and in this part of the country, it moves rapidly. Three years 
now, and especially in California, is longer, in events and progress, 
than 20 years some centuries ago, when the statutes of limitation were 
adopted in England. Parties cannot lie down to sleep upon their 
v.9,no.l3— 47 
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riglits, and on waking up many years afterwards find them in the 
same condition in whieh they were left. Even Eip Van Winkle, in 
a slower period and among a slower people, when aroused from his 
20 years' slumbers in the recesses of the naountains in the neighbor- 
hood of "Sleepy Hollow," found that the world had "moved on." The 
observations of the ehief justice in Vance y. Burbank, 101 U. S. 520, 
are not inappropriate to this case. Among other things, he says, 
with référence to the facta of that case, "if any was in fact not sent 
forward, and Scott did not discover the onaission uutil within one year of 
the time of the commencement of this suit, he must hâve been grossly 
neglectful of his own interests." The same may be said of the com- 
plainant in this case. If the open, known, notorious facts sug- 
gested in the bill, and apparent upon the public records of the county, 
did not in fact put the complainant and his "grantor" upon inquiry, 
and lead them to a discovery of the frauds charged, at least su£B- 
ciently to afford as good a basis upon which to file a bill of discovery 
containing gênerai and sweeping charges "upon information and 
belief " as that upon which the présent bill rests, they must, indeed, 
"bave been grossly neglectful of their own interests." 

In my judgment, upon both grounds discussèd, the bill fails to 
présent any grounds for the relief ôought ; and it is manifest, under 
the views expressed, that the bill cannot be truthfully so amended as 
to obviate the objections. The demurrer to the bill is sustained, and 
tae bill dismissed, Let a decree be entered accordingly. 



Hancock v, Toledo, Peoeia & Wabsaw E. Co. 

(District Court N. D. JlUnoia. January 4, 1882.) 

1. RArLïîOADS— Rborganization— Bill by CnsDiTOB. 

Where an agreement was entered into between the holdera of the mortgage 
bonds and other creditors of a railroad corporation, af 1er proceedings had been 
instituted and were pending for the forecloaure of the mortgage liens on its 
property, whereby provision was made for the appointment of a committee, 
who were to obtain a decree of foroclosure in the ijending suit and purchase 
the raih'oad, its rights, privilèges, franchises, and property for ail the holders 
of bonds, stocks, and iadebtedness of the old Company, at the foreclosure sale ; 
for the incorporation of & new company ; for the delivery, by the holders, of 
the bonds, indebtodness, and stock of the company to a third party, subject to 
the order of the committee ; for the conveyance by the committee of its pur- 
chase to the new corporation, who should mortgage the same by giving first 
and second mortgages to secure the issue of a large amount of bonds, and who 
should issue stock; for giving (1) to the holders of the mortgage bonds of the 
old company, in place of their old securities, the new bonds, secured by the 
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two mortgages, at rates fixed by the agreement ; (2) to the holders of the float- 
ing debt of the old company, in place of their surrendered évidences of indebt- 
edness, second preferred income bonds of the new company at. par (thèse 
bonds being secured by the second ihortgage) to the full amouijt of their 
respective debts and interest ; (3) to the holders of the flrst preferred, the 
second preferred, and the common stock of the old company, when surren- 
dered, stock in the new company ,to the amount, respectively, of 50 per cent. . 
30 per cent., and 25 per cent., of the stock of the old company which they had 
owned : held, that a bill by a holder of a part of the floating debt of the old com- 
pany, charging that this plan of reorganization is fraudaient as against the cred- 
itors of the old company, and seeking to hâve the stock of the new company, pro- 
vided in the agreement to be issued to the stockholders of the old company, 
plaeed in the hands of a receiver and sold, and the proceeds applied to the 
payment of the plaintifE and such other creditors as should corne in and be made 
parties, will be dismissed for want of equity, on the ground that the plan has a 
due regard for the interests of ail classes of creditors and stockholders, and the 
bill fails to show that any injustice was intended or has been doue to thia créd- 
iter. 

In Equity. 

John Gibbons, for complainant. 

Lyman db Jackson, for défendant. 

Blodgbtt, D. J. This is a bill filed by Jonathan Hancock, as a 
judgmént créditer of the Toledo, Peoria & Warsaw Eailroad Com- 
pany, in behalf of himself and ail other creditors of that company, 
against said company, and Morris K. Jessup, Eobert C. Martin, 
Charles E.Whitehead, William L. Putnam, and Henry Hill, a commit- 
tee of the creditors of said company. The bill, in substance, charges 
that complainant, on the twenty-third of November, 1875, recovered in 
the circuit court of Peoria county, in this state, a judgmént against 
the Toledo, Peoria & Warsaw Eailroad Company for $3,835.35; that 
the railroad of the Toledo, Peoria & Warsaw Eailroad Company was 
heavily encumbered with mortgages and other liens, and that proceed- 
ings had been instituted and were pending for the foreclosure of the 
mortgage liens on the property, and that the property was in the hands 
of a receiver, appointed by this court under such foreclosure proceed- 
ings; that pending thèse foreclosure proceedings, and on or about the 
thirteenth day of June, 1877, an agreement was entered into between 
the holders of the mortgage bonds and other creditors of the corpora- 
tion, whereby it was provided that défendants Jessup, Martin, White- 
head, Putnam, and Hill should be appointed a purchasing committee ; 
that such committee should obtain a decree of foreclosure in the suit 
then pending, under which ail and singular the railroad, rights, privi- 
lèges, franchises, and property of the company should be sold, and the 
same should be purchased at such sale by the committee, for and in 
behalf of ail the holders of bonds, stocks, and indebtedness of the com^ 
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pany; that a new corporation should be organized, under tlie laws of 
the Btate of Hlinois, to own, operate, and control such railroad fran- 
chises and property, which should bear the name of the Toledo, Peoria 
& Western Eailroad Company ; that the holders of the bonds, indebted- 
ness, and stock of the old company should deliver the same to the Far- 
mers' Loan & Trust Company of New York, subject to the order of the 
committee ; that the committee should convey the title to the railroad, 
its franchises, and appurtenances, so purchased by them, to the new 
corporation, and the new corporation should make a mortgage on the 
same to secure 4,500 bonds of $1,000 each. Alsoa second mortgage 
to secure $3,900,000,— $2,900,000 of which should be called "firstpre- 
ferred income bonds," to be issued in sums of $1,000 each ; $1,000,000 
of said bonds to be called "second preferred income bonds, " to be issued 
in sums of $1,000 each; and that the new corporation should also 
issue 30,000 shares of stock, of the par value of $100 per share, mak- 
ing a total of $3,000,000 stock; that the holders of the mortgage 
bonds of the old company should reçoive in place of their old securities 
the new bonds, secured by the first and second mortgages, at certain 
rates fixedby the agreement ; that the holders of the floating debt of the 
old company (which means, we assume, the unsecured indebtedness 
of this company, including this complainant) should receive, on sur- 
render of their évidences of indebtedness, "second preferred income 
bonds" of the new company at par, to the full amount of their respect- 
ive debts and interest; that the holders of the first preferred stock of 
the old company should receive, on the surrender of the stock certifi- 
cates to the committee, stock of the new company to the amount of 
50 per cent, of their old stock. Holders of the second preferred stock 
should receive stock of the new company to the amount of 30 per cent. 
of the old stock, and holders of the common stock of the old company 
should receive 25 per cent, in stock of the new company. 

In his original bill, complainant stated the substance of this agree- 
ment in a very meager and imperfect manner, because, as he charged, 
the agreement was in the hands of défendants, and he was unable to 
procure a copy. He has since obtained a copy of the agreement, 
and filed an amendment to his bill, with a copy of said agreement, so 
that the agreement itself is now before the court for construction. 
The bill charges that this scheme or plan of reorganization is fraud- 
aient as against the creditors of the old company, and seeks to hâve 
the stock of the new company, provided in the agreement to be issued 
to the stockholders of the old company, placed in the hands of a re- 
ceiver and sold, and the proceeds applied to the payment of complain- 
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ant's judgment, and that of sucli other creditors as shall come in and 
be made parties thereto. 

The solicitor for complainant insista that he makes just such a case 
hère as was shown in Railroad Co. v. Howard, 7 Wall. 392. That 
case involved a contract made under circumstances similar to this, 
between the bondholders and stockholders of the Mississippi & Mis- 
souri Eailroad Company of lowa, whereby the road of the company 
was to be sold under a decree of foreclosure to be procured, and bid in 
by a committee for a fixed sum, $5,500,000, which was to be dis- 
tributed among the bondholders and stockholders in such proportions 
that the stockholders should receive 16 per cent, of the par value of 
their stock, either in money or bonds. This agreement was attacked 
by the holders of certain unsecured indebtedness of the company, on 
iihe ground that it was fraudulent as against them. 

The suprême court held that plan of reorganization void as against 
the unsecured creditors, beeause it made no provision for the payment 
of the unsecured creditors, saying : 

" Mortgage bondholders had a lien upon the properfcy of the corporation em- 
biaced in their mortgages, and the corporation having neglected or ref used to 
pay the bonds, they had a right to instituts proceedings to foreelose the mort- 
gages, but the equity of rédemption remalned in the corporation. Subject to 
their lien, the property of the railroad was in the mortgagors, and whatever 
interest remained af ter the lien of the mortgages was discharged belonged to 
the corporation; and as the property of the coiporation when the bonds w ère 
discharged, it became a f und in trust for the benefit of their creditors. Hold- 
ers of bonds secHred by mortgage, as in this case, may exact the whole amount 
of the bonds, principal and interest, or they may, if they see fit, accept a per- 
centage as à compromise in full discharge of their respective claims ; but 
whenever their lien is legally discharged, the property embraced in the mort- 
gage, or wha,tever remains of it, belongs to the corporation." 

It will be seen that while the Mississippi & Missouri Eailroad Com- 
pany was largely indebted to certain unsecured creditors, no provision 
was made under the scheme of reorganization for any payment or 
security to the unsecured creditors. The plan contemplated a com- 
plète absorption into the purchasing committee, or their successors, 
of the entire property of the company, free from ail liens and liability 
for the debts of the old company, but in no manner contemplated that 
the holders of unsecured indebtedness were to be paid in full or in 
part, or in any wise provided for ; while the stockholders, who only in 
equity held their interest, subject to the debts of the company, were to 
hâve about |550,000 divided among them. 

Hère, however, express provision is made for the holders of ail the 
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floating debt by giving them, in lieu of and substitution for their 
évidences of debt against the old oompany, second preferred income 
bonds of the new company equal to the amount of such floating debt 
and interest. This income . bond is, by the tenus of agreement, a 
higher grade of security than the stock of the old company; that is, 
the stockholders get no dividend until the interest on thèse bonds is 
ail paid. The stockholders are placed behind the holders of thèse 
bonds, and the plan seems to fairly contemplate the protection of ail 
classes of creditors of the old company in the équitable order of their 
priori ty. It was the évident purpose of the parties to this agreement 
to place thèse floating-debt holders in at least as good a relation to 
the new company as they bore to the old company. They got for 
their unseoured indebtedness something which at least bears the 
semblance of a security. It was a second-mortgage bond. No com- 
plaint is made of anything inéquitable in the provision by which the 
holders of the mortgage debt should be paid in fuU in the manner pro- 
vided in the agreement ; nor is there any suggestion that there was 
any fraudulent collusion between the bondholders and stockholders to 
defraud the unsecured creditors. 

It would seem almost obvious, from a statement of the amount of 
bonded and unsecured indebtedness of this old company, that it could 
not hâve been anticipated that this railroad property would or conid 
hâve been sold for cash; or, if a cash sale had been insisted upon, it 
would only hâve partly paid the holders of the first-mortgage bonds. 
The plan adopted had what seems to hâve been a due and équitable 
regard for the interests of ail classes of creditors and stockholders, 
and it does not seem that upon the statements in this bill any in- 
justice was intended or bas been done to this creditor. He undoubt- 
edly bas been offered much more than he could hâve got had the 
holders of the secured indebtedness insisted upon their fuU payment, 
as they would seem to bave had the right to do. If this bill had shown 
that this creditor had accepted the provision made for him under the 
scheme or plan of reorganization, or had accepted the income bonds 
he was eutitled to receive, and there was still a balance of bis debt 
left unliquidated, he might, under the authority of the case which bas 
been referred to, hâve had a right to call upon the stockholders to 
surrender the stock which it was provided they should receive as a 
part of this schéma. But it is not necessary to discuss that; and I 
refer to it only for the purpose of showing that he makes no such 
statement. He does not show he has accepted the provision which 
was made for him, and has come into the scheme for the purpose of 
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obtaining payment, as the other creditors of this corporation did, and 
ashe might hâve done. If he bad exhaustcd his rémedy he mght 
hâve had a différent standing with référence to the stôckholders. It 
is true, the contract provides that ail those who corne into this schéma 
shall contribute ■ ratably to the expenses necessary to complète this 
plan of reorganization. ïhis does not seem inéquitable, but on the 
contrary just and équitable between the parties. Ail classes of the 
creditors of this company seem involved in a common misfortune, and 
it seems to me but right that they ëhould share in the expenses of a 
plan which had for its purpose the beneht of ail. 
The bill is therefore.dismissed for want of equity. 



Cbescent City Live-Stock Landing & Slaughter-Housh Co. 

V. BiiTCHBRs' Union Livb-Stock Landinq & 

Slaughter-Housb Co.* 

[Ci/reuit Courtj E.D. Louisiana. December 30, 1881.) 

1. Constitutional Law. 

The validity of article 248 of the constitution of Louisiana conceded; the 
validity of article 258 of same constitution doubled ; the elïect of bolh on the 
charter of plaintifE considered. 

2. Vested Rights — Pouce Power. 

When a législature has granted an exclusive right, and that organ of the 
government in which is vested the police power with référence to that aubject- 
matter sanctions the exercise of the right as harmless, there exista ao power, 
either in the législature or the people, to abrogate it. 

Application for an Injunction pendente lite. 

The faets are stated in the opinion of the district judge. 

Thos. J. Semmes and Robert Mott, for complainant. 

B. B. Forman, for défendant. 

Pabdee, C. J. We foUow the décision of the suprême court of the 
state of Louisiana in the case of Slaughter-house Co. v. City of New 
Orléans, as reported in 33 La. Ann. 934, in thèse propositions: 

(1) The charter of complainant, act IS'o. 118 of 1869, Louisiana Laws, con- 
stitutes a contract. 

(2) That the said charter contains monopoly features. 

(3) That 80 far as said act or charter rests upon delegated police power of 
the state, it raay be repealed or impaired by constitutional or législative 
authority, without infringing on the constitution of the United States. 

•Reported by Joseph P. Horiior, Esq., of lUe j\'ew Oiieans bar. 
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We concède the validity of article 248* of tlie Louisiana constitu- 
tion, as delegating the régulation of slaughter-houses to the varions 
municipal authoritiea. We doubt the validity of article 258t of the 
same constitution, so far as any rétroactive effect is claimed for it, 
and we deny that said article is or prétends to be an exercise of the 
police power. And we deny the efficiency of any of the ordinances 
of the city of New Orléans — as shown in this case — to in anywise 
deprive complainant of the rights given by bis contract and charter, 
or to convey any of said rights or privilèges to défendant. î 

*S6ction 248 of the constitution of Louisiana, of 1879, provides as follows : 
" The police juriea of the several parishes, and the constituted authorities 
of ail incorporated municipalities of the state, shall alone hâve the power of 
regulating the slaughteiing of cattle, and other live stock, within their re- 
spective limits: provided, no monopoly or exclusive privilège shall exist in 
this state, nor such business be restricted to the land or houses of any individual 
or corporation : provided, the ordinances designating the places for slaughter- 
ing shall obtain the concurrent approval of the board of health,or other sani- 
tary organization." 

f Section 258 of the constitution of Louisiana, of 1879, provides as follows: 
"Ail rights, actions, prosecutions, claims, and contracts, as well of individ- 
uals as of bodies corporate, and ail laws in force at the time of the adoption 
of this constitution, and not inconsistent therewith, shall continue as if the 
said constitution had not been adopted. But the monopoly features in the 
charter of any corporation now existing in the state, save such as may be 
contained in the charter of railroad companies, are hereby abolished." 

JThe charter of plaintifE provided, inte?- alla, (acts of Louisiana of 1869, pp. 
169 et seq, .•) 

" Sec. 3. Be it further enacted, etc., that the said company or corporation is 
hereby authorized to establish and erect, at its own expense, at any point or 
place on the east bank of the Mississippi river, within the parish of St. Ber- 
nard ; or in the corporate limits of the city of New Orléans, below the United 
States barracks; or at any point or place on the west bank of the Mississippi 
river, below the présent dépôt of the Xew Orléans, Opelousas & Great West- 
ern Railroad Company, — wharves, stables, sheds, yards, and buildings neces- 
sary to land, stable, shelter, protect, and préserve ail kinds of horses, mules, 
eattle, and other animais, from and after the time such buildings, yards, etc., 
are ready and complète for business, and notice thereof is given in the officiai 
Journal of the state ; and the said Cresent City Live-Stock Landing & Slaugh- 
ter-House Company shall hâve the sole and exclusive privilège of conducting 
and carrying on the live-stock landing and slaughter-house business within 
the limits and privilèges granted by the provisions of this act ; and cattle and 
other animais destined for sale or slaughter in the city of New Orléans, or its 
environs, shall be landed at the live-stock landings and yards of said company, 
and shall be yarded, sheltered, and protected, if necessary, by said company or 
corporation; and said company or corporation shall be entitled to hâve and 
receive for each, etc. 

" Sec. 10. Be it further enacted, etc., that at the expiration of 25 years from 
and after the passage of this act, (March 8, 1869,) the privilèges herein granted 
shall expire." 
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In ail the cases cited from the suprême court of the United States, 
(Slaughter-house Cases, 16 Wall. 57; Béer Co. v. Massachusetts, 97 
U. S. 25; Fertilizing Co. v. Hyde Park, là. 677; Stone v. Mississippi, 
101 U. S. 814,) bearing on the exercise of police power, there is no 
décision, no argument even, justifying the impairment of the obli- 
gations of a contract, by the aid of the police power, in order to 
transfer property rights or privilèges from one individual to another, 
or from one corporation to another. 

In the case of Béer Co.v. Massachusetts, 97 U. S. 25, a prohibitory 
law against the sale of malt liquors was maintained, notwithstandiûg 
complainant's charter. 

In thë case of Fertilizing Co. v. Hyde Park, 97 U. 8. 677, a nui- 
sance was allowed to be suppressed by village ordinance, notwith- 
standing a charter from the state to carry ou a fertilizing business at 
that very place. 

In Stone v. Mississippi, 101 U. S. 814, a pénal law prohibiting lot- 
teries was upheld, notwithstanding a charter from the state to carry 
on the lottery business. 

In each of thèse cases the right of a state, by exercise of the police 
power, to suppress a business otherwise legitimate, was recognized, 
although such business existed under chartered rights previously 
acquired. 

But the proposition of the défendant goes much further, and it is, 
that, under the police power of the state, by virtue of articles 248 and 
268 of the state constitution, the contract privilèges given by act No. 
118, 1869, to the complainant, are not repealed nor suppressed nor 
policed, but distrïbuted, and that, tberefore, the défendant may law- 
fuUy take up the rights so by police power taken from complainant. 
And it is to be particularly borne in mind that neither the place, nor 
the manner, nor the charges, nor the inspection, nor the business of 
complainant are in any way obnoxious. There is no nuisance, no vice, 
no illegality tainting the conduct of complainant's business, and conse- 
quently there is no question of public heaith, manners, or morals 
involved. 

Under thèse circumstances, and with this vîew of the case, we 
incline to the opinion that defendant's pretensions cannot be shel- 
tered under a claimed exercise of the police power, and that if articles 
248 and 258 of the constitution of Louisiana, and the city ordinances 
thereunder, are to hâve the effect claimed by défendant, then it would 
amount to an impairment of the obligations oi complainant's contract 
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with the state, and corne withm the inhibition of section 10, art. 1, 
of the constitution of the United States. 

Inclining to thèse views, and considering the state of the litiga- 
tion between the parties, (as stated in the argument,) we think an 
injunction pendente lite shouid issue, to the end that the questions 
involved may be more fuUy argued and investigated, and the respect- 
ive rights of the parties fully protected. A. bond to cover damages, 
if any resuit, shouid be given. It is therefore prdered that an injunc- 
tion pending this suit issue as prayed for, on complainant giving 
bond in the sum of $ , conditioned according to law. 

BiLLiNas, D. J., (concurring.) I concur in the conclusioA reached 
by the circuit judge. The case finds that in the year 1869 the com- 
plainant reeeived from the législature of Louisiana a grant of a 
corporate franchise, which was exclusive, to slaughter animais at a 
place designated in the charter for a period of 25 years; that the 
constitution of 1879 (articles 248 and 258) attempted to abolish 
the monopoly features, or the exclusiveness, of ail corporations except 
tbose contained in the charters of railroads; that the same constitu- 
tion withdrew from the législature thepower to regulate the slaughter- 
ing of animais in cities and parishes, and conferred it upon the mu- 
nicipal and parochial authorities, in conjunction with the local boards 
of health ; that neither the législature nor the proper municipal 
authority bas ever deolared that either the place or manner of con- 
ducting complainant's business was opposed to the public good, but 
that, on the contrary, the municipal and health ofEcers hâve desig- 
nated the locus in quo of the complainant's business as within a dis- 
trict where said business may be carried on, and hâve prescribed 
régulations for the eonduct of the business of slaughtering animais, 
none of which are being violated by complainant. 

This case does not fall within the principle that législative grants 
of a certain nature may be constitutionally recalled, even where that 
principle has been pushed to its extrême limit. That principle is 
that législatures are clothed by the people with limited power tp 
bind their successora in any matter of public police, and therefore the 
courts hâve held that such a grant could not stand in the way of the 
subséquent action of the police power. The extremist principle, when 
applied to this case, would lead to the conclusion that if the proper 
municipal and health boards, in the exercise of the police power dple- 
gated to them, declared that complainant's business, either in its 
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location or its methods, was injurious to the public health, they could 
regulate, or, if in their judgment the public health required, abolish 
it; that the grant is voidable and not void; that it is valid until the 
power, be it the législature or the municipal officers in which is vested 
the funetion to deal with sanitary matters, finds it to be injurious. 
The conclusion is that where, as hère, the proper authorities find the 
place and manner of conducting the complainant's business to be 
harmless, thereexists no power, either in the législature or the people 
of the state, to abate it. So, according to the cases ■which hâve gone 
the furthest, so long as the place and manner of the complainant's 
slaughtering of animais are sanctioned by that organ of the govern- 
ment of the state in which is vested the police power -with référence 
to that subjeot-matter, the action of the législature in making the 
grant stands for that of the people of the state, and the exclusiveness 
of the right granted is protected by article 1, § 10, of the constitution 
of the United States. The Bridge Proprietors v. The Hoboken Co. 1 
Wall. 116. 



Bebwis V. City of Ddltjth and Village of Duluth. 

{Uircuit Court, D. Minnesota. December 13, 1881.) 

1. EQtJiTABLE Relief— -Two Municipal Couporations Formbd out op One — 
Cbeditok'8 Bill. 

The rigbts of créditera of the city of Duluth considered, with référence to the 
aot of the législature of the state of Minnesota, by which the village of Duluth 
was created out of a part of the territory of the city of Duluth, and the indebt- 
edness of the city apportioned between them, and the allégations of fact in 
plaintilî's biU, and held,that such act — such allégations being true — interfères 
with the rights of creditors, and that a bill in equity will lie, by a créditer of 
the city at the time the act was passed, against the village, to enforce the pay- 
ment of its proportionate share of the indebtedness ; the share of the indelited- 
ness for which each is liable being in the ratio of the taxable property of one 
to that of the other. 

In Equity. Demurrer to bill of complaint. 

This suit is brought against the city of Duluth and the village of 
Duluth to recover the coupons overdue upon bonds of the city of 
Duluth, in this district. A demurrer is interposed by the village of 
Duluth. 

Oilman dt Clough, for demurrer. 

Williams é Davidson, contra. 

Nelson, D. J. The complainant is the owner of certain bonds 
issued under an act of the législature of Minnesota, approved March 
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8, 1873, authorizing the city of Duluth to fund the debt previously 
incurred for improving the harbor, and for other purposes. The 
bonds were payable in not less than 20 nor more than 30 years from 
the date of their issue, and bear interest at the rate of 7 per cent, 
per annum, payable semi-annually in the city of New York. The 
complainant became a bona fide holder of the bonds and coupons pre- 
vious to 1876. 

It appears that on February 23, 1877, the législature of the state 
of Minnesota created the village of Duluth out of a part of the terri- 
tory of the city of Duluth, under an act entitled "An aot to create the 
village of Duluth, * * * and to apportion the debts of the city 
of Duluth between itself and the village of Duluth, and provide for 
the payment thereof." 

This act carved the village out of the city limits, taking and em- 
bracing in the village ail the business part of the city andi business 
houses, the harbor, railroad dépôts and tracks, nearly ail the dwell- 
ing-houses, ail the population except about 100 inhabitants, and 
nineteen-twentieths of ail the taxable propertyj and no provision was 
made for the payment of the debts of the city by the village unless cred- 
itors would accède to the terms imposed by the législature as herein- 
after stated. It also appears that on February 28, 1877, an act was 
passed entitled "An act to amend the act entitled an act to incorporate 
the city of Duluth," approved March 5, 1870, and this act declared 
that the service of ail summons and process in suits against the city of 
Duluth should be made on the mayor of the city, and that service 
made on any other officer should not be valid against the city. It 
also provided that the term of the ofEee of mayor should cease on the 
following April, 1877, and no provision was made for the élection of 
a successor or for filling a vacancy; that no taxes should be levied 
without the affirmative vote of ail, to-wit, four aldermen; and since 
the passage of the act there hâve never been four aldermen in the city 
qualified to act. There is a section authorizing the levy of taxes by 
the county of St. Louis, in which the city is situated, but ail taxes 
thus levied and collected must be paid to the village of Duluth. 

On the facts admitted by the demurrer the complainant is entitled 
to relief. The législature undoubtedly had the right to create the 
village of Duluth out of the territory of the citj', and, as between the 
city and the village, apportion the existing indebtedness; but when 
the corporation which created the debt is shorn of its population and 
taxable property to such an extent that there is no reasonable expec- 
tation of its meeting the présent indebtedness, and it is unable so to 
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do, the creditors, at least, can enforce a proportionate share of their 
obligations against the two corporations carved out of one. Both are 
liable to the extent of the property set off to each respectively. 

The debt of the city at the time the village was created by act of 
February 23, 1877, was about $400,000, and the act creating the 
village of Duluth authorized an apportionment of the debts as fol- 
lows: 

Section 8, in substance, provides that after one year from February 
23, 1877, the village shall become jointly liable with the city on ail 
bonds issued prior to the passage of this act, unless it shall -within 
the year take up and cancel, as hereinafter provided, $218,000 of the 
évidence of indebtedness outstanding of the city, provided that inter- 
est to January 1, 1878, on ail bonds and maturing coupons shall be 
treated and regarded as part of said évidence of outstanding indebt- 
edness. 

Section 4 enacts that not more than $100,000 of village 6 per- 
cent. 30-year bonds shall be issued for taking up outstanding bonds 
and orders of the city of Duluth to the amount of $218,000, and in- 
terest thereon to January 1, 1870. Thèse bonds are to be placed in 
the possession of the jadge of the Eleventh judicial district of the state 
of Minnesota. 

Section 5 enacts that persons holding bonds, matured coupons, or 
orders of the city of Duluth prior to the passage of this act may sur- 
render the same to the judge of the district court for exçhange for 
the bonds of the village of Duluth; and whenever $218,000 has been 
surrendered, the judge shall issue to the persons so surrendering, the 
bonds of the village of Duluth to one-fourth of the amount so sur- 
rendered, and on the delivery of the village bonds shall cancel the 
amount of city bonds received in exchange. 

Other sections provide for annexation of more land from the city 
limita. 

This statute interfères with the rights of creditors. The obliga- 
tions of a municipal corporation are not affeeted, although the name 
may be changed and the territory increased or diminished, if the new 
organization embraces substantially the same territory and the same 
inhabitants. It may be true that generally creditors, to obtain relief, 
must look exclusively to the corporation creating the debt ; but when 
a state of facts exists as disclosed hère, and the old corporation is 
diminished in population, wealth, and territory to the extent admitted, 
it would be a mockery of justice to withhold the relief asked, 
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Without at this time eonBÏdering more fuUy tlie question presented, 
whether the several acts of February 25, 1877, and February 28, 1878, 
impair the obligations of the contract between the city of Duluth and 
its creditors, it is clear to my mind that the bill on its face contains 
sufficient equity and calls for an answer. 

The demmrrer is overruled, and the défendant can hâve until Jan- 
uary rule-day to answer. 

MoCeary, C. J., concurred. 

KOTE. Consult 92 U. S. 307; 93 U. S. 266; 100 U. S. 514; O'Connor v. 
MempMs, IS Cent. Law. J. 150; 7 Biss. 146. 



Démond V. Crart. 

[Circuit Court, B. D. Nm York. January 11, 1882.) 

1. Rev. 8t. New York, voi.. 1, p. 738, § 139, Constbued— Mobtgages. 

Revised Statutes of New York, vol. 1, p. 738, § 139, which déclares that no 
morlgage shall be construed as implylng a covenaat for the payment of the 
inoney, and that if there be ho express covenant for such payment in the mort- 
gage, and no bond or other separate instrument to secure payment, the remedy 
of the mortgage shall be confined to the land, construed not to mean that, in 
the absence of an express covenant in the mortgage for the payment of the 
debt, and any bond or other separate instrument to secure payment, a personal 
action cannot be maintained for a mortgage debt when provéd by compétent 
evidencp, whether lu writing or paroi ; but that an action for a debt secured 
by mortgage cannot be sustained merely by the production of the mortgage, 
when it contains no express covenant to pay the debt. 

Motion to Set Aside a Verdict and for a New Trial. 

Johnson é Lamb, for plaintiff. 

S. W. Holcomb, for défendant. 

Wheeler, D. j. This cause has been beard upon tbe motion of 
the défendant to set aside the verdict for the plaintiff, and for a new 
trial. The plaintiff was surety for the défendant on an appeal bond 
in the state courts of New York. The judgment appealed from was 
af&rmed and the condition of the bond broken. The plaintiff paid the 
judgment, and the défendant, by a deed absolute on its face, conveyed 
an interest in some lands and houses situated in New York to the 
plaintiff to secure repayment of the sum paid. The verdict is for 
the amount due of that sum. The défendant claimed at the trial 
that this conveyance was in reality a mortgage, and that the plaintiff 
could not recover for this money on account of a provision in the stat- 
utes of New York— vol. 1, p. 738, § 139; vol 3, (6th Ed.) p. 1119, § 
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160-'—whicli déclares that no mortgage shall be construed as implying 
a covenant for the payaient of the money; and that if there be no 
express covenant for such payment in the mortgage, and no bond or 
other separatô instrument to secure payment, the remedy of the mort- 
gagee shall be conâned to the land. The évidence was equivocal as 
to whether the plaintiff paid the judgment compulsorily, in discharge 
of his own obligation, and took the security afterwards, or furnished 
it by way of a voluntary loan to the défendant, made upon that se- 
curity; and the court submitted that question to the jury, with direc- 
tions to return a verdict for the plaintiff if they found the former, and 
for the défendant if they found the latter, to be the case. The décis- 
ion of the motion dépends upon the correctness of this instruction. 
The diligence of counsel has broughtto notice but veryfew cases bear- 
ing upon the construction of this statute. The statute appears to 
hâve been designed to remove doubts of construction, and to déclare 
the law, rather than to restrict rights ; and this seems to be the view 
taken of it by Chaneellor Kent. There had been cases in which it 
had been held that the condition in a mortgage, if the mortgagor shaU 
pay, etc., implied a covenant that the debt existed, and that the mort- 
gagor would pay, making the mortgage deed not only proof of the 
mortgage but proof of the debt also, although it contained no express 
promise or covenant to pay the debt. King v. King, 3 P. Wms. 358. 
And in Ancaster v. Mayer, 1 Bro. Ch. Cas. 454, at 464, Lord Chan- 
celier Thurlow had said : 

"A man mortgages his estate without covenant, yet because the money was 
borrowed. the mortgagee becomes a simple contraet créditer, and in that case 
thé mortgage is a collatéral security, aad if there is a bond or a covenant, then 
there is a collatéral security o£ a higher species, but no higher by means of the 
mortgage merely." 

In the text of Kent's Commentaries it was laid down that — 

" The covenant must be an express one, for no action of covenant will lie on 
the proviso or condition in the mortgage; and the remedy of the mortgagee, 
for non-payment of the money according to the proviso, would seem to be con- 
flned to the land, where the mortgage is without any express covenant or sep- 
arate instrument." 

In a note to the third édition, referring to this statement, he said : 
"This doctrine has been made a statute provision in the New York 
Eevised Sta tûtes," and referred to this statute. Then he referred to 
the intimation of Lord Thurlow, ànd added: "But the statute of 
New York has disregarded the suggestion . " 
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In the fifth édition he added to the note : "And it is in opposition 
to the current of authority and reason of the thing." Vol. 4, p. 
145. In ail this the effect of a transaction of loaning money and 
taking a mortgage, without more, seems to be what is spoken of. 
The statute seems to be aimed against sustaining an action for a 
debt secured by mortgage merely by the production of the mortgage, 
when it contains no express covenant to pay the debt. It sets out 
with the déclaration that no mortgage shall be eonstrued as implying 
a covenant, etc., and what foUows seems to be intended to carry out 
that principle. That a personal action can be maintained for a 
mortgage debt when proved by compétent évidence, whether in writing 
or by paroi, cannot be questioned. 

In Conway v. Alexander, 7 Cranch, 218, Mr. Chief Justice Marshall 
said : "It is, therefore, a necessary ingrédient in a mortgage that the 
mortgagee should hâve a remedy against the person of the debtor." 
And in Bussell v. Southard, 12 How. 139, Mr. Justice Curtis said: 
"In such a case it is settled that an action of assumpsit will lie." In 
a case like this the deed could not be shown to be a mortgage with- 
out showing the debt ; showing it to be security would in volve show- 
ing what it secured. Still the statute is understood to apply as well 
to an absolute deed made for security, as to a conditional one made 
for security. Each is understood to be a mortgage. Ilone v. Fisher, 
2 Barb. Ch. 559. But hère is not the mère transaction of loaning 
money and taking either a teehnical mortgage or an absolute deed 
for security. When the plaintiff paid the money for the défendant, 
as his surety, the law raised the promise at once from the défendant 
to repay it; and a cause of action acorued for it immediately, and 
that is the cause of action in suit. The proof of it consists in trans- 
actions entirely separate from the deed. The conveyance was not 
taken in satisfaction of this pre-existing debt; neither was it any 
considération for the debt. Nothing rests upon any implication in 
the deed. The statute was not intended to take away perfected 
causes of action, which could be proved without violating it, and the 
pi'oof of this cause of action is not touched by it. This view is the 
more satisfactory because upholding the suit for the plaintiff will not 
enable him to collect any more than his just due, however ample the 
security may be; and if the suit failed, and the security should be 
inadéquate, he might, for want of ability to maintain the suit, lose 
some part of what justly belongs to him. 

The motion must be denied, and judgment be entered on the 
verdict. 
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Mabch, Fbioe & Co. V. Glabk.* 

{Oireuit Court, 8. D. Georgia, W. D. January 17, 1882.) 

1 KbootubIiB IirsTBincENTa — Mabbibd Wombk — iNNocstrr Furchasbb. 

A negotiable instrument exeouted by a married woman in astate, the statuts 
of whicli provides tliat any contract by the wife to pay the debts of her husband 
is void, is subject to the defence that the considération thereof was the pay- 
ment of her husband'a debt, although transferred to an innocent purchaseï 
betore maturity, ànd although the instrument itself recites that it wasgiven 
for advances to her. 

March, Priée & Co. sued Mrs. E. A. Clark on the following paper : 

*548. Albany, Gà., May 7, 1880. 

On flfteenth October next, pay to myself, or order, flve hundred and forty- 
sight dollars, for cash furnished me to make my crops; this to be an advance 
iinder my mortgage to you of the twenty-third day of January, 1880. Homo, 
stead and other exemptions and protest waived. 

[Signed] E. A. Clark. 

To Wélch di Bacon, Facton, Warehotue and Commission MerehanU, Albany, 
Georgia, 

The draft waa indorsed by said E. A. Gark, and accepted by Welch 
\ Bacon, who assigned the same to the plaintiSs, before maturity. 

The défendant pleaded that the draft was given by défendant "to 
pay a draft drawn by E. M. Clark, who is the husband of défendant, 
and having been thus given, and not for any debt of her own, she is • 
not liable under the law to pay the same or any part thereof." 

When the défendant offered évidence in support of the foregoing 
plea, counsel for plaintiffs objected, on the ground that the draft had 
been transferred to plaintiffs, before maturity, for value, and that 
sueh defence, however good against Welch & Bacon, could not avaiî 
against honafide holders. This was the main question of law in the 
case, and the ruling of the court thereon is stated below. The évi- 
dence was conflicting as to whetljer the considération of the draft was 
goods furnished by Welch & Bacon for the benefit of the husband of 
défendant or herself; and this question the court submitted to the 
jury as a question of fact. 

Erskine, d. J. The défendant, Mrs. E. A. Clark, appears on the 
paper sued upon as drawer and indorser. Welch & Bacon are pri- 
marily liable ; she is only seoondarily liable. It is a eonceded fact 
in the case that the défendant is a married woman. 

*Reported by W- B. Hill, £sq., of the Macou bu. 
v.9,no.l3— 48 
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The statute of Georgia (Code of 1873, § 1783) is as foUows: 

"The wife is a,feine sole as to her'separate estate, uiiless controUed by tlie 
settlement. Every restriction upon ker power in it must be complied with; 
but while the wife may cbntract, shé canhot bind her separate estate hy any 
contraot of sv/retyship, nor hy any assumption of the debts of her Mishand.; 
and any sale of her separate estate, made to a créditer of her husband in ex- 
tinguishment of his debts, shall be àbsolutely void." 

Under this statute, if tMs draft was made to pay a debt of defend- 
ant's husband, the draft is not merely voidable, but void. It is a 
contraet inhibited by the statutes of this state. 

It waa contended for the plaintifits that the défendant was estopped 
from denying the récital therein, that it was furnished her to make 
her crops, etc., especially as against hona fiie holders of the paper. 
If the contraet were not void under the statute cited the court might 
80 hold, but in view of the construction now adopted of that statute, 
the court is compelled to décide that défendant may offer evid&nce of 
the considération as alleged in the plea. This being a Georgia con- 
traet must be governed by the law 6f Georgia; and the conséquences 
above stated resuit from the provision of the case. 

The court will admit the évidence and submit the disputèd ques- 
tions of'fact to the jury. 



In re Cary, Bankrupt, 
{District Court, S. D. New York. December 30, 1881.) 

1. Dépositions— Signature — Stbnogbaphbb's Notes. 

Upon an order of référence to a register in bankruptcy to take proofs, the 
dépositions of witnesses taken by a stenographer, before a register, and atter- 
■wards reduced to long-hand, will be suppressed if not read to and signed by the 
witness, according to gênerai ordor 10, after they are written out, though the 
witness' subséquent attendance for that purpose could not be procured. 

The référence in section 5003 to the practice in equity is controUed by gên- 
erai order No. 10, adopted by section 4990. 

In Bankruptcy. 

Henry G. Beach, for bankrupt. 

PTiilo Chase, for creditors. 

Brown, D. J. Upon a pétition of the bankrupt for an order direct- 
ing that certain persons be punished for contempt in disobeying a 
prior order of this court, an order of référence was made to the regis- 
ter to report the faets pertaining to the alleged contempt. A great 
mass of testimony is submitted, annexed to the register'a report, 
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among which is that 6î Henry E. Hopkins, a witness called by the 
bankrupt, examined on his bebalf, and also cross-examined. Tbe 
déposition of Hopkins, as appears by additional affidavits submitted 
in respect thereto, was first taken by a stenographer, who furnished 
to tbe counsel for the bankrapt, "some considérable time after- 
wards," a long-band copy of his notes of the testiinony; and covinsel 
thereupon endeavored to ohtain the f urther attendance of the witness 
for the purpose of having this transcript of the notes read over and 
Bubscribed by the ■witness in the présence of the register, but the wit- 
ness eould not then be found, having, as it is alleged, left the state, 
and his whereabouts being unknown. The stenographer submits an 
affidavit that the long*hand copy is a correct transcript of the notes 
taken by him, and the register certifies that the witness was sworn, 
examined, and cross-ex&mined before him. Counsel for the respond- 
ent now moves, before the hearing of the order to show cause upon 
the referee's report, for an order, in effeût, suppressing the testimony 
of Hopkins, on the ground that it bas never been read to or sub- 
scribed by him. 

Section 5003 of the Eevised Statutes prescribes that testimony is 
to be given "in the same manner as in suits in equity in the circuit 
court." Section 5006 authorizes the court to punish a witness for 
contempt "for refusing or declining to swear to or sign his examina- 
tion." General order No. 10 provides that witnesses "shall be subject 
to examination and cross-examination, which shall be had in conform- 
itywith the mode now adoptedin courts of law;" and that dépositions 
upon Buch examination "shall be taken down in writing by or under 
the direction of the register, and, when completed, shall be read over to 
the witness, and signed by him in the présence of the register." By 
section 4990 the then existing gênerai orders of the suprême court 
were readopted. 

The mode of giving testimony in suits in equity in the circuit 
court, referred to in section 5003, is substantially the same as that 
directed by order No. 10, with a slight variation. The gênerai rule 
in equity promulgated at the December term, 1861, provides that the 
dépositions taken upon oral examination, "when completed, shall be 
read over to the witness and signed by him in the présence of the 
parties or counsel, or such of them as may attend; provided, if the 
witness shall refuse to sign the déposition, then the examiner sball 
sign the same." Under this rule the signature of the witness in 
equity suits in the United States courts is not an indispensable con- 
dition to hië déposition being received. 
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In Moulson v. Hargrave, 1 S. & E. 201, unsigned dépositions -were 
received, and the court stated that it had been decided by that 
court, and also by the circuit court of the United States for that dis- 
trict, that the signatures of witnesses were not necessary. But, in 
sueh cases, the testimony is taken by the examiner, a sworn officer 
of the court, and its correctness is authenticated by him. See, also, 
Mobley t. Hamit, 1 A. K. Marsh. 59U ; Butherford v. Nelson, 1 Hayw. 
105; Wiggins v. Pryor, 3 Porter, 430. 

The practice in the English chancery was settled by the early case 
of Copeland y.Stanton, 1 P. Wms. 414, where the dépositions unsigned, 
because of the sudden death of the witness, were not admitted, for 
the reason, as the court say, that "the witness was at liberty to 
amend or alter anything, after which he signa them, and then, but 
not before, the examinations are complète and good évidence." See 
Smith, Ch. Pr. 519. If the direct examination is signed, and thus 
complète, so far as it goes, the loss of opportunity to cross-examine 
the witness, by his death or other inévitable accident, is not suificient 
to exclude the déposition, and it maybe received for what it is worth. 
Nolan V. Shannon, 1 MoUoy, 157; Arundel v. Arundel, 1 Chan. 90; 
Gass V. Stinson, 3 Sumn. 98. 

The rule requiring dépositions to be read to the witness and sub- 
scribed by him, adopted by gênerai order No. 10, which was also a 
statutory requirement in the chancery practice of this state, (2 Eev. 
St. *181, § 89,) was manifestly intended to secure accuracy and 
prevent mistakes and abuses in testimony taken ont of court. It is 
not necessary to hold that in every case whatsoever, and without 
regard to circumstanoes, each of the directions of rule 10 must be 
inflexibly complied with. The rule does not déclare that the testi- 
mony shall be rejected in case of a defect in any one of the pre- 
scribed particulars, and circumstances may arise where the literal 
enforcement of the rule would defeat its real purpose. But the rule 
must be enforced wherever the failure to procure the signature bas 
arisen from any lâches on tlie part of the parties calling the witness, 
and when the ordinary guaranties of the correctness of the testimony 
are wanting. In this case none of those guaranties are supplied. 
The testimony was not taken by the register or by any officer of the 
court, nor, bo far as appears, by any person acting under him. It 
has not been seen or read by the witness, and its correctness is not 
certified by the register, and, from the circumstances of the case, 
necessarily cannot be so certified by him. In légal effect it is nothing 
more than what the stenographer by his affidavit swears he heard the 
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•witness say; i. e., it is mère hearsay. Mistakes of more or less im- 
portance constantly occur in the notes of stenographers, even of those 
■who are most experienced and trustworthy ; and parties who procure 
testimony to be taken in this way ought to be held bound to procure 
its correctness to be authenticated by the signature of the witness, or 
be preoluded from using it, if objected to. This court, in U. S. v. 
Pings, i Fed. Eep. 714, suppressed dépositions reduced to writing by 
the eounsel of one party in the absence of the other, on aecount of 
the abuses to which such a practice, if sanctioned, would be likely to 
lead. The allowance of dépositions like the présent are still more 
objectionable, and could not be sustained, even if there were no gên- 
erai order applicable to the subject. That there was considérable 
delay by the stenographer in furnishing to eounsel the transcript of 
bis notes is no excuse ; nor does the affidavit of the attorney show 
sufficient endeavors to find the witness, even if entire inability to prô- 
cure him would hâve fumished a sufficient reason for admitting the 
testimony, which I do not think it would. 
T^tt déposition should, therefore, be suppressed. 



Holmes and another v. Plainville Manuf'g Co. 

Same v. Dunham Hosibry Co, 

{Cireuit Court, D. Oonnectieut. December 16, 1881.) 

3. Lettbes Patent — Take-Ups — Beissues— New Mattbr — iNPBmoEMENT. 

Reissued letters patent granted to George H. Holmes, June 25, 1878, for an 
improvement in take-ups for looms, are not invalid because broader than the 
original. They are not infringed, however. by tbn machine used by the 
défendant, as motion ia not transmitted in the two maoniues by the same or 
équivalent means. 

In Equity. 

Charles E. Mitchell, for plaintiffs. 

Esek Cowen, for défendants. 

Shipman, D, J. Thèse two cases are eaeh founded upon reissued 
letters patent to George H. Holmes, dated June 25, 1878, for an im- 
provement in "take-ups" for looms. The original patent was granted 
August 10, 1869. The plaintiffs are the owners of the patents. 
The defences are the invalidity of the reissue, because it contains 
"new matter" and non-infringement, if the patent is construed by 
the court to be restrieted to the invention as originally claimed. 
The original patent was for an improved "take-up" in looms for 
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weaving cloth. A "take-up" is a deviee for taking up or rolling the 
completed fabric upon an intermittingly-moving roller or cloth-beam. 
The improvement consisted in the arrangement of meohanism fpr 
regulating the tension of the cloth. The patented mechanism is 
described as follows: A ratohet-wheel is so connected with the cloth- 
beam that a movement of the wheel nécessitâtes a révolution of the 
beam. This révolution imparts tension to the fabric. Mounted on 
the axis of this wheel there is an oscillating pawl- carrier, upon which 
is pivoted a pawl which engages with the teeth of the ratchet-wheel. 
Motion is imparted to the pawl and its carrier by means of a rod, 
one end of which is secured to the pawl-oarrier. The other end 
rests loosely in a sliding collar. Motion is imparted to the collar 
by the crank which turns the "lay," or "the wooden frame beam 
which forces up the weft." The intermediate meohanism between 
the crank and the collar is the leg of the lay and a pitman. 

"Upon the rod and surrounding it there is a spiral spring, one end of which 
beats against the reoiprocating sliding collar, and the other end of which bears 
against an adjustable collar on the rod, which collar is termed a stop-nut in 
the patent. This collar or stop-nut eau be adjusted longitudinally on the rod, 
so as to compress the spring more or less, and iiicrease or diminish its tension 
as may be desired." 

The opération of the mechanism is thus described in the spécifica- 
tion of the reissue : 

" It is obvioue that when a reciprocating motion is given to the sliding col- 
lar, m, the degree of compression of the spring, and the conséquent extent of 
motion of the pawl and the ratchet-wheel, will dépend upon the résistance or 
tension of the fabric. Thus, if the cloth is slack, the spring will be but 
slightly, if at ail, affected by the movement of the sliding collar, m, the strength 
of the spring being sufflcient to move the pawl, and revolve the ratchet-wlieel 
and take up the fabric, in which case the collar, m, will lùove with the rod, L, 
and not slide on it; but when there is suflicient tension on the cloth to over- 
come the power of the spring, the collar will slide on the rod and expend its 
blow or pressure in compressing the spring, and will not throw the pawl or 
move the ratchet." 

In the language of the plaintifs expert— 

" The collar reciprocates positively over a given distance, while the movement 
of the rod, the pawl-carrier, the ratchet-wheel, and the cloth-beam will vary 
fiera time to time, according to the tension of the fabric and the résistance 
which is oiïered thereby to tlie motion of the beam which takes up the 
fabric." 

The original claim was in thèse words : 
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**The slatted lever/ J, ,pawl, Ai, ratchet-wheel, I, gear-wlieel, G, the rod, L, 
spring, Oi nut,^, abd mm, m, the 'iay,' B, and cloth-beam, F, of the loom, 
when ai'ranged with référence to each other, substantially as herein shown 
and described, for the purpose specifled." 

On May 16, 1876, letters patent were granted to Ira Tompkmsand 
Albert Tompkins for improved take-up rollers for knitting-machines, 
and thereafter the plaintiffs' reissue was granted. The reissue was 
designed to extend the patent to machines for knitting as well as for 
weaving. The claims are as foUows : 

"(1) In a take-ùp devioe for looms, the combînation of the ratchet-wheel, I* 
through which motion is imparted to the beam which takes up the fabric, thé 
oseillating pawl-carrier, J, provided with pawl, k, the rod, L, spring, 0, stop- 
nut,^,,and reclprocating slidingcoljar, m, and operating meehanism, whereby 
the positive recîprocating motion imparted to the sliding. collar is made to 
tutn the ratchet-wheel a greater or léss distance, aceording to the tension of 
the fabric, substantially as described. (î) la a take-up device for looms, the 
éombination of the stop-nut, p, the rod, L, spring, 0, sliding collar, m, the 
crank, M; and suitablp' intermediate meehanism, substantially as described. 
whereby the rotarymotion of the crank is transferred into the compensatory 
reclprocating motion of the rod, L, for the purpose set forth." 

A knitting-machine h as nothing in common with' a loom, for weav- 
ing, except that each has a roller upon which the completed fabric is 
roUed, and a take-up. The office of the take-up, in each machine, is 
to regulate the tension of the clôth. In a loom, it is necessary that 
the warp should be kept taut between the yard-beam and the cloth- 
beam. A knitting-machine produces a faibric made by a succession 
of loops, and as the necessities of the manufacture do not require 
that the yarn or threads should be kept tightly drawn, a smaller 
expenditure of force is necessary than in a loom take-up, The 
défendants' machines are rotary. The take-up rollers, and the frame 
which holds the take-up, revolve with the machine. Power is com- 
municated to the crank gearing, which aotuates the take-up meehan- 
ism, by the révolution of the frame upon its spindle. The take-up 
meehanism proper, of the Holmes and the Tompkins devices, are the 
same ; the différences are in the meehanism by which poWer is com- 
municated. The crank of thé Tompkins device ''directly actuates 
the take-up machinery, instead of ia,ctuâting the Iay of the loom to 
move the take-up mechanisûi." 

The plaintiffs' case is' founded upon the position that the Holmes 
invention was not a take-up for weaving looms only, but was a take- 
up deyioe for any looms which require a take-up, and that the orig- 
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inal patent, bythe introduction of the "lay" of a loom as one élément 
of the combination, unduly limited the invention. The plaintiflfs aiso 
insist that while the word "loom," as defined in the dictionaries, or 
when used technically, does not include a knitting-machine ; yet, as 
used in the shops and in the patent-office, it does include such ma- 
chine ; but that this is immaterial, for whoever uses the loom take-up 
and employa the same combination in a knitting-machine to take up 
the fabric is an infringer, and that the crank-rod of the defendant's 
device, by which power is communicated to the pawl-lever, is the 
obvions mechanical équivalent of the lay and pitman of the Holmes 
device. 

In my opinion the case turns upon the question, what was the 
invention which was described, either clearly or faintly, in the orig- 
inal patent ? It is true that the actual invention of Holmes could 
hâve been applied to knitting-machines, and if the patentée had 
known the extent of his invention he could properly hâve made a 
broader claim, which would hâve been valid; but the point is 
whether it does not appear from the patent that the only invention 
which was the subject of the application was one applicable only to 
the weaving of cloth, and therefore whether a broad reissue is not 
faulty in that it contains an invention which was neither suggested 
nor applied for in the original application, but which is such an 
addition to the invention, as originally claimed, as to be properly the 
subject of a new patent. 

Starting with the fact that whatever may be either the commer- 
cial or technical meaning of the word "loom," the meaning of "loom 
for weaving cloth" is very obvions, and with the additional fact that a 
knitting-machine is a structure of altogether différent character from 
a weaving-loom, except that each machine produces cloth and needs 
a take-up, did the original patent indicate, suggest, or hint that the 
invention was anything but an adjunct to looms for weaving? The 
original application was strictly confined to such machines, and fora 
manifest reason. In cloth-weaving, whenever a thread of fiUing is 
passed between the threads of warp the lay is thrown forward and 
beats the thread of fiUing against the edge of the newly-woven 
cloth. The old take-ups made use of the constantly-reourring for- 
ward motion of the lay to turn the cloth-beam and to keep the yarn 
tant, for in a loom take-up the movement of the lay is the natural 
source of motion for the take-up mechanism. The inventor wanted to 
improve the existing device so that a better device or an improyed 



HOLMES V. PLAINVILLE MANUF'G 00. 761 

result could be had by the use of the same motive power. He was 
directing the attention solely to take-upa in looms, and not to take- 
ups in other and différent pièces of mechanism, and his patent ex- 
pressed plainly the subject of his thought and the resuit of his labor. 
That the invention could be applied to other naachines waa a discov- 
ery made after the date of the patent. 

The original patent was open to objection, because it might be 
claimed that the patentée had included in the combination the "lay" 
as a lay, and not as a means of transmitting power, and therefore if 
the crank should be applied to any other lever than the woof-beater 
there would not be an infringement. This mistake was apparent on 
the face of the spécifications, and justifies a reissue ; but that the 
invention was improperly restricted, by limiting it to looms for weav- 
ing, was not thus apparent. Neither the spécification taken alone, 
nor as construed by the state of the art in regard to the subject of 
the original patent, revealed that the invention was broader than the 
patent. That came to light after the state of the art on both looms 
and knitting-machines had been shown. I am of opinion that the 
loom of the reissue is the loom for weaving cloth of the original pat- 
ent. 

The inventors of the device which is used by the défendants 
apparently adapted the Holmes take-up to the needs of a knitting- 
machine, but not without altération. They did not simply apply the 
old method to the new use without change. The new machine bas 
no lay, and does not require the intervention of a lever between the 
crank and the pawl-carrier. A loom take-up must work with power 
to keep the fabrie taut. A knitting-machine desires that the fabric 
shall not be strained by over tension, and therefore demands only the 
exercise of gentle force in the take-up mechanism. Ail that is 
required is that motion should be communicated from the crank 
directly to the pawl-carrier. In view of the différent eharacter and 
needs of the two machines, motion is not transmitted in thèse two 
devices by the same or équivalent means. 

The bill is dismissed. 
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GOTTFKIED V. CrESCÈNT BfiEVVIKG Co. 
(Circuit Court, D. Indiana. 1881.) 

1. LiîTTEHS Patent— PiTCHiira Babbels — Invalidity foe Want of Noveltt. 

Letters patent No. 42,580, issued to J. F. T. Holbock and M. Gottfried, May 
. 3, 1864, for a new and improved mode of pitching barrels, are void for want of 
novelty. 

2. OtD Mbchakism — Analogous Use. 

There is no patentableinvention in ûsing the same mecliamsm for the puf- 
pose of applying a blast of hot air to the interior of béer caska to beat them, 
as had been preyiously used to apply a blast of hot air, of the same character, 
to tl^e interior of moulds and other réceptacles for the same liurpose. 
■ ' ■ ■ ' -< . ■ . ■ ■ 

InEquity. 

.Banmwgr té Sanniregr, for plaintiffi. 

ParAinsort ce ParMnson, for défendant. . 
■ Gresham, D. J. Letters patent No. 42,580 were issued to J. F. 
T; Holbeck and M. Gottfried, May 8, 1864, for a new and improved 
mode of pitching barrels. Tliis suit was brought by the plaintiff, as 
assignée and owner of the patent, against the défendant for infringe- 
ment, and for an injunction and account. The invention consista in 
preparing casks for rèeeiving pitch or other melted Bubsta,nce, which 
mil render them impervious, by introducing into the casks a blast of 
highlyrheated air, The mechanism described in the patent consista 
of a furnace with a vertical central opening and grate-bars near the 
bottom, over an ash-pit. A rotary fan forces the air tl^rough a pipe 
into the ash-pit and up through the fire on the grates, the heated air 
and products of combustion being thence driven into the cask through 
a pipe leading from the top or near the top of the furnace or fire- 
chamber. When the cask is sufficiently heated, it is removed and 
rolled until the interior surface is thoroughly coated with the melted 
pitch. 

The defendant's device need not be described, as it is not aemed 
that it is substantially the same in construction and mode of opéra- 
tion as the complainant's. The defence is that the patentées were 
not the original and first inventors of the alleged improvement ; that 
the same had been described in certain English letters patent and 
foreign printed publications, and had been in public use in this 
country prier to the supposed invention or discovery. 

It was held by Judge Blodgett in Gottfried v. Fortune, 13 0. G. 
1128, that the plaintiiï's invention was not anticipated by the Davi- 
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son & Symington patent for a method of oleansing, purifying, and 
sweetening casks, vats, and other vessels. And in a number of later 
cases, decided by Judge Dyer, and reported in 17 0. G. 675, it was 
held that the plaintiff's invention was antioipated by neither the 
Davison & Symington patent; the Cochran & Galloway patent for 
a machine for removing the inconvenience of smoke or gases gener- 
ated in furnaoes or fire-places by the combustion of coal or other 
inflammable substances, and, in certain , cases, for direoting the beat 
aud applying such smoke or gases to various usef ul purposes ; the 
Boville patent, which consisted in part of an improved mode of 
heating a blast by blowing the same partly through and partly over 
the fire in a retort or fire-proof chamber, and thence through suitable 
pipes into a smelting furnace; the Neiison patent for an improved 
application of air to produce beat in fires in forges and furnaces; nor 
the Devaux patent for certain improvements in smelting iron, stone, 
or iron ore by forcing a blast of pure air through a fire in an enclosed 
apparatus, and thence driving forward the products of combustion 
through a pipe into a smelting furnace containing the ore. In thèse 
cases Judge Dyer also held that the Beok machine, for heating the 
interior of béer casks and barrels, preparatory to pitching them, was 
simply an imperf ect and abandoned experiment, and could net, there- 
f ore, prevailagainst the plaintiff 's invention. 

Thus far the record in this case présents questions which were 
ruled on by the learned judges in Illinois and Wisconsin. 

The Seibel machine is constructed of strong sheet iron, about èight- 
een inches high, five or six inches wide, and three feet long. It rèsts 
upon four small feet an inch long. A long iron handle is attached to 
the top of one end, and a perforated pipe runs through and near the 
bottom of the machine. The machine containing ignited charcoal is 
inserted in the cask through the man-hole. The nozzle of a black- 
smith's bellowB is then inserted into the perforated pipe through an 
opening in one end of the machine, the bellows is manipulated, and 
the interior of the cask is heated with the products of combustion or 
gases until the hard pitch or other suitable substance, previously 
placed in the cask, is sufficiently melted for practical use. The évi- 
dence shows that this machine was constructed and used by Conrad 
Seibel, at St. Louis, as early as 1856, where it was generally used by 
brewers in pitching casks; that it was used elsewhere in the United 
States for the sarae purpose, and that it is yet so used. The défend- 
ant also relies upon au essay entitled the "Newest Discoveries," pub- 
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lished in Germany, in 1861, in a paper called "Der Bier Brauer," as 
anticipating the plaintiff's invention, This essay discusses the dif- 
férent methods of heating barrels and casks, and rendering them 
impervious. After giving his views at some length on the subject of 
drying casks or vessels by warm or heated air, the writer coucludes 
as f ollows : 

"In case of superfluous water or stearn-power, a fan being at commaud, can 
be attached and tlius blow the air through the vessels. Hereby the fan draws 
tlie air out of a channel which connects with the soraewhat roomy ash plaide 
of a small pit or shaft furnace, which is fed with coke or charcoal whenever 
warm air is desired. The ash place has an opening from the side provided 
with a small door to mix the burning air, in case it gets too hot, with cold 
air." 

The défendant introduced a model in connection with this publica- 
tion which représenta a grate in a furnace over an ash-pit. An exbaust 
passage connects a rotary fan with the ash-pit, and a discharge pipe 
from the fan is provided with one or more nozzles, which introduce 
the heated air and gaseous products into as many casks. In the side 
of the ash-pit is a cold-air inlet, which may be wholly or partially 
closed by a small door. The fan is adjusted between the furnace and 
the casks, and thus draws the air by suction from the outside through 
the fire and the exhaust ehamber and forces it forward into the casks. 
I think from the évidence a skilful meehanic, famUiar with the art, 
and this publication before bim, could readily bave constructed this 
model. In this mechanism the fan is between the furnace and the 
casks, and draws the air through the fire by suction, and then drives 
the heated blasts or products of combustion forward into the casks, 
while the plaintiff's mechanism has the furnace between the fan and 
the casks, and forces the cold air into the fire and the heated blast 
into the casks; the différence being inmechanical arrangement only, 
and not in principle or eiïect. 

The Cochrane & Slate patent is also relied upon hère, for the first 
time, as anticipating the plaintiff's invention, This English patent 
was issued on the third day of January, 1850, and provides for the 
application of a hot deoxygenated blast for heating and drying moulds 
for castings, instead of casks. The device consists of an external 
cylinder of sheet métal, having an interior cylinder fixed within it, 
the lower part of which is perforated. A fire- place made of fire bricks 
and supplied with small coke is constructed in a ehamber or furnace 
resting on or over the cylinder when in use. The furnace contains 
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outlets for the escape of the products of combustion. A mould in a 
mould-box is inserted within the inner cylinder, and the drying ap- 
paratus is placed in position over the cylinders. The blast is then 
forced from the outside through a pipe into the fire-chamber through 
or partly through the fire, and the heated blast and gases are thence 
driven down through and around the mould, which is quickly dried. 
The hot blast or products of combustion which are hère uaed to dis- 
perse moisture and dry moulds, is utilized by the plaintiÉF in heating 
the interior surface of béer casks. The subséquent application of 
pitch or other résinons substances is no part of the plaintiff 's in- 
vention. 

It is not claimed that Holbeck & Gottfried were the first to pré- 
pare the interior of barrels and casks for pitching by the application 
of beat, but it is insisted that their invention was novel in the char- 
acter of their hot blast, it being deprived of oxygen, the use to which 
it was applied, and the manner in which the application was made. 
The first claim reads : , 

"The application of heated aîr under blast to the interior of casks by means 
substantially as described, and for the purposes set forth." 

If the patentées deemed it important to use a hot blast from which 
the oxygen had been consumed, and it was their intention to cover 
sueh a blast, that intention was not elearly expressed in drafting the 
spécifications and olaims. If they deemed a non-combustible hot 
blast a part of their invention, why did they not cover it in plain 
terms in their patent? But construing their patent as providing 
for such a blast, the évidence shows that its properties had been 
long known, and that such a blast had been actually used in, heating 
béer casks preparatory to pitching them. The plaintiff's arrange- 
ment of a rotary fan, an ash-pit, fire-grates, fire-chamber, and Con- 
necting and discharge pipes for forcing air from the outside into act- 
ual contact with the fire, and then driving the hot, decomposed blast 
into casks, was not novel. The German publication described a 
mechanism substantially like the plaintiff's in construction, mode of 
opération, and effect. There was no invention in the manner in 
which the patentées applied the decomposed blast to the interior sur- 
face of casks, nor am I able to see that they were entitled to a patent for 
the usé which they made of the hot blast. The patentées took old and 
well-known mechanical contrivances for accomplishing useful results, 
and applied them to a new purpose. In this there was nothing to 
support a claim for a patentable invention or process. The varions 
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instrumentalities which the patentées employed. in their use of the 
hot blast operated just as they had previously operated when the 
same blast was iised for other purposes. They employed old mech- 
anism without produeing a new effect. It may be true that this 
device produced a better resuit, but that, of itself, was net enough to 
sustain the patent. 

In delivering the opinion of the court in Roherts v. Ryer, 91 U. S. 
150, Chief Justice Waite says : 

" It is no new invention to use an old machine for a new purposa The 
inventer of a machine is entitled to the beneflt of ail the uses to which it 
can be put, no matter whether he had conceived the idea of the use or 
not." 

And, says Justice Story, in Bean v, Smalltvood, .*/ Story, 408: 

" The tiiing itself which is patented must be new, and not the mère appli- 
cation of it to a new purpose or object." 

The plaintiff's patent was not for the application of an old machine 
to a new use. The interior of moulds and other réceptacles had 
been previously beated by a hot blast, and the patentées used a blast 
of the same character to beat the interior of béer casks. No new 
application of a natural force or élément in nature was pointed out 
or described in the patent. 

This case is différent in some essential respects from the cases 
which were decided by Judges Blodgett and Dyer. 

The bill is dismissed for want of equity. 



DOWNTON V. AlLIS. 

(Circuit Court, E. D. Wiscondn. October Term, 1881.) 

1. Lettbks Patent— Middlings Floub. 

Under certain contracts to which Robert L. Downton and Edward P. Allis & 
Co. were parties, the latter acquired no rights of ownership in an invention 
covered by patent No. 162,157, for a process in crushing grain or middlings. 

In Equity. 

W. O. Rainey, for complainant. 

D. S. Wegg and Jenkins, EUiott é Winkîer, for défendant. 

Dyer, d. J., (orally.) This is a bill filed by the complainant, Down- 
ton, against the défendant, Allis, the prayer of which, in brief; is that 
certain contracts, which are set forth in extenso in the bill, and to 
which référence will be presently made, may be decreed to be can- 
celled, and to be no longer in force; and particularly that it may be 
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adjudged that the défendant acquired, under said contracte, no rights 
of ownership in a certain invention' covered by patent No. 162,157, 
for a process in crushing grain or rùiddlings. 

The bill waS answered in détail, and the défendant therein also 
filéd a cross-bill against Downton in which he asked affirmative 
i:6lief upon the groundB substantially set.forth in his answer to the 
original bill. To the cross-bill there was an answer. 

A suit was also brought in this court by Allis against Stephen H. 
Seaimans and Gaiherine Stephens, in which Allis alleged that he was 
the owner of this process patent, and that the invention coveïed 
thereby was being w'rongfully used by Seamans; and the object of 
th^it action is to enjoin the défendants therein from the alleged 
inffingement of the patent. To this bill a plea was filéd, in which it 
was alleged that Downton had never conveyed or transferred to Allis 
his right and title- in and tO' the patent, and that the right to use, 
and to li'cense to others to he . used, the patented invention, still 
remained in Downton. As thèse several causes involve the same 
controversy— which is the ownership of the process patent — by ar- 
rangement between counsel they hâve been heard together, and upon 
the proofs applicable to the several causes they are now to be simul- 
taneously decided. 

It appears from the évidence that in January, 1876, Downton and 
Allis, as the resuit of preliminary negotiations which had been for 
some time pending between them, entered into certain written con- 
tracts, one of which may be designated as the middlings-duster con- 
tract, the other as the process-patent contract, and the other as the 
personal-service contract. By the first of thèse instruments, in the 
order in which they hâve been enumerated, it was provided as fol- 
lows: 

"For and in considération ôf the sum of $125, to me in hand paid, I do 
hereby sell, assigii, and set over to Edward P. Allis & Ce, o£ Milwaukee, Wis- 
consin, their successors, and assigns, the exclusive right to manufacture and 
sell a certain machine, for which I agrée to obtain a patent, to be known as 
•Downton's peerless middlîngs duster,' for the full term of the patent, orany 
improvement or extension thereon. And upon the obtaining of said patent I 
hereby agrée to exécute such assignment. 

"Dated at Milwaukee, Wiscoiisin, this twenty-fourth day of January, A. D. 
1876. 

[Signèd] "ROBEET L. Downton." 

The instrument relating to the process patent is as foUows : 
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" For and în considération of the sum $125, to me in hand paid, T hereby 
sell, assign, and set over to Edward P. AUis & Co., of Milwaukee, Wisconsin, 
their successors and assigns, the exclusive right to manufacture and sell rolls 
for crushing grain or middlings, or other substances, which right or process 
is secured to me under patent nurabered 162,157, dated April 20, 1875, for the 
full life of such patent and reissues, extensions or improvernents thereon, 
except that the shop right to manufacture and sell in the state of Minnesota, 
but net elsewhere, is granted to 0. A. Pray, of Minneapolis; said Allis & Co. 
having an equal right to sell in said state. 

"Dated at Milwaukee, Wisconsin, this twenty-fourth day of Janttary, A. D. 
1876. 

[SignedJ " Robert L. Downïon." 

In the third agreement, known as the personal-service contract, it 
was reoited that by certain agreements (referring to the contracts 
làst mentioned) the right to the exclusive manufacture of Downton's 
peerless middlings duster and rolls, for crushing grain, had been con- 
veyed by Downton to Allis & Co., and it was agreed that Downton 
should enter into their employment and engage in the sale of thèse 
machines and other manufactures of AUis & Co. ; that he should be 
paid for his services at the rate of $1,500 per year, and that upon ail 
sales Allis & Co. were to receive certain profits, which it is not nec- 
essary to speak of more particulaTly. It was also provided by this 
contract that the engagement of Downton to Allis & Co., at the rate 
of $1,500 per year, might be ended upon notice of six months by 
either party, or without notice upon the payment of $750 in money. 
This contract is dated January 3, 1876. At the time of the exécu- 
tion of thèse several contracts, or soon thereafter, — and it is a close 
question of fact at what précise date the transaction between the par- 
ties occurred — an addendum was put to the personal-service contract, 
which provided that "in case of the termination of the above arrange- 
ment, by death or other casualty, the right to seU the machines 
referred to in the above agreement shall revert to the heirs or suc- 
cessors of E. L. Downton, the manufacture continuing in said Allis 
& Co., to whom ail orders are to be sent." This addendum was signed 
by both of the parties. 

As I bave indicated, the question hère involved is whether, under 
thèse contracts, or either of them, the défendant Mlis acquired the 
title to the patent in question, which, if valid, is alleged to be of very 
great value. It is worthy of remark that thèse causes hâve been very 
thoronghly presented on both sides, and every point that can pos- 
sibly support the conflicting théories of counsel bas been forcibly 
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urged npon the attention of the court ; and the court bas endeavored 
to give to the cases the considération which their importance re- 
quires. 

Among other things, it is claimed in behalf of the complainant 
that he was led to enter into the arrangements evidenced by the con- 
tracta ref erred to, by false and fraudulent représentations on the part 
of Allis, with référence particularly to the latter's capacity to manu- 
facture the rolls mentioned in the process -patent contract; and with 
référence also to his pecuniary ability to engage in and carry forward 
such manufacture. Without adverting to the testimony bearing upon 
this question, in détail, it is enough to say that it does not support 
this claim. 

It has been contended also by counsel for the complainant that in 
the case of Downton v. Yaeger Milling Co. 9 Fed. Eep. 402, decided 
by Judge Dillon, this proeess-patent contract was construed ; and that 
the relations of Allis to that litigation were such that the construction 
there put upon the contract should be held res adjudicata hère. I 
differ from counsel upon that point; that is to say, I do not think 
that the relations of Allis to that controversy were such as to make 
the décision in that case binding upon him. At the same time, I 
concur in the construction which Judge Dillon put upon this con- 
tract in the case cited. In other words, I am of the opinion that 
under a fair and proper construction of that instrument the right and 
title to the proeess-patent did not pass to Allis'. 

In considering this question, we hâve to bear in mind that there is 
a plain distinction to be taken between the process which was pat- 
ented and the mechanism to be necessarily made and operated in 
the use of the process. The thing that was patented to Downton 
was not the right to make rolls for crushing grain or middlings; it 
was not the right to make a particular form of mechanism by which 
this thing could be done; because, so far as the record hère shows, 
anybody would hâve the right to make rolls or to make the mechan- 
ical implements by which the process might be used. It was the 
process itself that was patented, and that invention, I think, was not 
transferred to Allis & Co. by the contract in question, nor by ail the 
contracts which hâve been referred to, when combined or considered 
together. By referring to the patent we find that what the patentée 
claims as new, is "the herein described process of manufacturing 
middlings flour by passing the middlings, after their discharge from 
v.9,no.l3— 49 
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-the purifier, through or between roUs, and subsequently bolting and 
grinding the same for the purposes set forth." 

Now, it will be observed that the language of the process-patent 
contract, before quoted, is this: "For and in considération of the sum 
of $125, to me in hand paid, I hereby sell, assign, and set over to 
Edward P. Allis & Go., of Milwaukee, Wisconsin, the exclusive right 
to manufacture and sell roUs for crushing grain or middlings or other 
substances." 

In Downton v. Yaeger Milling Co. supra, the défendant set up this 
contract as an assignment to Allis & Co. of ail of Downton's rights ; 
and upon that question Judge Dillon, in bis opinion, says that in 
order to enable the milling company to avail themselves of this con- 
tract as such an assignment — 

"It must appear on its face to be a complète assignment of Downton's riglits; 
îf net, he ean maintain this suit if net otlierwise equitably estopped. Now, 
did he by this instrument assign his riglits under the process patent? He 
says: 'I grant to them the exclusive right to manufacture and sell rolls for 
crushing grain or middlings or other substances, * * * which right or pro- 
cess to manufacture and sell rolls is seeured to me by said patent.' This seems 
to be based on a mistake from the beginning to the end. It is said, however, by 
the défendants, that he meant to convey something, and you must put a con- 
struction on it so as not to defeat the opération of the instrument ; but my 
judgment: is, since this does not operate intrinsically or ex proprio vigore as an 
assignment by Downton of his rights under that patent, they remain in him, 
and will remain in him as against Allis & Co., until Allis & Co. shall secure 
by the decree of a court in equity, if thereto entitled, a specilic exécution of 
an assignment of the process to them." 

This is unquestionably a correct construction of the contract. If, 
then, it be determined that this instrument on its face does not con- 
vey the title to this patent to Allis & Co., the question properly arises 
in this suit, wherein Allis & Co. are seeking in effect the decree for a 
spécifie exécution of an assignment of the patent to them, did the 
parties to this contract intend to convey the absolute ownership of 
the patent to Allis & Co. ? And clearly the burden of showing that 
such was the intent of both the parties to the contract is cast upon 
the défendant Allis. 

Upon considération of the testimony I am not prepared to say 
that it was not at the time thought by Allis that he was aequiring an 
interest in the patent; but I think it is quite clear, in the light of ail 
the testimony, and ail the circumstancea under which thèse varions 
contracts were executed, that it was not so understood by Downton, 
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and of course if the contract does not in terms carry the patent, or 
convey ail of Downton's rights under the patent, then it must be 
made to appear, in order to sustain the claim of Allia, that it was 
nevertheless the intent of both the parties that the title should be 
conveyed by that contract. 

It is true that this agreement giving the right to manufacture and 
sell roUs for crushing grain or middliugs excepta from its opération 
the shop right to manufacture and sell in the state of Minnesota, 
which was granted to 0. A. Pray, of Minneapolis. And it must be 
admitted that this exception, thus expressed, is a circumstance which 
sustains the construction put upon this contract by counsel for Allis, 
namely, that it was the intention of both the parties that Downton's 
entire right under the patent should pass, since the évidence shows 
that a right to sell the process in the state of Minnesota was trans- 
ferred by Downton to Pray, and was exeepted in the contract with 
Allis & Go. But that fact or circumstance, I think, is not powerful 
enough to outweigh other circumstances in the case which lead my 
mind to the conclusion that Downton did not understand that he was 
transferring absolutely to Allis ail his right and title to the patent at 
the time he made this contract ; and those circumstances are not, I 
think, overcome by the proofs offered on the part of Allis. 

It is in évidence that the parties to this contract, soon after they 
began their joint opérations, prepared a circular, the authorship of 
part of which Allis admits. In another part of this circular, prepared 
by Downton, he déclares substantially that he is the owner of the 
patent, and that ail licenses to use the process must emanate from 
him. The court does not overlook the fact that Allis testifies that he 
did not at the time know that Downton had made such a statement 
in this circular. Nevertheless, it was a document that emanated 
from the offices of Allis & Co., and was put in circulation; and I 
think, under ail the circumstances of the case, the circular must be 
regarded as having been jointly produced by the parties and pub- 
lished by them, so that both became eijually affected thereby. Then 
there is a further fact in the case, that Leggett & Co., attorneys in 
Cleveland, Ohio, at one time made a demand upon Allis & Co. of 
payment for services rendered in preparing an opinion upon the 
validity of this patent ; and in the communication which Allis & Co. 
made in response to this document they declined to make payment, 
upon the ground that they were not the owners of the patent. In 
this connection it should be said that Allis testifies that he was not 
personally informed that such a communication had been sent to 
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Leggett & Co. But it is, nevertheless, true that it was written in bis 
office, and forwarded therefrom by one of bis responsible aobordi- 
nates; and affcerwards, as it appears, the item of $50, wbicb Leggett 
& Co. had charged for tbeir opinion upon tbe validity of tbe patent, 
was placedupon tbe débit side of an aceount prepared by AUis & Co., 
and was tberein made a charge against Downton. Attempt bas been 
raade by référence to certain otber entries wbich précède that, to show 
that tbe entry in question really meant a charge for advertising the 
opinion of Leggett & Co.; but I do not find any testimony in the 
case which shows that the opinion was ever advertised; and the 
amount of the item, as it appears in the aceount rendered to Down- 
ton, is precisely tbe same as the amouut of the bill wbich Leggett & 
Co. rendered to Allis & Co. 

The business relations between Allis & Co. and Downton appear 
to hâve continu ed to 1877, and it was not until that time that Allis 
asserted the rigbt and title to the patent which be is now seeking to 
enforce in this litigation; and it may be generally remarked that 
from the time this contract of January 24, 1876, was made, until 
Downton left tbe service of Allis & Co., and until tbeir business rela- 
tions were terminated, this patent was treated as belonging to Down- 
ton, and it was not until difficulties arose between the parties, so 
far as the court is able to discover, that the olaim now made by Allis 
was asserted. By thèse observations tbe court does not mean to say 
that during ail this period that passed between the exécution of the 
contract and 1877, Allis may not hâve thought that be had a claim 
upon the patent. But even if that be so, that is not sufficient, in 
view of tbe construction which the court is constrained to place upon 
this contract, to give to Allis tbe rights which he is now insisting 
upon. It must satisfactorily appear that both the parties under- 
stood and intended that ail the rights under the process-patent, orig- 
inally vested in Downton, sbould absolutely and forever pass to Allis. 

It is to be observed also, that, as shown by the testimony, at one 
time, Allis said to complainant's soliciter that he understood his 
rights under this contract to be tbose of a mère licensee, and he did 
not then claim that be was the actual owner of the patent, 

It is true, there is tbe testimony of one witness to the effect that 
Downton said he had parted with the patent. And another witness 
bas testified to a remark which he says Downton made, and which, 
if made, was to some extent an admission by Downton that he had 
transferred the patent to Allis. But, considering the case compre- 
bensively and in ail its bearings, and in the light of ail the circum- 
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stances which hâve been developed, my judgment is that it is not 
shown by the weight of the évidence that Downton intended to cod- 
vey, absolutely, bis right and title in and to tbis patent; and that he 
did not understand that he was making such an instrument of abso- 
lute conveyance. I must, therefore, hold that the title still remains 
in the plaintiff, Downton. 

I bave not undertaken to construe what bas been spoken of as the 
addendum to the personal-service contract. Mucb was said in argu- 
ment concerning its meaning and proper construction. In the view 
now taken of the case that part of the discussion becomes quite 
immaterial, and in disposing of the questions which it is hère neces- 
sary to décide, I hâve only taken that addendum into considération as 
a transaction between the parties which tends to strengthen Down- 
ton's claim that he did not intend to make an absolute conveyance 
of this patent to AUis & Co. 

The complainaut will bave a deeree as prayed in the original bill. 
The cross-bill will be dismissed, and the plea to the biU in the casô 
of AUis against Seamans and others will be sustained. 



The JOSEPHINE Spangler. 
{District Court, S. D. Misaisaippi. January, 1881.) 

1. Mahitime Liens — Mortgagbs— Puioiîitt. 

Maritime liens hâve priority over mortgages. 

2. Liens undee State Laws— Samb — Same. 

As between a lien by force of a state statute for materials and supplies fur- 
nished a vessel in the home port, and a mortgage lien, the lien that attaches 
first has priority. 

3. Liens. 

One who advances money to the ofBcers of a boat, vrith wliich to purchase a 
commodity to be shipped by the boat to him, has no lien on It for the amount 
of money so advanced, although the offlcers fail to make the purchase or re- 
fund the money. 

4. Same — Lbasb of thb Bar op a Vessel — Sale of the Vessel within the 

Tbrm. 

Where rent is paid in advance for the lease of the bar of a vessel and its 
privilèges, and the vessel is sold before the term expires, the lessee has no lien 
on the vessel for a sum of money equal to the rent paid for the unexpired part 
of the term. 

In Admiralty. 

A. N. Lea, for the mortgage créditera. 

Pittman é Smith, for the lienholdera. 
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HiLL, D. J. The vessel having been sold, the questions presented 
in this cause arise upon the claims and priority of the différent libel- 
lants and intervenors. Most of the claims being strictly maritime 
liens, and the costs having been adjusted and paid, need not be f urthei' 
considered. The claim of Quackenmeyer is for money advanced to 
the owners with which to enable them to pay in part the purchase 
money for the vessel, under an agreement that for the sum of $500 so 
advanced said Quackenmeyer was to hâve the use of the bar on the 
boat in which to sell liquors and other commodities usually kept and 
sold in such bars, and was, further, to hâve bis passage and board on 
the vessel for 12 months thereafter. Four months after this contract 
was entered into the vessel was seized under process in this case. It 
is claimed that for the unexpired term, being eight months, the inter- 
venor is entitled to hâve paid him out of the funds in the regisfcry of 
the court, arising from the proceeds of the sale of the vessel, the 
sum of $333.33^, being two-thirds of the whole sum so paid, and 
that said sum is a lien upon said fund. This contract was a lease of 
the bar and its privilèges for one year, paid in advance, and nothing 
more; it was not necessary for the running of the boat or the accom- 
modation of its passengers. 

The claimant became the owner for the time of that amount of 
space on the vessel in which to carry on his avocation, out of which he 
expected to make money. His passage on the vessel, and his board 
upon it, were incidents to the contract. He cannot be considered as a 
passenger on the vessel, and entitled to any superior rights than the 
owners or master ; indeed, he was for the time a limited owner of 
the space occupied by him. The money advanced by him was 
applied to payment for the boat itself, and not for the purchase of 
supplies, or any other purpose necessary for the repairs or running 
of the vessel, so that he does not occupy the position of a materialor 
supply'man. If he has any remedy, it is upon the implied warranty 
of the owners that the privilège would continue for the time stipula- 
ted. If any such warranty can be inferred, certainly it created no lien 
upon the vessel or the proceeds, which stand in the place of the ves- 
sel, consequently this claim must be disallowed. 

The claim of the Yazoo Oil Mills is for money advanced to the 
offieers of the boat with which to purchase ootton seed, to be shipped 
to the oil mills. The seed was not purchased, or the money ad- 
vanced refunded. Had the seed been purchased and placed on the 
boat, it would bave become bound for the delivery, and liable for a 
failure to do so ; but, until that was dgne, the oiScers of the boat who 
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received the money were tlie personal agents of the company, and 
their failure to perfortn the agreemeut was only personal, and did not 
bind the boat. Therefore the claim must be disallowed. 

The claim of Spangler under his mortgage for the balance of the 
purchase money is not disputed, nor are the claims for supplies and 
materials, claimed as liens under the state law, disputed ; the ques- 
tion between them is one of priority only, upon -which the irulings 
made by the circuit and district courts of the United States do not 
ail agrée. 

It was held by this court, in the case of The Emma, that the mari- 
time liens hâve a priority over mortgages. I am satisfied that 
this is correct, and sustained by authority. But such liens must be 
Btrictly maritime. Materials and supplies furnished at the home 
port are only liens by force of the state statutes, and therefore do not 
stand on the same footing with maritime liens. So that their pri- 
ority dépends upon whether they attach before or after the mortgage 
lien commenced. This position is sustained by Judge Drummond, 
(The Grâce Greenwood, 2 Biss. 131,) which was foUowed by Judge 
Blodgett in the case of The Kate Hinchnan, 6 Biss. 367, and again 
by Judge Woods in the case of The John T. Moore, 3 Woods, 61. The 
mortgage in this case was duly recorded in the office of the collecter 
of customs of the home port prior to the existence of any of the liens 
80 claimed. The Bradish Johnson, Id. 582. 

The resuit is that the balance due Spangler upon his two notes 
for $750 each, with interest thereon, must first be paid ont of the 
funds in the registry of the court, and the balance, if any, distributed 
pro rata among the claims for materials and supplies. 



The Delambub.* 
{Gircuit Court, D. Louisiana. November 25, 1881.) 

1. SaLVAGE — CONTRACTS. 

Contracts as to the quantum of compensation for salvage services are bind- 
îng, provided they are reasonable, and without fraud or mistake. 

2. Same— Sakb. 

Such contracts, when made with the master of a salvage vessel, bind the 
vessel but not the crew, unless made with tlieir consent. 

In Admiralty. On appeal. 

Reporled by Joseph P. Ilornor, Esq., of the New Orléans bar. 



« 



776 FEDERAL REPORTEE. 

Emmet D. Craig, for libellants. 

B. dé Gray, for intervening appellants. 

W. S. Benedict, for elaimants. 

Paedee, g. J. The services rendered by the varions tug-boats and 
vessels, and their ofScers and crews, in aid of the Delambre, were 
undoubtedly salvage services. So far as they were rendered under 
spécifie contracts, thèse contracts should be the guide in fixing the 
compensation for such salvage services, provided they are reasonable, 
and without fraud or mistake, and bearing in mind that contracts 
only bind parties and privies. A contract as to the quantum of sal- 
vage, made with the master of a salvage vessel, will bind the vessel 
but not the rest of the crew, if made without their sanction and con- 
currence. See The Britain, 1 W. Eob. 40; The Sarah Jane, 2 W. 
Eob. 110-115. And this rule is regarded in this court. The évi- 
dence in this case does not establish that the crew of the Harry 
Wright, the crew of the Ariel, or the tow-boat Confidence and her 
master and crew, were parties to any contracts, or sanctioned or 
concurred in any contracts, stipulating a quantum of compensation 
for salvage services rendered. The évidence is voluminous and con- 
flicting, but this is the conclusion reached by Judge Billings, and I 
f ully agrée with him therein : 

(1) The allowance made to the Confidence of $2,000 seems to be proper, con- 
sidering the services rendered, and the circumstances of the service. The 
;illowance of five-eighths to the boat and three-eighths to the crew, seems also 
properly proportionated. The services of the boat and her crew were not 
equal. The boat steamed a considérable distance, and helped to place the 
Ariel to receive cai'go, ail of wliich was ordinary service for the crew. 

(2) The owners of the Harry "Wright, the tow-boats Joseph Cooper, Jr., C, 
C. Keyser, George W. Childs, and Greyhound, ail of which boats rendered and 
claimed salvage services in conjunction with each other, settled their claims 
for compensation with the elaimants in this case for the sum of $3,300. This 
settlement seems to flx a fair allowance, and, considered in the light of an arbi- 
tration, raay be taken as flxing the compensation of tbose boats and their 
crews. But of thèse services so rendered in conjunction, it seems that the 
Harry Wright's services were more valuable than any or ail of the others. It 
was the Harry Wright that, after the others ceased opérations, took ofE from 
the disabled ship nearly 600 bags of coffee and safely delivered it on the wharf 
at Port Eads, carrying it up South-west Pass and down South Pass. Of the 
$8,300 allowed ail thèse boats, the Harry Wright should be regarded as entitled 
to at least $2,000; and that amount should be taken as the basis in flxing the 
compensation, which we hâve seen the crew are entitled to, notwithstanding 
the contracts of her owners and agents. Of this $2,000, three-eighths to the 
master and crew is a fair proportion, considering the extra services of the 
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boat in transporting cargo a long distance, where tlie services of tlie crew were 
ordinarj services, within the scope of their duty. 

(3) The allowance made to the Ariel of $1,000 is considered satisfactory ; 
but the seven men taken aboard at Port Eads are entitled to their pro rata 
share of the one-half thereof belonging to the crew. They are before the 
court, and should be allowed the same as landsmen regularly shipped aboard 
the Ariel. 

I only deem it necessary to say further in this case that, from the 
contracta made by the master and agents of the Delambre on one 
side and the tow-boats and tow-boat lines and Gapt. Adams on the 
other, as they appear in the évidence, it seems that the Delambre is 
fully protected; and the real contest in this case is not interesfcing to 
that ship or her owners, but is really a contest among rival salvors 
as to the proper distribution of salvage compensation amicably agreed 
on, and therefore it is not necessary that this court should join the 
proctor of the ship in properly characterizing the greed and schemes 
and morals of many of the parties who hâve figured in the matter of 
salvage in this case. 



The John Cuttbell. 
(Diatriet Court, E. D. Nm York. December 12, 1881.) 

1. MABrmiE Liens— TowAGE Service— Sale undeb a State Law. 

By the maritime law of the United Statea, one who performs towage services 
for a domestic vessel, on navigable watera of the United States, acquires a mar- 
itime lien on the vessel, which he can enforce by an admiralty procèedmg in 
rem; and the lien cannot be destroyed bya subséquent sale of the vessel under 
a State law. 

2, Lâches. 

On the facts of this case, a defence bascd on the ground of lâches must fail. 

In Admiralty. 

H. G. Hull, for libellant. 

Tunis G. Bergen,, for claimant. 

Benedict, D. J. This is a proceeding in rem to enforce a lien for 
services performed in towing the lighter John Cuttrell. The nature 
and amount of the services are admitted. Thèse services were nec- 
essary to enable the lighter to make voyages and earn freight. It 
was by means of them that she was enabled to navigate. It cannot, 
therefore, be doubted that the services in question, rendered as they 
were in the performance of a maritime contract, are maritime in 
character. The demand is, then, within the jurisdiction of the 
admiralty. It is equally clear that thèse services, by reason of their 
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character, gave rise to a maritime lien upon the lighter. The exist- 
ence of such a lien is not afïected by the fact that the lighter was a 
domestic vessel. The suprême court of the United States adhère to 
the anomalous doctrine that when the vessel is domestic a material- 
man bas no lien by the maritime law of the United States ; but that 
doctrine bas never been extended to such a case as this, where the 
claim is for services performed in navigating a vessel on navigable 
waters of the United States, in the harbor of New York, and in part 
betvreen New York and Weehanken, in the state of New Jersey, 
and I am by no means inclined so to extend it. 

The right of the libellant to maintain this proceeding I therefore 
consider to be clear, and I proceed to consider the matters of defence. 
One defence is that the claim is stale and the lien lost by lâches. 
The service rendered to this vessel, as diselosed by the libel, was in 
substance a continuous service, extending through the months of 
August, September, October, and November, 1879. In January, 1880, 
the vessel was taken possession of by the sheriff, by virtue of a writ 
from the state court, and retained in his custody until March 12, 
1880, when she was sold to the présent claimant at sheriff's sale. 
The libel in this proceeding was filed March 1, 1880, and notice 
thereof was given at the sheriff's sale. Upon thèse facts it is impos- 
sible to contend that there has been any unreasonable delay in enforc- 
ing this demand, and the defence based on the ground of lâches must 
fail. 

Lastly, it is contended that the libellant's lien was eut off by the 
sheriff's sale of the vessel. That sale was had in a proceeding taken 
in accordance with the laws of the state of New York (Laws 1863, c. 
482) to enforce a lien for repairs and material furnished, createdby 
those laws, and whatever may be flnally settled in respect to the 
validity of such a sale for any purpose, I am unable tosee how it 
can ever be held that the légal effect of such a sale is to destroy a 
maritime lien upon the vessel existing at the time of the commence- 
ment of the proceedings under the state law, and whioh by the laws 
and constitution of the United States the parties bave the right to 
enforce by an admiralty proceeding in rem. The Lottawanna, 21 
Wall. 580. 

My opinion, therefore, is that the libellant's lien was not affected by 
the sheriff's sale in the proceeding taken in the state court, and re- 
mains a valid and subsisting lien upon this vessel, capable of being 
enforced by this proceeding. Let a decree be entered condemning 
the vessel to pay the libellant's demand, with costs. 
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New Havbn Steam Saw-Mill Co. v. Secueity Ixs. Co.* 

Il 

{Circuit Court, D. Oonnectieut. January 6, 1881 ) 

1. MABINE INS0RANCB — POUCT CONSTBUBD. 

In a printed policy of Insurance the assureJ warranted " not touse ports and 
places in Texas, except Galveston ; nor foreign ports and places in the Gulf of 
Mexico." On the margin was wrltten th« following: "To be employed in 
the coasting trade on the United States Atlantic coast;" and underneath, also 
in writing, the words " Permitted * * * to use gulf ports not west of New 
Orléans. " The vessel was lost in the Gulf of Mexico, west of New Orléans, while 
on a voyage from Maine to Morgan City, Louisiana, a place westof New Orléans. 
BM, that when the loss occurred the vessel was on a voyage not permitted 
by the policy. Libel dismissed. 

In Admiralty. 

H. Stoddard, L. H. Bristol, and C. B. IngersoU, for libellant. 

•/. W. Alling, for respondent. 

Blatohfobd, C. J. This is a libel in admiralty, filed in the dis- 
trict court, to recover $3,000, the sum insured by a valued marine 
policy of insurance issued by the respondent to the libellant, insur- 
ing the schooner Tannhauser for one year from January 28, 1880. 
The policy is a printed form, filled up with writing, and containing 
additional written clauses. It contains the following clauses whoUy 
in print : 

"Warranted by the assured not to use ports on the continent of Europe 
north of Hamburg, nor the Mediterranean east of the lonian islands, durlng 
the period insured; nor ports on the continent of Europe north of Antwerp 
between flrst of November and flrst of March; nor ports in the British North 
American provinces, except between the flfteenth day of May and flfteenth 
day of Aiigust; also warranted not to use the West India islands during the 
months of August and September ; also warranted not to use ports and places 
in Texas, except Galveston ; nor foreign ports and places in the Gulf of Mex- 
ico; nor places on or over Ocracoke bar; nor any of the West India sait 
islands; nor ports or places on the west coast of America, north of Benieia; 
nor to use the Min river, nor Terres straits, during the period insured." 
"Also warranted not to load more than her registered tonnage with lead, 
marble, coal, slate, copper ore, sait, stone, bricks, grain, or iron, either or ail, 
on any one passage." 

On the margin of the face of the policy, written at a right angle to 
the printed Unes, are thèse words : " To be employed in the coasting 
trade on the United States Atlantic coast," in one line. Underneath 
that line, and in one line parallel with it, are thèse written words ; 

*See 7 FED. Rep. 847, for the opinion delivered by the court below. 
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"Permitted to carry grain and heavy cargoes over tonnage on coast- 
wise voyages, and to use gulf ports not west of New Orléans." The 
libel claims for a total loss of the vessel by the périls of the seas, 
while on a eoastwise voyage within the policy. The answer dénies 
that the voyage was within the policy, and avers that at the time of 
the loss the vessel was not on a voyage within the terms of the pol- 
icy, but was by the voluntary act of the master and owners on a voy- 
age to a port in the Gulf of Mexico west of New Orléans, to-wit, the 
port of Morgan City, state of Louisiana, and not upon any voyage 
protected by the terms of the policy, and at the time of her destruc- 
tion was upon that part of her voyage to Morgan City which was 
west of the port of New Orléans, and so known to her master, and 
she stranded on the shore of the Gulf of Mexico, west of the port of 
New Orléans, because her master mistook, in taking his course to the 
port of Morgan City, the light on Timbalier island for the Ship Shoal 
light, both of which lights were west of the port of New Orléans. 
The proof in the case consists entirely of the following written stipu- 
lation, entitled in the suit, and signed by the proctors for the respect- 
ive parties while the suit was pending in the district court, and of 
the documents referred to in the stipulation : 

"We hereby mutually stipulate and agrée that the following are the facts 
applicable to the issues presented by the pleadings in the above-eiititled cause, 
and consent that this stipulation and the statement of facts fomiing part 
thereof shall be entered and filed as the finding of the court as to the facts in 
said cause: On the fourth of February, A. D. 1880, the Security Insurance 
Company, acting within the seope of its corporate capacity, executed and de- 
livered to the New Haven Steam Saw-Mill Company the valued policy of in- 
surance for $3,000, upon said mill company's interest in the schooner ïann- 
hauser, a copy of which policy is annexed to the libel in said cause, and 
marked exhibit A, and said policy is itself referred to and made part of this 
agreement and finding, a Verbatim copy of which is appended and marked A. 
On the eleventh of June, 1880, the said sohooner Tannhauser, while on a voy- 
age from the port of Rockland, in the state lOf Maine, to Morgan City, known 
on the United States coast survey map of 1870 as Brashear, in the state of 
Louisiana, went ashore and was wrecked on a reef in the Gulf of Mexico, 
west of the port of New Orléans, and was totally destroyed by the périls of 
the seas. ïhat the statement set forth in the proofs of loss flled with said 
insurance company, and being the marine protest of the master and crew of 
said vessel, are true so far as any issue in this cause is concerned, and said pro- 
test and the statement therein contained are hereby made part and parcel of 
this stipulation and finding, and annexed hereto, marked Exhibit B. It is 
hereby mutually agreed that maps or charts may be referred to for the purpose 
of deflning and determining the location of the spot where said vessel was 



NEW HAVEN STEAM SAW-MILL CO. ». SECURITY INS. 00. Î81 

lost, Juicl o£ any place or locality referred to in said policy or proof of loss, 
That proper proofs of loss were flled with the Insurance company in due sea- 
son, and that the libellant is entitled to recover upon said policy the amount 
iusured thereby, (less the note o£ $301, given for the premium on said policy) 

with interest from the day of , unless the law is so that upon 

the facts set forth in this finding said libellant is not entitled to recover, in 
which case ludament is to be entered for said respondent." 

The protest states that the vessel left Eockland on May 17th, with 
a cargo of ice, bound for the port of Morgan City, Louisiana ; that 
for two days before June llth they had not been able to take an 
observation, on account of cloudy and hazy weather ; that during the 
evening of the llth they sighted a light which they took for Ship 
Shoal light, and kept on their course accordingly, but at 10:30 
o'clock p. M. the vessel suddenly took the groand; that they imme- 
diately let go an anchor, but the vessel soon began to leak, and the 
ice to melt from contact with the gulf water, and in a short time she 
had filled and rolled over, so that pumping was useless; that the next 
day they discovered that the light they saw the evening before was 
not Ship Shoal light, but the light on Timbalier island, and that the 
vessel was ashore on a reef about two miles from Vine island, and 
about 15 miles from Timbalier island; and that the vessel ia a total 
loss. 

The district court dismissed the libel. It appears from the décis- 
ion of that court that the libellant there contended that "the coasting 
trade on the United States Atlantic coast" meant trade from Maine 
to Texas ; that the written permission to use ports in the Gulf of 
Mexico not west of New Orléans, meant, in view of the printed re- 
striction against using foreign ports in that gulf, a permission to use 
foreign ports in that gulf not west of New Orléans ; that if the vessel 
was prohibited from using any gulf ports west of New Orléans, she 
was not using any suoh port at the time of the disaster ; and that an 
intent to use a prohibited port did not avoid the policy. The court 
held that the meaning of the two written clauses in the policy was 
that the vessel was to be employed on the United States Atlantic 
coast, which was the coast of the Atlantic océan and not the coast of 
the Gulf of Mexico, but that if necessity or occasion required she was 
to be permitted to go into the Gulf of Mexico and use the ports not 
west of New Orléans; but not that her coasting trade was to be 
thereby extended through the gulf; and that when she was engaged 
in transporting a cargo from Maine to Morgan City she was not in 
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the Atlantic coasting trade, but upon a voyage outside cf the tenns 
of the contract. The view of the court was that if the coasting trade 
was to be through the gulf the permission to use ports in the gulf was 
unnecessary; and if the coasting trade upon the United States At- 
lantic coast necessarily implied voyages through the gulf, a permit to 
use any gulf ports not west of New Orléans was unnecessary, as 
those United States gulf ports had not been excluded in the printed 
part of the policy; that the faot that the vessel was to be a coaster 
on the United States Atlantic coast, coupled with a permit to use 
certain ports in the gulf, indicated that without the permit the vessel 
could not go into the gulf; and that the permit apparently enlarged 
the previous limitation, especially as domestic ports not west of New 
Orléans had not been excluded. 

The case for the libellant is argued in this court upon grounds 
apparently not urged in the court below. There are in the printed 
clauses of the policy many warranties, above cited by the assured, 
not to use (1) certain ports and places ; (2) certain waters. There 
are also printed warranties, above cited by it, against loading more 
than the registered tonnage of the vessel with heavy cargoes, including 
grain. The printed form is a blank from a purely time policy, under 
which the vessel would hâve a right to go anywhere, except as pro- 
hibited by the warranties not to use the ports, places, and waters 
specified as forbidden. Then, on the margin, are the two written 
lines which control. The first Une relates to voyages. It purports 
to specify voyages. It is enabling and permissive. It déclares that 
the vessel is "to be employed in the coasting trade on the United 
States Atlantic coast." It is an affirmative statement of voyages. 
It means that the vessel is to be employed in those voyages only. 
Both parties so déclare. This, in connection with the time clause, 
one year, makes the policy a mixed policy, specifying both time and 
voyages. Then foUows the second written Une. It is a permission. 
It begins with the word "permitted." That word qualifies the en tire 
line. Naturally, we should expect to find in such permission some- 
thing permitted which was not permitted by the preceding printed 
and written clauses ; whether something merely not before permitted, 
or something before actually prohibited. Accordingly, the first thing 
permitted is a permission "to carry grain and heavy cargoes over ton- 
nage on coastwise voyages." This had before been prohibited, in the 
clause above cited from the printed clauses. Then follows, in the 
eame sentence, under the word "permitted," and after a comma, the 
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words "and to use gulf ports not west of New Orléans." The word 
"and" is a copulative, It makes of the second branch of the sentence 
a permission, and that branch is to be read as if the word "permitted" 
was inserted between "and" and "to." The use of gulf ports in the 
United States, not west of New Orléans, had not been prohibited by 
the printed clauses. But then came in the first written line, declaring 
affirmatively what the voyages should be. As the use of gulf ports in 
the United States, not west of New Orléans, was not forbidden by the 
printed clauses, the spécial permission in the second written line to 
use them was wholly useless, if the use of them was allowed by the 
words in the first written line, "the coasting trade on the United 
States Atlantic coast." Thèse last words niust be construed as not 
including voyages to gulf ports not west of New Orléans, in order to 
make the two sentences symmetrical. 

For the purpose of snpporting the viewthat "the coasting trade on 
the United States Atlantic coast" includes coasting trade in the gulf 
up to the line of Mexico, and that the vessel was on a voyage in such 
trade, the advocate for the libellant con tends in this court that the 
words "and to use gulf ports not west of New Orléans" are to be 
read as if they were "and not to use gulf ports west of New Orléans," 
80 as to make of it a warranty not to use ports west of New Orléans, 
and a warranty not broken because no such port was used, while the 
voyage was a lawful one because in a permitted coasting trade. This 
is ingenious but not sound. "Permitted not to use" is not a form of 
expression that any person of intelligence would use. There are two 
permissions in the sentence. One is to carry something; the other 
to use something. The right to carry the thing so permitted was 
prohibited but for the permission. The right to use the thing so 
permitted was not within the coasting trade allowed, but for the per- 
mission. Both of the written Unes in regard to voyages refer to the 
subject-matter of the insurance. If the vessel, when lost, was not 
employed in the coasting trade on the United States Atlantic coast, 
and was not availing herself of the permission to use gulf ports not 
west of New Orléans, the risk was not covered by the policy. 

The voyage clauses must be held to mean that the vessel was to be 
employed in the coasting trade on the United States Atlantic coast 
proper, excluding the gulf, but with the added permission that she 
might use ports in the gulf not west of New Orléans, and might enter 
the gulf for the purpose of proceeding to such ports with a view to 
use them. A voyage in the gulf west of New Orléans, with a view 
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io proceed to and to use a United States gulf port west of New Or- 
léans, and a loss west of New Orléans, on such voyage, was not a 
risk within the permitted voyages of the policy. There was no way, 
under the policy, by which the vessel could enter the gulf, consist- 
ently with the first written Une, except by the permission in the sec- 
ond written Une, and that permission gave her no right to be west of 
New Orléans on a voyage to Morgan City. There is a clear intention 
manifested and expressed by the words of the policy of not insuring 
against the périls of a coasting trade on the gulf coast west of New 
Orléans, or against the périls of trying to enter a United States gulf 
port west of New Orléans. 

The case of Snow v. Columbian Ins. Co. 48 N. Y. 624, was the case 
of a purely time policy, not prescribing any voyage or trade, and hav- 
ing warranties against using certain ports, places, and waters. One 
of them was a warranty not to use ports in the British North Ameri- 
can Provinces except between certain days. The vessel, at a time 
not between those days, sailed for a port in a British North American 
province, and was lost on the coast of that province, about 50 miles 
from that port, at a time not between those days. It was held that 
the insurer was liable, as there had been no use of the forbidden port. 
The décision was put on the ground that the vessel had a right to be 
in the water where she was. In the présent case, on a proper con- 
struction of the policy, the vessel was sailing in forbidden waters. 

The case of Palmer v. Warren Ins. Co. 1 Story, 860, was the case 
of an exception or exclusion of what would otherwise hâve been 
included in the gênerai terms of the policy. It differed frpm the prés- 
ent case. Moreover, the policy was purely a time policy, with no 
désignation of prescribed or permitted voyages or trade. 

The libel is dismissed, with the costs of the respondent in the 
district court, taxed at $20, and costs of the respondent in this 
court. 
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DwiGHT and others ». Central Vermont E. Co. and others. 
(Circuit Court, D. Vermont. October Term, 1881.) 

1. Eqtjitt PiiBADiNG — Parties — Demurber. 

A demurrer to a bill in equity for want of the necessary parties niust name 
the proper parties. 

2. Same— Négative Plea. 

A négative plea must be supported by an answer to so much of the bill as iz 
denied. 

3. Same — Parties — Plea. 

A plea to a bill brought by certain stockholders in a railroad corporation 
which set out that there were, when the bill was brought and the plea filed, cer- 
tain other stoclcholders, who are not joined in the bill as parties, who are cit- 
izens of certain states, naming them, whose names are known to and ascer- 
tainable by the orators, and not by the défendants, hM to be insufflcient, and 
cverruled. 

4. Same — Leoal Proceedings in a State Court — Plea 

A bill in equity was brought by certain stockholders in the Vermont & Can- 
ada Railroad Company, among others against the Central Vermont Railroad 
Company, in possession, to recover the possession of that roadfor the Vermont 
& Canada Railroad Company. The Central Vermont Railroad Company 
pleaded that it was in possession as a receiver of a state court, and set forth 
the proceedings upon which its possession took place. Held, that such rights 
must stand for trial according to the usual course. Plea overruled. 

5. JtjRisDicTioN — State and Fédéral Courts. 

When the two suits are not brought upon the same facts, nor for the same 
relief, the pendency of a suit in a state court cannot be successfully pleaded to 
the further prosecution of a like suit between the same parties, or their repré- 
sentatives, in a fédéral court in the same district. 

In Equity. 

Prout é Walker and E. J. Phelps, for orators. 

Benjamin F. Fijield, Geo. F. Edmunds, and Daniel Roherts, for 
défendants. 

Wheeleb, D. J. The orators, who are stockholders to a large 
amount in the Vermont & Canada Eailroad Company, and citizens of 
New York, New Hampshire, and Ehode Island, hring this bill in 
behalf of themselves and ail other stockholders having like interests 
with them, not citizens of Vermont, Massachusetts, or Maine, against 
the directors of that corporation, citizens of Massachusetts and 
Pennsylvania, alleging that they refuse to take légal measures to 
protect the rights of the orators, and against the Central Vermont 
Eailroad Company, in possession, and the Vermont Central Eailroad 
Company, lessee of, and the other défendants, security-holders, claim- 
T.9,no.l4— 60 
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ing liens upon the Vermont & Canada Eailroad, ail cîtîzens of Vei' 
naont, Massachusetts, and Maine, to recover the possession ôf that 
road for the Vermont & Canada Eailroad Company. 

The Central Vermont Eailroad Company pleads that it is in pos- 
session as a receiver of the court of chancery of Franklin eounty, 
and of the state of Vermont, and the proceedings upon which its pos- 
session took place are set forth. 

John Gregory Smith pleads that seourity-holders, of the same class 
as those made défendants, hâve brought proceedings in behalf of 
themselves, and ail others like seourity-holders, against the Vermont 
A Canada Eailroad Company, in the same court of chancery, to 
«stablish and enforce their security upon this road, in -which a décis- 
ion favorable to the validity of their lien has been made by the 
suprême court of the state, and which are now pending in the court 
of chancery to ascertain the amounts of, and facts concerning, the 
différent classes of securities; and thèse proceedings are set forth. 

Worthington C. Smitb pleads that the Vermont & Canada Eail 
road Company brought a suit like this, and for the same relief, in the 
same court of chancery, and through its directors, by preconcert 
with the'orators, discontinned the same that this suit might be brought 
to évade the proper jurisdiction of the state court, and confer a seem- 
ing, but unreal, jurisdiction upon this court, in pursuance of vrhieh 
this suit was brought ; and denying that the directors hâve violated 
their duty, committed any breach of trust, or done otherwise than as 
requested by the orators. 

Jed P, Clark pleads that the orators did not, before bringing this 
!)ill, in good faith request the directors to take légal measures to 
protect their rights, but that by the planning, suggestion, and reqnost 
of the directors, and concert and arrangement made between them 
and the orators for the sake of escaping from the jurisdiction of the 
state court, to which the jurisdiction of right belonged, and to eonfcr 
upon this court a seeming jurisdiction not real or of right, a simulated 
and unreal pretence of request and refusai were made, and that this 
suit is prosecuted by the Vermont & Canada Eailroad Company, in 
the name of the orators, for the common benefit of them al], and 
■denying that there bas been any such refusai by the directors as 
amounts in légal effect to a breach of trust. 

The Vermont Central Eailroad Company sets eut by plea that 
there were when this bill was brought, and are now, divers and 
.sundry stockholders of the Vermont & Canada Eailroad Corapany, 
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eitizens of Vermont, Massachusetts, and Maine, whose names are 
kno'wn to and ascertainable by the orators, and not by the défend- 
ant, and demurs to the bill for want of the necessary parties. 

None of thèse pleas is supported by answer. AU of them, and the 
demurrer, hâve been argued. They may properly be considered in 
the inverse order of their statement. 

The last one, that of the Vermont Central Eailroad Company, la 
not in the proper form and sufficient, even if the fact that there were 
stockholders, eitizens of Vermont, Massachusetts, or Maine, not 
invited to take part in the prosecution of the suit, would defeat it. 
In Buch cases the défendant should, at law, give the plaintiff a better 
writ, by setting eut the name and identifying the party whose exist- 
ence is alleged to create a fatal non-joinder, so that the plaintiff may 
traverse the allégation and form a definite issue to be tried, or discon- 
tinue and bring a new suit, joining the proper parties, upon the 
information given. The rules of pleading are the same in equity as 
at law, unless the reasons of them are varied by the différent methods 
of procédure. There is no reason growing out of the proceedings in 
equity for varying this rule. The orators bave the right to hâve the 
names of the stockholders, if there are any in those states whose 
existence would defeat the suit, set forth, so that they could traverse 
the existence of the persons or the fact of their being stockholders. 
They could not do that ûpon thèse allégations. There is no person 
named whom they may say is not a stockholder, or about whom they 
may say there is no such person. A traverse of the plea in its terms 
would put in issue what the orators know that the défendants do not 
know about the stockholders in those states. It would be quite singu- 
lar if a suit should be abated at the instance of défendants on account 
of the supposed existence of persons whom they cannot name or 
identify. The want of such persons as parties is not likely to harm 
them. Hôtel Co. v. Wade, 97 U. S. 13. 

The pleas of Clark and Worthington C. Smith are to the same 
effect, and so nearly alike that they may well be considered together. 
They hâve been spoken of in argument as pleas to the jurisdiction of 
the court, or to the ability of the orators to bring suit, or as pleas in 
abatement otherwise; but, correctly speaking, they are not either. 
The orators and défendants are alleged in the bill to be eitizens of 
différent states. This fact gives the court jurisdiction of the con- 
troversy between them, and enables the orators to bring the suit, and 
to maintain it if they can establish their case. The refusai of the= 
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directors is a part of their case which they must establish, and not a 
faet on which the jurisdiction of the court, or their ability to sue, at 
ail dépends. If they can establish the fact of refusai, together with 
the other facts necessary to make out a case for the relief asked, then 
they hâve a case on which they can rest ; otherwise, not. They hâve 
the right to a full answer and discovery from the défendants as to 
their whole case, this part as well as the rest, unless there is some 
outside fact which would show that they hâve no right to maintain 
the suit at ail; or some single fact on which the whole case dépends 
is objected to by plea, and full answer and discovery are made to that 
part of the case. Pure and proper pleas in equity were auch as set 
up some fact outside of the bill which would show that the bill should 
not be answered at ail. T'^ese pleas required no answer to support 
them, for they would not be ineluded in that which the party was 
called upon to answer. Anomalous pleas, denying a single part of the 
case, may, by the bill on which the whole case depended, come to be 
allowed, for convenience, to save trying the whole case, when the fail- 
ure of that part would be fatal, and for safety against enforced dis- 
covery in a suit by those not in any manner entitled to the discovery ; 
but, as the, ground of the plea would be ineluded in what the défend- 
ant was called upon to answer, he could not avoid the right to hâve 
at least that part answered by merely pleading to it. He must an- 
swer that, although the plea raising the objection and the answer 
supporting it might show that no answer to the rest of the case ought 
to be required. If this plea should be allowed, the orators would be 
deprived of the discovery on oath to which they are entitled, as to this 
part of the case, as évidence upon the traverse of the plea, if they 
should traverse it, as they would hâve a right to do. This would be con- 
trary to sound principles and to authority. Story, Eq. PL § 372 et 
seq. Thèse views are not contrary to the décision in Memphis v. 
Dean, 8 Wall. 64, cited and much relied upon in behalf of the de- 
fendants. There was an answer by the party pleading, as well as 
the plea, denying refusai of the directors to prosecute, and the cause 
appears to hâve been decided in both courts in chief, and not upon 
the plea alone. 

The plea of John Gregory Smith dépends solely upon the effect of 
the pendency of the suit in the state court of chancery in favor of 
himself and other security-holders, of which James R. Langdon is 
the foremost plaintiff iu the title to the suit against the Vetmont & 
Canada Eailroad Company, through whose rights the orators hère 
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make claim. Donbts hâve been entertained by this court and some 
others as to whether the pendency of a suit in a state or fédéral 
court in the same district might not be successfuUy pleaded to the 
further prosecution of a like suit in the other court, and this court 
inolined to the opinion that it could be. Mercantile Trust Co. v. 
Lamoille Valley B. Co. 16 Blatchf. 324; Andrews v. Smith, 5 Fbd. Eep. 
833. But it now seems to be well settled that it cannot be. Gor- 
don 7. Gilfoïl, 99 U. S. 168; Latham v. Chafee, 7 Fed. Rbp. 620. If 
this were not so it has always been held that, in order to hâve the 
mère pendency of one suit defeat another, the suits must be between 
the same parties, or their représentatives, upon the same facts, and 
for the same relief. Watson v. Jones, 13 Wall. 679. A very slight 
examination and comparison of the two cases will show that they are 
not brought upon the same facts nor for the same relief. The plea 
is pleaded to the whole bill. According to both bills the Central 
Vermont Railroad Company is in possession of the road. In that 
oase it is an orator as a security-holder seeking to hold the road as 
security for its pay. This particular défendant is a défendant there 
admitting the right of the Central Vermont Railroad Company, 
That is essentially a bill of foreclosure by security-holders in posses- 
sion. The decree would ordinarily be that those interested must pay 
or be foreclosed of ail right to redeem. The decree could go no 
further than to eut off their right if they should not redeem. If they 
should redeem, the possession would remain to be maintained by 
any other right which the possessor might hâve or claim to hâve, so 
far as it would prevail. Another suit would be necessary to déter- 
mine the rights of the Vermont & Canada Railroad Company and its 
stockholders as to everything but the foreclosure. In this suit the 
right to the road is attempted to be maintained outside of the right 
to redeem. If this plea should prevail there would be no suit left in 
which that right could be tried. 

The plea of the Central Vermont Railroad Company raises the 
most important questions of any of thèse pleas, and has received 
such careful considération as its importance has seemed to demand. 
The bill allèges that this défendant is in possession of the road with- 
out right, and against the right of the Vermont & Canada Railroad 
Company and of the orators. This plea asserts that it was placed 
in possession by the court of chancery of Franklin county to run, 
operate, and manage the road under the decree and orders thereto- 
fore made, and under the direction of the court, so long as it should 
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continue to act as such receiver and manager, and dénies that it is 
in possession without right, and that it ought to be compelled to sur- 
render its possession to the Vermont & Canada Eailroad Company, 
and prays judgment whether it ought to answer further. The prù- 
ceedings upon which it was placed in possession show that certain 
persons were, in regular course, made receivers of this road, witli 
other raiiroad property, to operate the roads, and out of the income 
to pay the rent to the Vermont & Canada Eailroad Company ; that 
pursuant to an agreement between the parties, according to its terms 
embodied in a decree, the then receivers continued to operate the 
roads according to the provisions of the agreement and decree, by 
which they were to operate them and apply the income to the pay- 
ment of the rent; then to the payment of the first-mortgage bonds of 
the Vermont Central Eailroad ; then to the second-mortgage bonds of 
the Vermont Central Eailroad; and then to pay it to the Vermont 
Central Eailroad Company ; and that upon the joint pétition of those 
receivers and their suocessors, and the Central Vermont Eailroad 
Company, a decree was made by which the Central Vermont Eailroad 
Company was placed in possession in their stead. 

The orators claim that the prior possessors had lost their right to 
this road through their non-payment of rent, and that the transfer 
to the Central Vermont Eailroad Company was merely a transfer by 
one to the other, although sanctioned by the court, and that the 
transfères took no greater or différent rights than the transferors 
had. The défendants claim that the transfer was ordered by the court ; 
that the rights of the Central Vermont Eailroad Company, under the 
transfer, cannot be inquired into anywhere except in that court ; and 
that they are valid everywhere else against ail claimants. The right 
of the orators, denied by the plea, is the same which they set up and 
seek to enforce by their Mil, and which they claim to hâve tried and 
determined upon the answer of the défendants in the usual course. 
As stated before, the parties are citizens of différent states, and this 
is a suit in which there is a controversy between them, and which 
those bringing it hâve the right to hâve determined in this court, 
unless there is some unusual reason for turning them out of court. 

A-s said by Mr. Justice Campbell in Hyde v. Stone, 20 How. 170: 
"But the courts of the United States are bound to proceed to judg- 
ment, and to afford redress to suitors before them, in every case to 
which their jurisdiction extends. They cannot abdicate their author- 
ity or duty in any case in favor of another jurisdiction." This is 
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not a mère matter of abatement ; it goes to the right, and none tbe 
less because the right of the défendant may rest upon an order of the 
court. The order of court, whatever itB elïect is, may be discharged 
before any décision is reached, and, if it should be, the rights of the 
parties otherwise would still remain to be determiued. If it should 
not be, but should remain in force, whatever right it should give to 
any party, or whatever immunity from interférence it should afford, 
could be maintained and upheld. If that should be the defendant's 
title, and it should be found to be good, it would prevail. There 
would be no conflict between courts, for ail rights acquired through 
the state court, and ail protection f urnished by the authority of that 
court, would be respected. There is no sound reason apparent why 
thèse rights may not stand for trial according to the usual course, the 
same as rights acquired by contract, or in any other mode. On prin- 
ciple this seems to be the proper course. : And there is not any case 
shown by counsel, or which bas been seen by the court, among the 
many wherein rights acquired under légal proceedings hâve corne up 
for adjudication, in which the décision has been made otherwise than 
in chief. 

In Hagan v. Lucas, 10 Pet. 400, where the title of a sheriff to 
propei-ty seized by him and receiptedwas upheld against a marshal 
of the United States, who seized it subsequently, the trial waa upon 
the merits of thèse respective rights. 80 in Brown v. Clarke, 4 How. 
4, and in PuUiam v. Osbome, 17 How. 471. And in Taylor v. Carryl, 
20 How, 583, where the question was as to the right of a state seizure, 
as against proceedings in admiralty, the trial was not upon any plea 
denyîng the right to interfère, but was upon the title acquired through 
the proceedings. 

In Freeman v. Howe, 24 How. 450, the right of a mortgagee to per- 
Bonal property taken by the marshal, on proeess against the mort- 
gagor, was tried on replevin in chief. So similar rights were tried 
in an action of trespass in Btick v. Colbath, 3 Wall. 334. And in 
Wisivell V. Sampson, 14 How. 52, the right acquired by the levy of a 
marshal upon property in possession of a receiver was tried upon 
ejectment on the merits. 

In Pond V. Vermont Valley R. Co. 12 Blatchf. 292, the question of 
this same receivership was raised, but not until after the décision 
reported, and upon the hearing before Circuit Judge Johnson on 
answers and proofs, and it was disposed of as not affecting the rights 
of the parties to the property invoived, nor the jurisdiction of the 
court over the case. 
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Attention has been particularly called to the provisions of section 5 
of the act of March 3, 1876, to détermine the jurisdiotion of the cir- 
cuit courts, etc. ; 18 St. at Large, 470, (Supt. Eev. St. 17.5,) enacting: 

" That if, in any suit comraenced in a circuit court, or removed from a state 
court to a circuit court of the United States, it shall appear to the satisfaction 
of said circuit court, at any time after such suit has been brought or removed 
thereto, that such suit does not really and substantially involve a dispute or 
controversy properly within the jurisdiction of said circuit court, or that the 
parties to said suit hâve been improperly or coUusively oiade or joined, either 
as plaintifls or défendants, for the purpose of creating a case cognizable or 
removable under this act, the said circuit court shall proceed no further therein, 
but shall dismiss the suit or remand it to the court from which it was removed, 
as justice may require, and shall make such order as to costs as shall be 
just," etc. 

Speaking of this section, Johnson, J., in Warner v. Pennsylvania R. 
Go. 13 Blatchf. 231, said: "AU that is neeessary to bring the 
case really and substantially within the jurisdiction is, that it in- 
volves a controversy of the character, either as to the subject-matter 
or the parties, speciâed in either the section which defines the juris- 
diction by original suit, or that which authorizes removal, and the 
acquisition of jurisdiction in that manner." As before stated and 
shown, the parties to this suit are citizens of différent states, and the 
suit is one of which this court has jurisdiction for that reason, if the 
orators can make ont the case presented by their biU, including the 
refusai of the directors to prosecute as a part of their case; if they 
cannot they hâve no case. That part of their case, as also before 
shown, has not been denied in the neeessary manner by answer to be 
effective to defeat the case upon that point, and there is no évidence 
before the court, upon that or any other point, to make it appear at 
ail that parties hâve been either improperly or collusively made or 
joined for the purpose of creating a case within the jurisdiction. 
There is nothing before the court now on which the court is author- 
ized to act under the provisions of that section. 

The pleas and demurrer are overruled ; the défendants to answer 
over by the first day of next term. 
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Webb and others v. Vermont Central E. Co. and others. 

{Circuit Court, D. Vermont. October Term, 1881.) 

1. Thusts — Action by Cestui que Thust m His Own Namb — WnEU It Can 
BE Maintainbd — Dbmdrrbr. 

A bill inequity is not deraurrable because brought by a Mstni que trust in his 
own Dame and on his own behalf, where it appears in the bill that the trustées 
havc acquired adverse interests and been made défendants. 

In Equity. 

William G. Shaw and Francis A. Brooks, for orators. 

Bevjamin F. Fifield and Daniel Roberts, for défendants. 

Wheeler, D. J. The défendants, the Vermont Central Railroad 
Company, the Central Vermont Railroad Company, John Gregory 
Bmith, Worthington C. Smith, and James R. Langdon, demur to the 
bill, and the cause bas been heard upon the demurrer. The orators 
are second-mortgage bondholders of the Vermont Central Railroad. 
The défendant John Gregory Smith is a trustée in the first mortgage ; 
Worthington C. Smith is a trustée in the second mortgage ; and both 
of them and the défendant Langdon are officers in the Central Ver- 
mont Railroad Company, which is in possession received from the 
trustées of the first mortgage. 

One cause of demurrer assigned is that the bill does not show suf- 
ficient reasou for the bondholders to proceed in their own names and 
behalf. But the bill does show that the trustées bave acquired adverse 
interests and stand in a hostile position, so that tbey cannot maintain 
the orators' rights without attacking their own. They could not be 
orators against themselves, and this is a sufficient reason for making 
them défendants where the orators' interests were in suit, and with 
them as défendants there would be no one to prosecute the orators' 
«laims but the orators themselves. The bondholders are the real owners 
of the mortgage interest, and the trustées hâve but a dry légal title, and 
when they hold that title in opposition to the bondholders the latter 
hâve good ground for proeeeeding in their own behalf to protect such 
rights as thej' hâve, and the proper position of the trustées in the 
proceedings is with défendants. This cause of demurrer cannot 
prevail. 

Another ground is a want of equity in the case made by the bill 
geherally. While being considered on this question the bill cannot 
be aided by what is stated elsewhere or by what is known in some 
other way, but must stand alone for examination, with ail its alléga- 
tions taken for this purpose to be true. It states the prior mortgage 
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as a valid encumbrance prior to the second mortgage, and that the 
trustées of the first mortgage were rightfuUy in possession by virtue 
of that mortgage; and that they procured their possession to pass to 
the Central Vermont Eailroad Company. ïhe orators' rights are 
subordinate to the first mortgage, and to those of the first-mortgage 
trustées, and ail holding under them. As agaiust such they hâve no 
right but to redeem, and this bill is not adapted to that purpose. It 
has not the proper allégations, oSers of payment, nor parties. The 
bill .states proceedings of court by which the Central Vermont was 
placed in possession, but allèges that they were ail void as to the 
orators, and allèges that they were had at the instance of the trustées 
in the first mortgage, and that the Central Vermont claims to hold 
possession by the force of the proceedings. 

This does not show the Central Vermont to be in possession as a 
mère wrong-doer, subject to the rights of any owner, with noue of its 
own. It would not lose the rights it had by claiming to hold under 
those it had not. If the proceedings were void they conferred no 
right, but those who made use of them to transfer possession would, 
by the act, pass such possession as they had to pass, and the posses- 
sion taken would be' good as theirs because they gave it, although 
there was nothing else to uphold it. Thus the possession of the 
Central Vermont appears to be the same as that of the first-mortgage 
trustées, and such that the second-mortgage bondholder cannot, upon 
the allégations of this bill, disturb it without redeeming the first 
mortgage. They cannot foreclose their mortgage against either, 
because they both stand upon a mortgage which is prior to theirs. 
The bill states a transaction by which an agreement and a decree 
upon it were made providing for payment of rent, then of the first 
mortgage, and then of the second mortgage, by those in possession, 
and that the Central Vermont is under that duty, but does not state 
that anything has been received to apply upon the second mortgage, 
and does not pray for an account, so there is no ground for relief in 
that direction. 

It states that the first mortgage has been enlarged against the 
rights of the second-mortgage bondholders, and that the trustées 
and the Central Vermont hold securities which they claim to be a 
prior lien to the second mortgage, and which are not; but as the 
orators do not seek to redeem such prior encumbrances as they hâve 
which are valid, there is no relief to be afforded by determining the 
validity of any, and no ground for making such a détermination. 

The bill shows a right to foreclose the mortgage against the mort- 
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gagor, and to hâve the trustée a défendant for that purpose, and 
shows no other ground for relief. 

The démarrer of the Central Vermont Eaiiroad Company and John 
Gregory Smith and James R. Langdon is sustained, and that of the 
Vermont Central Eaiiroad Company and Worthington 0. Smith is 
overruled. 



DwiGHT and others v. Smith and others. 

[Circuit Court, D. Vermont. October Term, 1881.) 

1. MoBTSAGB BoNDHOLDEiîs— Transférées — Personai. CLAtua aoainbt thb 
Trustées. 

Personal claims, by holders of mortgage bonds, against trustées in the mort- 
gage on account of the bonds, do net pass to persons subsequently acquiring 
such bonds, unless by an agreement to that eflect. 

In Equity. 

Francis A. Brooks and William G. Shaw, for orators. 

Benjamin F. Fifield and Daniel Roberts, for défendants. 

Whbelbe, D. J. This cause has been heard upon a demurrer to 
the bill of complaint for want of equity in favor of the orators, gen- 
erally, and for want of sufficient definiteness in stating the grounds 
for the relief claimed. The bill alone is to be looked at in determin- 
ing the questions so raised. Acoording to the bill the orators are 
now holders of the first-mortgage bonds to a large amount, but when 
they became such holders is not shown. Some of the défendants are 
trustées in that mortgage ; others are the représentatives of a trustée, 
deceased; another défendant is the Central Vermont Eaiiroad Com- 
pany, alleged to be in possession of the mortgaged property ; others 
are directors in the latter corporation. The trustées hâve both neg- 
lected and violated their duty to the first-mortgage bondholders, while 
in possession of the mortgaged property, in not accounting to them 
for moneys received by them as trustées for them, and in delivering 
the property to the Central Vermont Eaiiroad Company against their 
rights and expressed wishes. And the Central Vermont Eaiiroad 
Compf,ny has receiTed the income of the mortgaged property and not 
accounted for it; and its directors, made défendants, hâve partici- 
pated in that act. 

If the trustées received income frora the mortgaged property 
belonging to the bondholders and to be distributed to them, the 
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money would belong and be distributed to the persons -who -were at 
that time bondholders, and the right to it would net pass to persons 
subsequently acquiring the bonds, unless they expressly acquired the 
right to it also. The claims of the bondholders against the trustées 
would not be upon the bonds themselves, like the claims against the 
obligors in the bonds, although they would be on account of the 
bonds, but would be claims against the trustées personally for the 
moneys received to the use of the bondholders, and thèse claims 
would not be assignable at law, although they might be in equity. 
In a suit or proceeding upon the bonds themselves, the production of 
the bonds and coupons, or the allégation of their ownership, might 
import that the holder had held them at the time of the accruing of the 
interest incidental to the debt, and entitle him to recover for the 
whole; but not so as to a claim not upon the bonds, but for money 
received to the use of the bondholders. The production of the bonds 
would not make out a cause of action or claim for relief on account 
of that money. More would hâve to be shown, and enough more to 
make out a cause of action or ground for relief, and that would in- 
clude showing a right to the money at the time it was received. The 
orators fall short of showing sueh right. And if the orators had been 
holders of the bonds ever after they were issued, and had so shown 
in their bill, it would be incumbent on them to show that their 
trustées, or those holding the property in place of the trustées, did 
receive money belonging to them, or did so conduct themselves with 
the property as to make themselves accountable for money as if they 
had received it. The bill does not allège that the trustées received 
any money belonging to the bondholders prior to their appointment 
as receivers, nor that while they were in fact receivers they received 
anything more than enough to pay the Vermont & Canada rent, 
which was to be first paid; nor that they ceased to be receivers in 
fact until the maldng of the compromise agreement, nor then other- 
wise than by the force of that agreement. That agreement is an- 
nexed to the bill and made a part of it. The bill does not show 
that the orators are not bound and willing to stand upon that agree- 
ment. If they are, then, as to them, the income raised afterwards 
was to be distributed according to that agreement. Some of that 
income was to go to the Vermont & Canada Eailroad Company for rent ; 
how much, does not appear. A gross amount of income for a term 
of years is stated; but whether that amount was greater than the 
amount of rent to be first paid is not shown or stated. The same 
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would be true if the compromise agreement was net binding upon 
them. The amount to be paid before anything would remain to apply 
on thèse bonds would not appear, and consequently whether anything 
would be left to go to the bondholders would not in either case appear. 
The bill ahould show deflnitely and distinctly, not merely a right in 
somebody to équitable relief, but a right in the oratora to équitable 
relief against the défendants. 
The demurrer is sustained. 



GaïawoijD and others ». CbntbaIi Vbbmont E. Co. and othera. 

(Oireuit Cowrt, B. Vermont. October Term, 1881.) 

1. State and Fbderal Coubts— Confmct of Jurisdiction. 

The fact that the property is being administered upon in proceedings taken 
in a State court, and that the plaintiit might apply to that court for relief, is no 
bar to the institution of proceedings in the circuit court of the United States. 

In Equity. 

Prout é Walker, for orators. 

Benjamin F. Fifteld, Geo. F. Edmunds, and Damei lîoberts, for 
défendants. 

Wheelee, D. J. The orators are citizens of New York, and exec- 
utors in that state of George Griswold, late a citizen of that state, and 
bringthis bill to enforoe liens upon rolling stock and earnings of roll- 
ing stock of the Vermont Central and Vermont & Canada Eailroads, 
pledged by some of the défendants while in possession of those roads 
and the Central Vermont Eailroad Company, their successor in pos- 
session, by consent of parties and order of the court of chancery of the 
state of Vermont thereupon, for the security of several séries of equip- 
ment loans in which the orators, as executors, invested. 

Some of the défendants bave demurred, assigning for cause that 
owners of the différent séries of bonds hâve no common interest in 
the securities; that the bonds are not referred to as a part of the 
bill, nor made a part of, nor attached to, the bill; that the doings 
of the managers in possession prior to the possession of the Central 
Vermont Eailroad Company cannot properly be joined with the doings 
of that Company; and that on the face of the bill it appears that 
this court bas not jurisdiction. 

The Central Vermont Eailroad Company bas pleaded the proceed- 
ings of the state court of chancery in bar to the jurisrliction of this 
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court, from -which it appears that some of thèse défendants, with other 
persons, were made receivers of thèse roads in a cause pending between 
the Vermont & Canada Eailroad Company and its security-holders ; 
that while so in possession an agreement was made between the par- 
ties and embodied in a decree of the court under which those in posses- 
sion and their successors were continued in possession, and by one of 
the provisions of which the cause in whioh the proceedinga had been 
taken was kept in court, with liberty to any party to apply to the court 
for f urther orders as they might be advised ; that in the proceedings 
authorizing thèse loans, and as a part of the decrees under which they 
were issued, it was provided that in case the trustées should fail to 
pay the notes or interest, the holders might apply to that court for the 
realization of their securities, or for a summary order for the pay- 
ment of the amount due out of any property in the hands of the trus- 
tées, and that a copy of this part of the decrees was printed upon and 
made part of the notes. 

The cause has now been heard upon thèse causes of demurrer and 
this plea. 

The causes of demurrer do not require any extended notice. The 
elaims are asserted in favor of the same parties against the same 
parties to enforce a common trust. The Central Vermont Eailroad 
Company succeeded to the duties of its predecessors in respect to the 
property, and still the predecessors were not discharged, therefore 
ail are connected, and ail are properly joined. If the bonds or notes 
are sufficiently set forth to show their terms and effect, that is enough 
without reciting them, further referring to them, or attaehing copies 
of them; and it is not pretended but that they are so set forth. 
The question as to the jurisdiction of this court is involved and in- 
cluded in that made by the plea, except as to a question made 
whether the orators, being executors in the state of New York, can 
suû out of that state. This does not involve any question as to 
whether they so succeed to the right of their testator out of the 
«tate where they are exeoutors, that they can represent him and re- 
cover upon his rights elsewhere. Thèse rights never accrued to him 
at ail. They accrued to the orators themselves, and accrued to them 
in the samecapacity; and, for aught that appears, in the same place 
in which they arfe attempting to enforce the rights. 

Letters of executorship or administration extend only to the goods 
or estate which were of the testator or intestate at the time of decease, 
and would not include thèse secarities, if taken out in Yermont, as 
against the rights of the orators. 



GEISWOLD V. CENTBAL VEEMONT E. 00. 79& 

As to the other question of jurisdiction, as the parties are citizens 
of différent states the amount in dispute is large enough, and this 
court bas and is bound to take jurisdiction when a proper case ia 
brought, unless there is something in the nature of the case or situa- 
tion of the property that excludes the jurisdiction. It is argued for 
the défendants that those contracting the debts were still the receivers 
of the court; that they contracted the debts as saeh; that ail the 
property from whioh the debts were to be paid was in their posses- 
sion a,8 receivers; that no other court eould reach the property to 
afford relief for non-payment ; and that the provision for relief in the 
order authorizing the loans, and made a part of the notes, excludes 
ail other remédies. The jurisdiction of courts is given by the law 
and not by the parties, and can neither be conferred nor taken away 
by their mère consent or agreement. If the conditions prescribed by 
the law for jurisdiction exist, thejurisdiotion exists. The conditions 
prescribed for giving this court jurisdiction of the parties exist, and 
jurisdiction of the case must follow unless the subject is out of reach. 
Neither by the terms of the seourities as set forth in the bill, nor as 
shown in the plea, nor by the conditions of the proceedings, was any- 
thing to be donô by the court before the défendants could carry ont 
their obligation to set apart the earnings of the rolling stock as 
agreed and apply them to the satisfaction of thèse notes. They were 
at liberty to do it, and, so far as appears, were bound to do it. If 
there was a failure, the holders of the notes would hâve a right to 
apply to the courts of the land for relief, and they would not be de- 
prived of the right to apply to any one court because they had the 
right to apply to another. Those which were provided were provided 
for the purpose of giving the right to apply to them. There is noth- 
ing to prevent applying to this court, unless it may be that, as is 
argued, the property is in the course of administration of the state 
court. It is, however, well settled that the fact that property is being 
administered upon in state proceedings does not prevent citizens of 
other states from proceeding in the circuit courts of the United States 
to establish their claims and obtain relief if entitled to it. Suydam 
V. Broadnax, 14 Pet. 67; Erwin v. Lowry, 7 How. 172. In Shelby 
T. Bacon, 10 How. 56, the assets of an insolvent corporation were 
being administered, under the laws of Pennsylvania, by assignées 
accountable to the state court of common pleas. The assignées 
refused to allow the claim of the plaintiff, and he brought suit in the 
United States circuit court, to which the assignées pleaded the pend- 
ency of the state proceedings. After noticing some defects in the 
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plea, Mr. Justice McLean, in delivering the opinion of the court, 
said: 

"But if the plea had been perfect in this respect it would not follow that 
the complainaiit could not invoke the iurisdiction of the circuit court. He, being 
a non-resident, bas his option to bring his suit in that court, unless he has sub- 
mitted, or ia made a party in some form, to the spécial jurisdiction of the 
court of common pleas. It appears from the bill that the assignées hâve re- 
f used to allow the claim of the plaintiff, or any part of it. To establish this 
cluim as against the assignées the complainant has a right to sue in the cir- 
cuit court, which was established chiefly for the beneflt of non-residents. Not 
that the claim should thus be established by any novel principle of law or 
equity, but that his rights might be investigated free from any supposed local 
préjudice or unconstitutional législation. On the most libéral construction 
favorable to the exercise of the spécial jurisdiction, the rights of the plaintifE 
in this respect could not, against his consent, be drawn into it." 

In Midlctt V. Dexter, 1 Curt. 178, sometimes relied upon to avoid 
the jurisdiction of the circuit court, jurisdiction was entertained in 
favor of a non-resident to reopen accounts of administrators, settled 
in the probate court of Rhode Island, on the ground of fraud, although 
it was refused as to accounts then actually in process of settlement in 
the state court. Union Bank v. Jolly, 18 How. 503; Hyde v. Stone, 
20 How. 170; Payne v.Hook, 7 Wall. 425. 

According to the allégations of the bill, a particular fund was to be 
set apart for the payment of the orators' notes, which was not set 
apart, or if set apart has not been applied to that purpose. The 
orators bave the right to apply to the fédéral courts, on account of 
their citizenship, to hâve their claims investigated. The merits of 
their claims are not yet before the court, and cannot be until answer 
and proofs are made. The only question now is whether the case shall 
proceed to answer and proofs. Nothing is seen adéquate to deprive 
the orators of their right to resort to the fédéral courts, in common 
with ail citizens, no one state having or claiming to hâve cause of 
action against citizens of another state to hâve their causes tried. 

The demurrer and plea are overruled; défendants to answer over 
by the first day of next term. 
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Forsyth and another v. Piebson and others. 
(Circuit Court, D, Jndiana. January 17, 1882.) 

1. Obdbb for Appbabance op Non-Resident Défendants in Certain Equitt 

StriTS tTNDBR Section 8, Act op Mabch 3, 1875, (18 St. at Large, 472.) 

A marshal's return of " net found" ia the district where the suit is brought 
is not a condition précèdent to the making of the order contemplated by the 
act of March 3, 1875, 4 8, (18 St. at Large, 472.) Buch order may be made upon 
a proper ghowing by affldavit alone. 

2. Same— Return-Dat. 

The court may, in such order, flx any day certain for the appearance of the 
non-resident défendant, and is not limited to the usual rule-days in equity. 

3. Same — Service cf. 

Such order is not a " subpœna" or " process" within the meaning of rule 15 
or 17, requiring service by the marshal or his deputy of the district where the 
suit is brought, or by some one specially appointed therefor by the court. No 
particular mode of service or proof thereof is prescribed by the act. Service by 
the marshal or his deputy of the district whereof the non-resident défendant is 
an inhabitant, orwherein he is found, and the return thereof in the usual form 
or by affldavit, are sufflcient. 

■ In Chancery. 

J. R. Doolittle, Jr., and McDonald é Butler, for complainants. 

Baker, Hord é Hendricks, for intervening petitioners. 

Grant, Swift & Bradley, for défendants. 

Gresham, D. J. The complainants filed their bill of complaint 
against the défendants on the eleventh day of November, 1881, to 
enforce their right to redeem certain real estate, situated in Indiana, 
from a mortgage, both of which are described in the bill. At the 
same time the East Chicago Improvemeiit Company filed its inter- 
vening pétition setting up that it was the owner of the mortgaged 
premises by mesne conveyances from the complainants, who were the 
mortgagors, and that it desired to make varions permanent and expen- 
sive improvements upon the premises, which could not be made 
while the mortgage remained upon the property. The petitioner 
paid into court $75,000, which, addedto $135,000 already paid in by 
the complainants, was, the petitioner averred, more than sufficient to 
pay the amount that was claimed to be due upon the mortgage. 
The prayer of the intervening pétition was that the lien of the mort- 
gage should be transferred from the lands to the fund in the registry 
of the court, and that the mortgagees should be decreed to enter sat- 
isfaction of their mortgage. 

At the time the bill and intervening pétition were filed, J. E. Doo- 
T.9,no.l4 — 51 
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little, Jr., Esq., one of the complainants' solicitors, filed hia affidavit 
describing the eomplainauts' cause of action, and stating that John 
0. Pierson, one of the défendants, was a résident of the city of Chi- 
cago and state of Illinois; that the Continental Life Insurance Com- 
pany was a citizen of the state of Connecticut, and that certain other 
défendants were citizens of Boston, in the state of Massachusetts ; that 
neither said non-resident défendants, nor either of them, could be found 
in the district of Indiana, nor did they, or either of them, voluntarily 
appear to the complainants' bill of complaint. On the information 
contained in this affidavit the court entered an order that the défend- 
ants named in the affidavit appear and plead, answer or demur, to the 
bill and intervening pétition on or before the seventh day of Decem- 
ber, 1881, and that a copy of the order should be served upon each 
of sueh défendants. Certified copies of this order and the bill of 
complaint aad intervening pétition were served upon the Continental 
Life Insurance Company, in Connecticut, on the sixteenth day of 
November, 1881, by the marshal for the district of Connecticut. 

Samuel C. Hays, in an affidavit in whieh he describeg himself as 
deputy United States marshal for the northern district of Illinois, ' 
swore that he made similar service on John 0. Pierson on the same 
day. And B. B. Johnson made affidavit of similar service at Boston 
on the seventeenth day of November, 1881, on the défendants, who 
were citizens of that place, describing himself as deputy marshal for 
that district. Mr. Johnson also indorsed the usual return of service 
upon the certified copies of the order, bill, and intervening pétition, 
which were placed in bis hands as deputy United States marshal for 
the district of Massachusetts. 

The défendants now appear specially and move to set aside the 
order of the court and the service of the same, for the reason that the 
order was prematurely made; that it was not based upon proper 
information; that the day designated for the défendants to appear 
and plead was not a rule-day ; that the service should hâve been by 
the marshal of this district, or by a person specially named in the 
order to make the service; and that the intervening pétition is not 
such a proceeding as is contemplated by the act of March 3, 1875. 
This act provides that when any défendant in a suit in equity to 
enforce any équitable lien or claim against real or personal property 
in the district where the suit is brought is not an inhabitant of aor 
found within the district, and does not voluntarily appear thereto, it 
shall be lawful for the court to make an order directing such absent 
défendant to appear and plead, answer or demur, to the complainant's 
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bill on a certain day therein to be desiguated; and the said order 
shall be served on such absent défendant wherever found, or vrhere 
Buch Personal service is not practicable shall be published in such 
manner as the court shall direct. If the absent défendant fails to 
appear and plead within the time limited, the court is authorized to 
entertain jurisdiction and proceed to the hearing of the suit. 

The act is silent on the subject of the évidence that will authorize 
the making of an order for substituted service. The marshal's re- 
turn to a subpœna that one or more of the défendants cannot be 
found within the district would, no doubt, authorize the court to en- 
ter such an order. But this is not the only évidence that will author- 
ize the court to enter an order for substituted service. An affidavit 
such as was produced in this case is sufficient évidence that the 
défendants named in it are not inhabitants of the district. When it is 
made to appear at the commencement of the suit, or at any subsé- 
quent time, that a défendant is not an inhabitant of the district, and 
cannot be found within it, and vyill not, or does not, voluntarily 
appear to the suit, an order may be entered specifying a day for such 
défendant to appear and plead, answer or demur. It is not neces- 
eary to wait and see if the absent défendant will not voluntarily enter 
bis appearance, or that he may be found and personally served with 
process in the district. It is urged that equity rule 17 fixes the 
appearance-day for défendants in ail equity cases. "The appearance- 
day of the défendants," says this rule, "shall be the rule-day after 
the subpœna is made retumable, provided he bas been served with 
the process 20 days before that day. Otherwise bis appearance-day 
shall be the next rule-day succeeding the rule-day when the process 
isreturnable." 

The act says the absent défendant shall be ordered to appear on 
a day to be designated in the order — not on a rule-day. And, fur- 
thermore, the order for the appearance of the absent défendant is 
not a subpœna or process within the meaning of rule 17 or rule 15, 
which provides that the service of ail process, mesne and final, shall 
be by the marshal of the district, or by his deputy, or by some other 
person specially appointed by the court for that purpose. The lan- 
guage of the act is : " And the said order shall be served on such 
absent défendant, if practicable, wherever found ; or, when such serv- 
ice is not practicable, shall be published in such manner as the 
court shall direct." The order is nowhere referred to as process, 
and no particular service or proof of service is required. The rés- 
idence of each of the absent défendants was given in Mr. Doolittle's 
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affidavit, and it was, therefore, practicable to serve each of them per- 
sonally with a copy of the order, which was done. I tliink the act 
bas been suffioiently complied with to give the court jurisdiction over 
the property described in the bill, and the rights of the absent de- 
fendants thereto. If it becomes necessary, the question arising in 
connection with the intervening pétition can be determined here- 
after. 

Motion overruled. 



United States v. Eichabdson and others, Ex'rs. 

{Uireuit Court, D. Massachusetts. January 23, 1882.) 

1. CoNTRACTS — Offbb TO Pat — "All Claims " — Executobs — Survit al ob 
. Causes op Action — Penaltibs and FoKifEiTUBEs— Doties. 

W., an importer, against whom a personal action was pending in the district 
court of the United States for penalties alleged to hâve been incurred on 
account of certain importations of tobacco, made an ofïer to tlie government 
to pay a certain sum on the suit in the district court in settlement of all claims 
it had against him. The government agreed to settle all the known claims, 
specifying them, for that sum, requiring immédiate payment, aud that part of 
the sum so paid be considered as having been paid for duties, and the remainder 
only as a penalty. Soon afterwards W. died; before either he had paid the 
money or the government had tendered him a release. In an action against 
his executors, in which both parties agrée that all suits and causes of action for 
penalties and forfeitures died with W. , and that the right of action for duties 
survived, it was Md: (1) that the acceptance conformed to the ofEer; (2) that 
as no tender of a release had been made by the government before the death of 
W., and after that occurred the occasion for a release had passed, thecontract 
was not binding upon the exécutera. 

At Law. 

Oeo. P. Sanger, XJ. S. Atfcy., and Prentîss Cummings, for the United 
States. 

Sydney Bartlett and Henry D. Hyde, for défendants. 

LowELL, C. J. Action of contract. The first count of the déclara- 
tion allèges that in May, 1872, a suit for penalties was pending in 
favor of the United States against Way, the testator of the défend- 
ants, in the district court at Boston; that claims were made for 
penalties and duties in respect to certain importations ef tobacco; 
that the testator offered to pay the plaintiffs |55,000 in settlement 
of all said claims and causes of action ; that upon due report by the dis- 
trict attorney, and upon the recommendation of the soliciter of the 
treasury, the secretary of the treasury accepted said oiïer, May 29, 
1872; that the acceptance was notified to Way, June 1, 1872, and 
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was by hîm thereupon dnly ratified and confirmed; that the défend- 
ants, as executors of said Way, owe said sum to the plaintiffs. The 
second and third counts allège a promise to pay $55,000, in considér- 
ation of an agreement that the plaintiffs would forbear to sue Way, 
and that they hâve so forborne. 
The answer sets up four def ences : 

(1) A déniai of the coiitract. (2) No performance, or offer to perform, by 
the United States, during Way's life. (3) ïhat in violation of the contract, 
if any was made, the plaintifEs hâve sued the défendants fora part of the sums 
alleged to be due from "Way. (4) ïhat after Way's death a compromise was 
duly made by the plaintiffs with thèse défendants, as executors, which took 
the place of the compromise declared on, 

The cause was tried by the court. I find the foUowing facts : 

An information wasflled in the district court hère, October 25, 1871, against 
1,291 baies of tobacco, imported by the brig Star, for a fraud said to havebeen 
attempted by Way in bribing a weigher to make a false return. Way claimed 
the goods, and received theiu upon giving bond, with sureties, for $100,000, 
which was their agreed value. April 1, 1872, a default was entered, and Way 
was ordered to pay into court, within 20 days, the $100,000 and costs. Sev- 
eral payments were made ; the last instalment of the damages May 18, 1872, and 
the costs May 27, 1872. At this time a personal action was pending by the 
United States against Way for penalties said to hâve been incurred in some 
other importations of tobacco, to the amount of $300,000. 

In a letter dated May 8, 1872, Way ofïered the secretary of the treasury to 
pay $100,000 in full compromise and settlement of the judgment, and of ail 
fines, penalties, and forfeitures incurred by reason of certain importations of 
tobacco, enuinerated in his letter ; also, ail duties due on said importations. 

ïhe offer having been referred back to Mr. Mason, district attorney, he 
wrote to the soliciter, May 18th, explaining that the United States had already 
recovered $100,000 for an attempted fraud, by which they had lost notliing ; 
that the duties due the government were small ; but yet that he would not rec- 
ommend an acceptance of the ofEer of May 8th; but he did recommend the 
secretary to accept an offer of $55,000, which he inolosed, in thèse words : 
"May 18, 1872. I hereby propose to pay $55,000 on the suit against me in 
the district court in settlement of ail claims of the government against me." 

Mason wrote, May 24, 1872, making further explanation of the case, and 
saying that the gross duties due were about $25,000, but, after allowauce for 
tare, etc., would be about half tliat sum ; and again advising to accept the 
$55,000. He said, besides, that the pi'oposal to release " ail claims" was in- 
tended by him to include only the tobacco importations; that he knew of no 
others, nor could Way hâve antieipated a settlement of unknown claims. May 
27th Mason sent a telegram to the soliciter : " If you accept Way's offer, please 
make condition immédiate payment." May 27th Mr. Banfleld, the soliciter, 
wrote the secretary, referring to both oflers, and advising him to accept 
the second, " with the proviso that the matter be submitted to the proper 
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ofHcer for an estimate o£ the duties withheld upon the several lots of tobacco 
involved, and that thèse be paid into the treasury and the balance to be 
treated as a penalty." May 28th the secretary wrote the solieitor: " I hâve 
received your communication of the twenty-sevenlh instant, returning the 
proposai of Mr. Samuel A. Way, of Boston, to pay one hundred and flfty-flve 
thousand dollars, ($155,000,) as a settlementof ail claimsof the United States 
in conséquence of the illégal importation of a quantity of tobacco at Boston, 
in the vessels and at the times designated below." Then follows a list, as in 
Way's letter of May 8th, and a statement of the facts showing the propriety 
of the settlemeut, adding: "In considération of those facts, and the recom- 
mendations by yourself, the United States district attorney, and the collector 
of customs at Boston, respectively, in favor of the settlement, I hâve con- 
cluded to compromise the clairns on the basis proposed, and you are requested 
to instruet the district attorney accordingly." He directs that the duties due 
the United States shall be deducted by the collector of customs, and the resi- 
due of thè sums received should be treated as theproceeds of fines, peiialties, 
and forfeitures. In calling the offer $155,000, the secretary included the 
$100,000 already paid. 

May 29, 1872, the solieitor inclosed a copy of this letter to Mr. Mason, and 
instructed him to cause the compromise to be carried out in the manner 
therein indicated ; " the money to be paid at once, and the duties remaining 
due on the several importations to be estimated by the collector of customs 
and deducted and paid into the treasury as duties, the balance to be treated 
as a penalty, etc. Please report to this office upon settlement being made as 
directed." 

Thèse letters were received by the district attorney on Saturday June 1, 
1872, and Way was overheard discussing or disputing with him, on that day, 
about terms of payment, from which I infer that the letter of the secretary, 
or its substance, had been communicated to him. I do not find, in the terms 
of the déclaration, that the acceptance was by him thereupon duly ratifled 
and conflrmed. I do not know whether it was conflrmed or not. 

Way atteuded to no business after that Saturday. He was taken 111 on 
Suuday and died on Tuesday. Mr. Mason died during the next year. 

The défendants, as execntors of Way, made several written ofEers to the 
secretary. January 31, 1873, they offered to pay $11,000 in gold, in full set- 
tlement and compromise of ail suits, clairns, dues, duties, penalties, and 
demanda of the United States against Way or liis estate, heirs, or exeoutors. 
This ofEer was referred to Mr. Hurd, assistant district attorney, and, while he 
was considering it, a fresh offer was made to him and transmitted with his 
report, and ho advised its acceptance. His report was elaborate, expressing 
the opinion that the suit for $300,000 penalties had abated by the death of 
Way; that the court would not be likely to enter judgment for $55,000 nunc 
pro tune, in that suit, because it would be a great hardship to enforce such 
an agreement made under circumstances of excitement, etc.; that no action 
could be maintained on the compromise as a contract. The oïïer which he 
approved was to enter judgment for the United States, in the pending suit, 
for the sum of $13,500. The soliciter answered, February 17, 1873, that the 
secretary rejected this offer; that the S13,500 was the estimated amount of 
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duties, and shouM not be recovered as a penalty; and, besides, tliat he desired 
the question of the llability of the estate of Mr. Way for the $55,000 offered 
by him, and accepted by the govemment before his death, should be tested and 
disposed of by a judicial détermination. 

There the affair rested for some time, one of the exeeutors of Way having 
become secretary of the treasury. 

October 5, 1874, Mr. Hyde, attorney for the exeeutors, wrote a letter, dated 
at Washington, to Mr. Bristow, then secretary of the treasury, reeiting briefly 
the history of the case as shown by the i)apers on file, and ofEering to pay, in 
settlement of the pending suit, (though claiming tliat it had, technically 
speaking, abated,) such sum as should be found due to the United States for 
duties by a master, or auditor, to be appoiuted by the court. October 8, 1874 
Mr. AVilson, then solicitor of the treasury, in a report to the secretary upon 
this offer, recommended its acceptance on the ground that the suits and claims 
for penalties had died with Way, and that the compromise might probably 
bave gone too, but if not, it would be harsh and unconscionable to exact the 
$55,000, uuder ail the circumstances. October 13, 1874, he notified the dis- 
trict attorney, Mr. Sanger, of this offer, and that the secretary had accepted 
it, and aslied Mr. Sanger to name some suitable person as master or auditor. 
Mr. Sanger named Mr Bassett, deputy clerk of the district court, and he was 
agreed on, and the court, at the request of both parties, made the order of 
référence. Mr. Bassett had one or more hearings in the case, but some disa- 
greements arose between the parties, and the govemment deelined to proceed 
further, and brought a suit for the duties, and this suit for the $55,000. The 
action and order of référence are still open on the docket. 

The pleadings in the présent action, and tlie several letters above men- 
tioned, are made a part of this statement of facts. 

It has beeu discovered, since AVay's death, that he owed the govemment 
about $300 for an inadéquate payment caused by a mistake of the offlcers of 
the customs in respect to an importation of veneers. 

Upon thèse facts the défendants contend that the acceptance did 
not conform to the offer, and as there is no sufficient évidence that 
Way consented to a change, the agreement was not complète. The 
variations were that the govemment agreed to release, specifically, 
ail the known claims, instead of "ail claims;" that it required im- 
médiate payment; and that a part of the sum paid be considered 
as having been paid for duties, and the remainder only as a penalty. 
Thèse variations do not seem to me material, or rather to be varia 
tions. "Ail claims" must be construed to mean known claims, else 
tho agreement might be a mère leap in the dark. An offer to pay, 
without more, means cash. With the mode in which the sums paid 
should be divided, the défendant had no concern. 

Both parties agrée that ail suits and causes of action for penalties 
and forfeitures died with Way, and that the right of action for duties 
survived. 
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The contract, then, was complète. In substance, it was that if 
the défendant would pay $55,000, immediately, the goverument 
would release him from ail known claims. It was not a contract by 
which, in considération of his promise to pay, they released him, or 
even promised to release him ; or to forbear to sue him or his ex- 
ecutors. If he had retracted his consent on Monday, they would 
hâve prosecuted their suits for penalties as well as duties, They did 
not intend to release those suits and claims, which, if he had lived, 
would hâve been their best security, Still, it was a contract; and if 
Way had immediately tendered the money to the government, he 
might hâve pleaded the contract and tender in bar of the suit or 
suits ; and, on the other hand, if the government had chosen to tender 
to Way a release of ail claims, I do not see why they might not 
hâve sued him on the contract. They made no such tender then, or 
since, and when Way died the occasion for a release was gone ; there 
was no longer a large unliquidated claim to be relieved by the pay- 
ment. In this state of things I décide that there was no contract 
binding the exeeutors to pay $55,000 to the government. 

As to the second compromise, the objection is taken by the govern- 
ment that there was no report upon it by the district attorney, as 
required by the statute, (now Rev. St. § 3469.) But there was a fuU 
and elaborate report and recommendation by Mr. Hurd upon a 
similar offer; and it is upon this report that the solicitor founded his 
own. This is plain upon the face of the papers. The offer thus 
reported on was not only similar, but, in substance, identical. It was 
to submit to a judgment for $13,500, the estimated amount of 
duties; and the accepted offer was to submit to a judgment for the 
amount of the same duties, to be ascertained by an auditor. There 
had been, therefore, a substantial compliance with the statute. 
Whether the new compromise was one which, in law, would hâve 
superseded the old one, if that had been of binding force after Way's 
death, I hâve no occasion to décide. Judgment for the défendants. 



SECOB V. SINGLETON. 809 

Sbcob and others v. Singleton and othera. 

(Circuit Court, E. D. Missouri. December 6, 1881.) 

1. Demurker to Bill— Veuification— Equity Rule 31. 

■A demurrer to a bill in equlty should be certifled by counsel to be, in their 
opinion, well founded in point of law, and gupported by the affidavit of tlie 
défendant that it is not interposed for delay. 

2. Taxation — Décisions of State CoimTS (Jovbbn. 

The décision of the highest court of a atate upon a question of local taxation 
la conclusive. 

3. Same — Exemptions. 

Where the stock of a company is by law exempt from taxation, its property 
cannot be taxed. 
Scotland County v. Missouri, loioa, é Nebraska R. Qo. 65 Mo. 120. 

In Equity. Demurrer. 

The bill alleged that the Alexandria & Bloomfleld Railroad Company was 
duly incorporated by an act of the gênerai assembly of the state of Missouri, 
and that by a provision of its charter its stock was made exempt from taxa- 
tion for the period of 20 years after its completion, which period bas not 
yet expired ; that said road ran through the counties of Clark, Scotland, and 
Schuyler, in the state of Missouri, to a point on the northem boundary Une of 
said state; that said company was after wards consolidated, under the laws of 
Missouri and lowa, with the lowa Southern Railway Company, a corpo- 
ration in the state of lowa, and has been since known as the Missouri, lowa 
& Nebraska Eailway Company; that by virtue of the laws of said states the 
consolidated company became entitled to ail the privilèges and immunities of 
the original corporations ; that said lowa & Nebraska Eailway Company has 
no property in said counties of Clark, Scotland, and Schuyler, except its road- 
bed and other property used in the opération of its road ; that taxes had been 
illegally assessed against said property, and that the défendants, the auditor 
of the state of Missouri, the judges of the county courts bf said counties, and; 
others, hâve combined to compel said company to pay taxes in said counties- 
upon its property therein situated, and had employed attorneys to institute 
and maintain suits for taxes assessed against said property; that the com- 
plainants owned a large amount of stock in said company, and had requestedi 
the directors and officers of said company, and said company, to refuse to pay 
said taxes, and to take proper steps to resist the imposition of taxes upon said 
property ,but that they had ref used to take auy such steps ; and that said company 
had, through its officers, announced its intention to pay said illégal taxes.. 
The prayer of the bill was that the taxation of said eompany's property should 
be declared illégal, and the acts of the auditor and the county officers void and 
of no effect; and for a writ of injunction to restrain the défendants from. 
taking any steps towards the assessment of taxes upon the property of said 
road, or the collection thereof. The défendants demurred to thé bill upon the 
ground that it set forth no ground of action or complaint against them. Tlie 
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demurrer was not certifled by counsel to be, in their opinions, well founded in 
point of law, nor was it supported by the affldavit of the défendants that it 
was not interposed for delay, 

Baker é Hughes, for plaintiffs. 

Waldo P. Johnson and H. A. Cunningham, for défendants. 

Tbbat, D. J. a so-called demurrer was filed to the amended bill 
in thia case on April 1, 1880, not in conformity with rule 31, United 
States suprême court. The plaintif! might bave moved, tberefore, 
more than a year ago, for a decree pro confessa as to said démar- 
rants. That so-called demurrer is now submitted and oyerruled. 
An examination of the case satisfies the court that if said demurrer 
had conformed to the rules, it would not hâve been well taken. It 
was interposed, obvioùsly, for mère delay, inasmuch as the only légal 
question involved had been decided, as set out in the bill, (65 Mo. 
123,) adversely; which décision this court recognizes as conclusive 
on a question of state taxation. 

To the amended bill, filed January 7, 1880, only one answer bas 
been filed, which is a gênerai déniai, couohed in the form of an 
answer to a law action in the state court, and not sworn to. No 
replication thereto bas been filed ; so the case bas been suffered to 
float. More than a year ago the plaintiff could hâve had, by proper 
motion, a decree pro confesso; (1) Because the so-called demurrer 
was no demurrer in conformity with the rules of the suprême court; 
and, even if it were, it was not well taken, under the conclusive 
rulings of the suprême court of Missouri. (2) Several of the défend- 
ants had interposed no answer to the amended bills. (3) The only 
défendant purporting to answer, interposed merely a gênerai déniai 
to the allégations of the bill, to which there should, possibly, bave 
beon a pro forma replication. Such practice as a gênerai déniai in 
form of a gênerai issue is wholly unknown in equity ; and, whether 
allowable or not, the case might hâve been set down for hearing on 
the pleadings, with such évidence as had been presented within the 
time prescribed for taking the same. If such a déniai as to Holliday 
puts the party to a formai replication and proofs, the said défendant 
could, on motion, bave the case dismissed as to him. But the man- 
ner in which thèse faulty proceedings hâve been pursued induces the 
court to permit, on terms, further action to be had, so far as the 
same may pertain to the merits, and no further. 

The demurrer will be overruled, at the cost of the demurrants. 
Plaintiffs may take such further action as they may deem necessary. 
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Président and DiREnT0K3 of the Insukvxce Company of North 
Amjsbica V. Sx. Louxs, Ibon Mountain & douihern Ey. Co. 

Same V. Same. 

Same V. Same. 

(Circuit Court, E. D. Missouri. January, 1882.) 

1. CoMMON Oaeeibk— BiiiL op Lading—Nbgligence. 

A provision in a bill of lading, issued by a common carrier, to the effect that 
the carrier shall not be liable for loss by fire, will not exempt it from liability 
for a loss by flre occurring through its négligence. 

2. Samb— Kegligence. 

Where a common carrier undertakes to transport cotton for hire npon open 
flat cars, it is bound to take ail needful précautions for the cottou's safety and 
protection. 

3. Same — Same— MEAsimB oi' Damages. 

Where cotton In course of transportation by a common carrier was destroyed 
by flre in conséquence of the carrier' s gross négligence, and the owners assigned 
and transferred their interest in said cotton and their rights against said carrier 
to a flre insurance company, by which the cotton was insured, upon its indom- 
nifying them for the loss sustained, held, that tho insurance company v/as en- 
titled, as against the carrier, to the value of the cotton at the time of the lossi 
vrith 6 per cent. Interest from the day upon which the cotton would probably 
hâve been delivered to the owners if it had not been destroyed. 

The facts alleged in the pétitions in the above entitled cases are, 
80 far as it is thought necessary to set them eut bere, substantialiy 
as follows : 

Certain baies of cotton, owned by différent parties in each case, were lost 
while in the custody of the défendant, a common carrier, and while being 
transported by it for hire. 

At the time of the loss tbe cotton was covered by certain policies of insur- 
ance issued by the plaintifif, and upon its paying certain sums to the owners 
of the cotton they assigned ail their rights, titles, and interests in, to, and con- 
cerning it to said company. The owners of the cotton are alleged in said 
pétitions to hâve been damaged in certain speoified sums, and the insurance 
company asked judgment for the amount of damages sustained by them. 

The answers deny the facts alleged in the pétitions, and allège that the 
losses complained of occurred from lire, without négligence on the part of 
the défendant, and that it was expressly stipulated and agreed by the ship- 
pers of the cotton that the défendant should not be liable as a common carrier 
or otherwise for loss or damages caused by fire. 

In the replies the aflirmative allégations in the answers are denied, and 
gross négligence on the defendant's part is alleged. 

A jury was waived and the three cases were tried together by the court sit- 
ting as a jury. 
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At the tria], it appeared from the évidence that tlie losses ail occuired frorn 
fire, tlirough the defendant's négligence in attempting to eonvey tiie cotton on 
open flat cars through woods whicli were on flre. 

In the case referred to as the one in which the négligence was least culpable 
the conductor did net see the flre until very close to it, and there being no side 
track, went ahead. In the other cases the smoke arising from the fire could 
be seen at a distance, and the cars on whicli the cotton was loaded might hâve 
been lef t in safety upon a side track. The cotton wonld probably hâve been 
delivered to its owners, if it had not been destroyed, on or about January 10, 
1877. 

The amounts referred to in the opinion of the court are the sums which the 
différent shipments of cotton were proved to hâve been worth at the time of 
the loss. 

The allégations of the answers in référence to the provisions in the bills of 
lading as to the llability of the carrier by flre were proved. 

Robert Harbison, for plaintiff. 

Porter d Pike, for défendant. 

Tkeat, D. J. Thèse cases were heard at the same time and rest 
mainly on the same gênerai principles. Some of the évidence intro- 
duced was incompétent, it being merely hearsay, as contradistin- 
guished from "verbal facts." Discarding ail sueh, the main question 
décisive of the cases is as to the defendant's négligence. Although 
the shipment of cotton on open or flat cars may not be in itself sueh 
an act of négligence as would make the carrier liable under ail con- 
tingencies, yet when sueh shipment is made, there is devolved upon 
the carrier the duty to take the additional précautions needed for 
the protection and safety of the cotton. In thèse cases it seems that 
not only was no sueh précaution taken, but that the train in two of 
the cases was hurried forward when fires were adjacent to the track, 
or suificiently near to render it more than probable that so inflammable 
an article would be ignited and destroyed. In the other case the 
négligence, although not so gross, was extremely culpable. 

As it is admitted that if the loss was caused by the defendant's nég- 
ligence the plaintiff must recover, it is unnecessary to consider what 
effect, if any, the Texas statutes wonld hâve upon the exemptions in 
the bill of lading against loss by fire, so far as the défendant is con- 
cerned, Eev. St. Texas, 1879, p. 48. 

Judgments for the plaintiff will be enforced for the respective 
amounts, with interest at the rate of 6 per cent, per year from Jan- 
uary 10, 1877, with Costa. 
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Baenes and others v. Hartford Fiée Ins. Co. 

{Oireuit Court, D. Minnesota. January, 1882.) 
1. iNstriîAiîcE — Sepabatb Risks trpoN Samb Peopkbty — Laws — MBAStraB of 

LiABILITT. 

Where several insurance companies take separate risks upon the same prop- 
erty, and a loss occurs, the companies are liable in the ratio that their risks 
ijear respectively to the total risk. 

Action at law, tried before the court without a jury upon an agreed 
I tatement of facts. 

W. D, Cornish, for plaintiffs, 

G, K. Davis, for défendant. 

Nelson, D. J. This suit is brought against the défendant upon an 
insurance policy, dated February 22, 1881, by the terms of which it 
insured the plaintiffs, as their interest might appear, against loss or 
damage by fire "to the amount of $20,000 upon grain held by them 
in storage, or in trust, or on commission, or sold but not delivered, 
contained in elevators and warehouses situate on the Unes of the 
Northern Pacific and St. Paul, Minneapolis & Manitoba Eailroads, 
as per schedule herewith, as the same may be owned, controlled, or 
leased by the said assured." 

The schedule referred to, and which was attached and made a part 
of the policy of insurance, was in words and figures as foUows : 

" On grain owned or held by them in storage, or in trust, or on commission, 
or sold but not delivered, contained in elevators, warehouses, situate on the 
Unes of the Northern Pacific and St. Paul, Minneapolis & Manitoba Railroads, 
as per schedule herewith, as the same may be owned, controlled, or leased by 
the said assured. 

"It is understood and agreed that, in case of loss under this policy, this 
Company shall be liable only for such proportion of the whole loss as the 
amount of this insurance bears to the cash value of the whole property herein 
described and contained in the elevators and warehouses, in schedule here- 
with, at the time of the flre. 

"Permission to clean grain, and to make ordinary altérations and repairs in 
and to any of the buildings named in this schedule, and to run at night when 
necessary. Other insurance permitted, without notice, until requiijed. 
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"SCHEDULE OF ELEVATOES AND WAREHOUSES. 



Stations. 



Jamestown 

Spiritwood 

Sanborn 

Valley City , 

Valley City 

Tower City 

New Buflalo .... 

Whaatland 

Casselton 

Casselton 

Mapleton 

Mapleton 

Fargo 

Fargo 

Qlyndon 

Hawley 

Lake f'ark 

Audubon 

Détroit 

Détroit 

Perham 

Perliam 

Bluffton 

■Wadena 

Wadena 

Verndale 

Aldrich 

Motley 

Belle Prairie . . . . 

Little Falls 

Boyalton. 

Saûk Kapids . . . . 
Blanchard 



Kind of building. 



Frame steam-power elevator 

Frame warehouse 

Frame warehouse 

Frame warehouse 

Frame steam-power elevator 

Frame warehouse 

Frame warehouse 

Frame steam-power elevator 

Frame steam-power elevator 

Frame warehouse, (adjoining,) 

Frame steam-power elevator 

Frame warehouse, (adjoining,) 

Frame warehouse 

Frame steam-power elevator 

Frame steam-power elevator 

Frame warehouse 

Frame warehouse 

Frame warehouse 

Frame warehouse, large 

Frame warehouse, small 

Frame warehouse 

Frame H. P. elevator " Wallace " 

Frame warehouse 

Frame warehouse, large. 

Frame warehouse, small 

Frame warehouse 

Frame warehouse 

Frame warehouse 

Frame warehouse 

Frame warehouse, "J. C. Flynn & Co", 

Frame warehouse 

Frame warehouse 

Frame warehouse 



>.5 

« s 

"•a 



50,000 
15,000 
10,000 
10,000 
60,000 
12.000 

5,000 
50,000 
50,000 
20,000 
50,000 
10,000 
15,000 
120,000 
60,0110 
25,000 
25,000 
15,000 
15,000 

5,000 
15,000 
20,000 

5,000 
25.000 

5,000 
10,000 
10,000 
15,000 
10,000 
20,000 
10,000 
10.000 
12,000 



« a 

Ci 



60 
100 
100 
100 
300 
100 
100 
100 

60 

80 
100 

50 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 



«It is stipulated that this iiisuraiice is limited in each building to amounts 
named in this schedule, under head of " Capacity in bushels," and this Com- 
pany, in the event of a loss, shall not be liable to contribute over one-tenth of 
the amount of ail the Insurance upon property described above. 

"Loss, if any, payable to David Dows & Co., as interest may appear. 

" This slip being attached to and becomes a part of Policy No 

of Agent." 

To meet the demand of the grain business conducted by dealers 
owning and controlling numerous elevators, at which they purchase 
and from which they ship and distribute large quantities of grain, 
continually changing and shifting in the location and in the amount 
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ôf property to be protected, the Insurance companies hâve adopted 
this form of policy, by which each Company, wbile insuring a gross 
aum upon ail grain in the elevators in its schedule, yet limits its lia- 
bility in each elevator as certainly as though the amount allotted 
each were set opposite its name in the sehedule. 

It appears that on March 13, 1881, while the policy was in full 
force, the elevator at Mapleton was destroyed by fire, and the net 
loss on grain belonging to plaintiffs was $12,986.18. 

At the time this policy was procured the same agent insured the 
plaintiffs in other companies upon the property described in défend- 
ants policy, and concurrent therewith, to the amount of $20,000, 
which additional insurance was in force at the time of the loss ; and 
at that time the plaintiffs also had insurance against loss or damage 
by fire to the amount of $330,000 upon the grain contained in two 
elevators at Duluth, and the elevators and warehouses described in 
defendant's policy. 

Ail the policies were written by fiUing out and inserting, in the 
oompany's ordinary policy, a printed blank slip or schedule, as 
above set forth, with the addition : 

"Duluth steam-power elevator A; capacity, 100,000 bushels; detached." 
"Duluth steam-power Lake Superior elevator; capacity, 100,000 bushels; 
detached." 

The defendant's policy and two others for $20,000, making, with 
defendant's risk, $40,000, excepted, as appears in schedules, the ele- 
vators at Duluth. 

Policies in other companies to the amount of $330,000 covered 
the elevators in Duluth as well as those outside. 

There was contained in the elevators at Duluth, at the time of the 
fire, plaintiffs' grain of the cash value of $168,107.28, and in the ele- 
vators and warehouses mentioned in defendant's policy of the cash 
value of $189,220.22. 

The amount of defendant's liability is the only question at issue in 
the view taken by the court. To arrive at this it is necessary to 
aseertain what proportion of the $330,000 insurance upon the grain, 
both in and outside of Duluth, was applicable to pay the loss at the 
date it oceurred. The aggregate value of the grain at the time of 
the fire was $357,327.50; of that outside of Duluth $189,220.20; so 
that there would be 189,220.22-356,327.50 part of the $330,000 
insurance which cpuld be a;pplied at the time to loss outside of Du- 
luth,— that is, $174,749. If to this is added the $40,000 taken by 
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thë défendant and other companies upon grain outside of Duluth, it 
will give $214,749 — the total amount of insurance which must pay 
the loss. The proportion whioh défendant and the other companies 
having $20,000 like insurance must bear is 40,000-214,749 of $12,- 
986.18, equal to $2,418.88, and the défendant company one-half of 
this sum, which is $1,209.44. 
Judgment will be entered for this amount, with interest and costs. 



In re Geavbs, Bankrupt. 

{District Court, D. Délaware. 1881.) 

1. Patmbnt — ^TIviDEiTCB OF — Dbclabations op Creditobs. 

A déclaration previously made by petitioning creditora, who afterwards 
sought to hâve their claims provea before the register in bànkruptcy, that such 
daims were paid on the supposition that they were entitled to a security or secu- 
. rities which gave them an unlawful préférence under the banlirupt act, which 
préférence was afterwards set aside as void by the court, is not sufflcient of 
itself to sustain a plea of payment. 

2. Limitations — Phoving Claims. 

If a claim is not barred by the state statute of limitations before the adjudi- 
cation of banltruptcj'', the statute of limitations does not commence to run ; 
and no lapse of time will prevent the proof of such claim before the register 
up to the final distribution of dividends. If it is barred by the statute before 
the adjudication it will remain barred, and the claim cannot be proven. 

3. UNLAWF0L Pbbfbbencbs — Deckbb against Crbditob in a Suit against 

THE Assignée — Subséquent Attbmpt to Piîove the Claim. 

A decree upon a contested suit by, a créditer against the assignée, deciding 
that the right gought to be established is an unlawful préférence, and void 
under the act, prevents such a surrender under the act as will enable the cred- 
itor to prove the claim which was the considération of such préférence, and to 
corne joanpa-ssM with other gênerai creditors. They may surrender and prove 
before such a decree, but not afterwards, and when a knowledge of the same 
haa been brought home to them. 

In Bankruptcy. Upon pétition of Henry C. Robinson, assignée of 
said bankrupt, to strike off certain claims of Swan, Clark & Co., proved 
before the register. 

Charles B. Love and J. Henry Hoffecker, for assignée, cited — 

Bankrupt act of March 2, 1867; In re Lee, 14 N. B. R. 89; Tinker v. Van 
Dyke, Id. 112; Barnewall v. Jones, Id. 278; Oxford Iran Co. v. Slaftei; Id. 
380; Swan, Clark d- Co. v. Robinson, 5 Ted. Rep. 287; Phelps v. Stephens, 4 
N. B. R. 34; Vorkin v. Newartha, Id. 52; Reohter's Est. Id, 221; Scott v. ilfc- 
Oarty, Id. 414; lu re Kipp, Id. 593; In re Cramer, 13 N. B. R. 225; In re 
Rim-den, 14 N. B. R. 332; In re Stein, 16 N. B. R. 569; In re Leland, 9 N. B. 
R. 200; In re Dakin, 19 N. B. R. 181. 
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As to the bar of the statute of limitations: In re Cornwall, 6 X. B. R. 
305 ; Nicholas v. Murray, 18 N. B. E. 469; CapelU v.The Church, 11 ST. B. K- 
536. 

William C. Spruance and Anthony Higgins, for respondents, cited — 

Swan y. Robinson, 5 Fed. Eep. 287 ; /?* re Cramer, 13 N. B. R. 225 ; In re 
Riorden, 14 N. B. R. 332; Burr v. Hopkîns, 12 N. B. R. 211 ; In re Davidson, 
3 N. B. R. 106; In re.Eipp, 4 N. B. R. 190, (593;) Soott v. MoCarthy, M. 139, 
(414;) Hood v. Karper, 5 N. B. R. 358; In re Stephms, 6 K B. R. 533; In 
re Black, 17 N. B. R. 399. 

And as to tiie bar of the statute of limitations : In re Knoep/el, 1 N . B. R. 70 ; 
Waples V. Magee, 2 Harrington, 444; Burton v. Waples, 3 Harringtou, 75; 
Bankrupt Act, § 19; section 5007, Rev. St.; In re Eldridge, 12 IST. B. R. 540; 
Bx parte Ross, 2 Glynn & J. 46 ; Mlnot v. Thatchm; 7 Metc. 348 ; Richard- 
son V. Thomas, 13 Gray, 381; Collister v. Hailey, Id. 517; Angell, Lim. § 167; 
Blumensteil, Bankruptcy, 240, § 5057; Hanger v. Abbott, 6 Wall. 532; The 
Protector, 9 "Wall. 687; U. S. v. Wiley, 11 Wall. 508; In re Eldridge, 12 ÎT. 
B. R. 540; Peiper y. ff armer, 5 K. B. R. 252; Stewart v. Kan, 11 Wall. 493; 
2 Story, Eq. Jur. § 1531 ; Pulteney v. Warrm, 6 Ves. 73, 91, 92 ; East India 
Oo. y. Campion, 11 Bligh, 158, 187. 

Bbadford, D. J. The questions to be considered and deeided arise 
upona rule to show cause why certain claims of Swan, Clark & Co., 
of the city of Philadelphia, against the bankrupt, Thomas J. Graves, 
should not be disallowed and expunged from the liât of unsecured 
debts proven before the register in bankruptcy. An answer lias been 
put in to the pétition and replications thereto, and issues joined. By 
an amendment, the statute of limitations has been pleaded. Thèse 
claims consist of two promissory notes, and a book of account for 
moneys due and owing from the bankrupt to Swan, Clark & Co., and 
are as follows : 

(1) $846.78. WiLMiNGTON, Delaware, May 20, 1873. 
Sixty days after date I promise to pay to the order of Swan, Clark & Co.» 

at the First National Bank of Wilmington, $846.78, without défalcation, for 
value received. Thomas J. Graves. 

Indorsed: Swan, Clark & Oo. 

(2) $300. Wilmington, Delaware, May 12, 1873. 
Sixty days after date I promise to pay to the order of Swan, Clark & Co„ 

at the First National Bank of Wilmington, $300, without défalcation, for 
value received. Thomas J. Graves. 

Indorsed: Swan, Clark & Co. 

(3) A bill of goods sold by Swan, Clark & Co. to the bankrupt, amouutinjr 
to $222.40, the date of the last entry being June 26, 1873. 

v.9,no.l4— 52 
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The objections to the proof of thèse claims are — 

(1) Payment. (2) The statute of limitations. (3) The réception of a préf- 
érence against tlie provisions of the act of congress which they hâve not sur- 
rendered to the assignée for the beneflt of the gênerai creditors. 

We do not think this plea of payment has been sustained. The 
déclarations to that effect by one of the partùers of the firm of Swan, 
Clark & Co., on the supposition that they had made a valid purchaso 
of certain loan stock, is not enough. Such a déclaration mast bave 
been made on the supposition that the sale had been a valid one, and 
as such had paid and wiped ont thedebt due on the promissory notes 
and book account. Now, that sale was set aside as void by the circuit 
court. If Swan, Clark & Co. bave any merits on other grounds, and 
désire to corne in on thèse claims pari passu with the other gênerai 
creditors, they should not be prohibited because of the fact that they 
were mistaken in the supposition that they had made a valid purchase 
■which had satisfied thèse notes and the book account. The court 
decided that no value passed by the transfer of the loan stock to Swan, 
Clark & Co., therefore there could not hâve been any payment in this 
mode of the notes and book account. We think this plea has not 
been sustained. 

The statute of limitations hiis been urged as a bar to the proof of 
thèse notes and book account before the register in bankruptcy. It 
will be seen that thèse notes and bill of goods sold were not barred 
by the statute of limitations at the time of the adjudication of bank- 
ruptcy, that having been made on the twenty-ninth day of September, 
1873. If they were so barred at that time, it is admitted that the 
bar remains in force, and they cannot be proven ; but if the bar 
has not already operated to prevent proof, does it run, or is it sus- 
pended by the bankruptcy and the appointment of the assignée ? 

On one side it is urged that the United States courts will foUow the 
state law in applying the statutes of limitations as they are applied 
in the states when the United States courts sit, and as six years bars 
the proceeding on notes, and three years on book account, it is 
alleged by the petitioners that thèse claims should not be proven. 
On the other hand, it is nowhere said in the Kevised Statutes that 
claims barred by the state laws shall not be proven before the reg- 
ister in bankruptcy; and such being the case we inquire whether, 
iu the administration of the bankrupt laws, it is consistent with their 
intention to apply the state limitation laws? 
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The theory on which the limitation acts are based is the préven- 
tion of the collection of stale claims, and this is founded on the 
reasonable presumption that a man, if he had a valid claim, ■would 
proceed to recover it by suit; but on the légal principle of causa ces- 
sante lex ipsa cessât that rule cannot hâve application, where, by the 
provisions of the bankrupt act, the assignée cannot be sued by the 
creditors. The distribution of the bankrupt's estate is committed to 
him without vexatious interférence by suits of creditors. No time is 
fixed by law within which they must présent their claims for proof. 
We thinkjthe resuit of the authoritiea is that if the bar of the statute 
is not complète before the adjudication of bankruptcy, it does not run 
afterwards ; and as that was the case hère, we are led to conclude that 
the statute of limitations of the state of Delaware does not présent a 
bar to the proof of thèse claims. The most serions objection to the 
proof of thèse claims is based on the allégation that thèse creditors 
bave held security for their payment, which they hâve not sur- 
rendered for the benefit of the gênerai creditors. Now, it is undoubt- 
edly true, to enable a secured creditor to prove bis claim he must 
surrender bis security, and ail benefit and advantage arising there- 
from, before he can prove his claim thus secured; and it is also true 
that if he contests his right to his security in the courts, and chooses 
to rely on it for the ultimate payment of .his claim, and fails, he loses 
his right to prove his claim as an unsecured one, unless he does it 
before the entry of the judgment or decree of the court against him. 
I do not consider it necessary to repeat what bas been said on another 
occasion on this subject, as the view I take of the law and the facts 
of this case make it unnecessary to do so. 

This is an objection to the proof of this claim which appears to 
me to be insuperable : Swan, Clark & Go. did, without a doubt, hold 
a security for their claims, which they now wish to prove within the 
meaning of the bankrupt law. They held the paper or instrument 
which secured them. It was of such a character that it could bave 
been assigned or transferred to the assignée of the bankrupt prior to 
the decree, but not after it. It is true that the right to the loan stock 
was coupled with conditions, but they did not impair the right in the 
owner to transfer the stock subject to such conditions, or its value in 
the hands of the assignée after it should bave been transferred. 

The act of congress makes it imperative on any creditor thus 
secured to give up his security to the assignée before he shall be per- 
mitted to prove his claim. He can elect to stand on one or the other, — 
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that is, he can rely on his security, or he can give it up and prove 
liis claims as a gênerai unsecured creditor, — and as he eleets he nnust 
stand or falh The original act of congress of March 2, 1867, appli- 
cable to this case, is in the foUowing words, viz. : 

"Any person who, after tlie approval of this act, shall hâve accepted any 
préférence, having reasonable cause to believe tiiat the same was made or given 
by the debtor contrary to any provision of this act, siiall not prove the debt or 
claim on account of which the préférence was made or given, nor shall he 
receive any dividend thereupon until be sliall flrst hâve surrendered to the 
assignée ail property, money, beneflt, or advantage received by him under such 
préférence." Section 23. 

Now, in point of fact, Swan, Clark & Co. did not make such sur- 
render as was required by the act of congress, but appealed to the 
décision of the circuit court for this district as to theirright to retain 
the same as their own property; and, as has already been said, the 
decree of that court was against them on this point. Any surrender, 
or attempted surrender, of the security after the decree of the court 
had been announced against them, — and such decree was within the 
knowledge of the respondents, — is not such a surrender as is contem- 
plated by the act, and would not let in the respondents to prove their 
claims; and while some of the cases cited go very far in allowing 
parties to surrender their securities even after judgment or decree 
has been rendered in a contested suit, yet none of them go to the 
extent of allowing such a surrender after a decree made has corne to 
the knowledge of the parties before an actual entry of such decree on 
the record. As long as there is doubt as to the decree or judgment 
there may be a locus penitentia, but after that doubt is removed, and 
a knowledge of the decree or judgment is brought home to the parties, 
the opportunity of surrender is gone. 

We think the resuit of the authorities cited is to establish the prop- 
osition that no surrender of the security upon which a préférence has 
been sought to be obtained can be made after a recovery, so as to 
let in the respondent to the proof of his claim ; at least, this is the 
resuit of the modem authorities, and appears to me to be more con- 
formable to reason and the prinoiples on which the bankrupt law is 
founded than the earlier conflicting décisions to the contrary. See 
particularly In re Cramer, 13 N. B. E. 225, — décision by Judge Nel- 
son, in 1876, after the decree "the locus penitentiœ had passed" the 
contesting party could not surrender. See also In re Riorden, 14 
N. B. E. 335, by Judge Blatchford, in which, by inference, he holds 
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that the surrender was not good after reeovery. See In re Stein, 16 
N. B. E. 569; by Judge Blatchford, in which this proposition of ina- 
bility to surrender the préférence after reeovery is maintained. Other 
cases might be cited to sustain this view of the case. The only mod- 
em authorities in confliet with them are In re Black, 17 N. B. H. 399, 
and Barr v. Hopkins, 12 N. B. E. 211. 

From the évidence in this cause it appears that there is a confliet 
of testimony as to the fact of an offer to surrender the security creat- 
ing the préférence ; but the respondents having retained this seôurity, 
and having sought to establish their right to it by a suit in the cir- 
cuit court of this district, it is manifest that in point of fact they 
never made such surrender up to the time of the announcement of 
the décision by the court; nor does it appear that such a surrender 
was ever made afterwards. For thèse reasons we deny the right to 
the respondents to prove their claim founded on the notes and book 
account, which was the considération for the security, and we grant 
the prayer, etc., of the petitioner that the same shall be stricken off. 

Considering that this is a case of constructive fraud only, we think 
it right that the whole costs 'should be eq[ually divided between the 
petitioner and the respondent. 



Pattbb and others v. Molinb Plow Go. and others. 

{Circuit Court, JV. D. Illinois. June 22, 1881.) 

1. Letterb Patent — Cultivators — Infringbmbnt. 

The tongueless, straddle-row cultivator, which bas an atched or bent axle, 
■with wheels revolving upon the journals at the end of the axle, and plows at- 
tached to the axle by a joint allowing the plows to swing vertically and lat- 
terally, the axle being jointed in the middie of the arch by a torsion joint, which 
is prevented by lugs from turning only a certain distance, does not infringe 
patents issued, respectively, to Bchroeder, Eichholtz, Norton, Pattee, and 
Poling. 

2, COMEINATIONS OF OlD PaETS. 

A pa*ent for the combination of old parts is not infringed by a diflEerent com- 
bination of the same parts to produce the same resuit. 

In Equity. 

A. McCallum, for complainants. 
West â Bond, for défendants. 

Blodgbtt, D. J. The bill in this case allèges the issue of the fol- 
lowing patents by the United States patent-office : 
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(1) Patent issued to J. Schroeder, September 24, 1867; reissued to pomplain- 
ants, Febraary 6, 1877. (2) Patent issued to M. Eichholtz, April 6, 1869; 
reissued to complainants, June 12, 1877. (3) Patent issued to C. P. Norton, 
October 18, 1870; reissued to I. P. Pillsbury, August 26, 1873. (4) Patent 
issued to James H. Pattee, Marcli 5, 1872 ; reissued to complainauts, October 
6, 1874. (5) Patent issued to T. Poling, August 13, 1872. 

— AU of which patents were for improvements in cultivators, and 
hâve corne by assignment into the ownership and control of the com- 
plainants. 

It is further chargea that the défendants, disregarding the exclusive 
right secured by the aforesaid patents to the complainants, hâve 
made and sold, within this district, cultivators according to .and in 
which are embodied devices and inventions covered by the said pat- 
ents, as the same now stand reissued. The Mil contains the usual 
prayer for an injunction, and an accounting for profits and damages. 
The défendants, by their answer, deny the validity of the complain- 
ants' several patents — 

First, for want of novelty ; second, because the reissued patents are for dif- 
férent inventions than those shown by the original spécifications and draw- 
ings; thtrd, they deny that the cultivators made by them infringe ail or any 
of the complainants' patents. 

It appears from the proof, as part of the history of the patents in 
question, that James H. Pattee, one of the complainants, devised 
what he considered a valuable improvement in cultivators, involving 
what he deemed a radical innovation on the then mode of coustruct- 
ing this implement, which was to make a two-horse straddle-row 
cultivator without a tongue or pôle — in other words, a tongueless 
cultivator. The Pattee model, which is in évidence, shows the gên- 
erai idea of his invention — a cultivator, with the ordinary device of 
an arohed axle for straddling the rows of corn or other plants to be 
tilled; the axle, jointed near the horizontal arms which form the 
joumals for the wheels, and supported on wheels, with the plow's 
beam hinged to the axle by joints which allow them to oscillate or 
swing vertically and laterally. For this device he obtained the pat- 
ent of March 5, 1872, which was subsequently reissued ou the sixth 
of October, 1874. After this patent was obtained the complainants 
procured assignments of the Schroeder, Eichholtz, and Norton pat- 
ents, — ail of which were cultivators, provided with tongues as an 
élément of their organism, — and secured reissues thereof , covering 
certain features which are assumed to be essential to the tongueless 
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machine, and they hâve also obtained an assignment of the Poling 
patent, which is a few months later in date than the Pattee patent. 
What may be called the Pattee cultivator has two characteristic 
features — 

(1) It opérâtes without a longue or pôle, the draft animais being attached 
in such a way as that each animal, within certain limits, draws his own plow, 
the draft being distributed to each animal by means of the joints in the axle; 
(2) it has a jointed axle or coupling yoke, by which the two plows are held 
together and made to operate at a certain distance apart. 

It seems, for the purposes of this case, to be conceded that, in 
order to make this class of cultivators practical, there must be some 
provision for the flexion of the axle, so that each horse shall move its 
own plow, or the plow to which it is directly attached, independently 
of the other, to a limited extent. That is.if the two plows are rigidly 
coupled or connected together, and one horse moves faster than the 
other, or deflects from the line of draft, the machine will hâve a side- 
ways motion, which will throw it upon or too close to the rows of 
plants it is intended to cultivate, or require extra effort on the part of 
the plowman to keep it in line. A joint of some kind, then, which 
shall operate to prevent the sideways action spoken of, and also 
divide the draft between the horses, is deemed a spécial desideratum 
in this class of cultivators, and one of tbeir chief merits. The flexion 
is obtained in complainants' machine, under the Pattee patent, by 
means of two joints, one at each end of the axle, A, as it is termed 
in the spécification. The joints are made by means of the side 
plates, A and B, and a spindle, as shown. From thèse side plates 
stand the horizontal arms which form the journals for the supporting 
wheels; the plow-beams being attached to the axle just outside the 
joints — that is, between the joint and inner end of the hub. Thèse 
joints allow a free backward and forward motion, and the combined 
parts make the arched jointed axle described. 

The principal défendant in this case, the Moline Plow Company, — 
the other défendants being ofi&cers of the corporation, and only 
charged with violating thèse patents by their action as such officers, 
— makes a tongueless, straddle-row cultivator, which has an arched 
or bent axle, with wheels revolving upon the journals at the ends of 
the axle, and plows attached to the axle by a joint aUowing the 
plows to swing vertically and laterally, and the axle jointed in the 
middle of the arch by a torsion joint, which is prevented by lugs from 
turning only a certain distance; but the joint is placed in the mid- 
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die of tlie axle, instead of having two joints at the spring of the arch, 
as shown in the Pattee patent. 

It is insisted, on the part of the complainants, that it is by the use 
of this jointed axle, — that is, the axle jointed in the middle, — and in 
the peculiar two-way joint by which the défendants' plow-beams are 
attached to the axle so as to secure the requisite latéral and vertical 
motion to the plows, that certain claims in ail thèse patents owned 
by the complainants are infringed. In other words, the complain- 
ants insist that the défendants' joint in the middle of their axle is 
but the équivalent of the two side joints in the Pattee axle, and is the 
same joint which is shown in the Pattee, and at least anticipated in 
the devices of Schroeder, Eichholtz, and Norton. The Schroeder 
machine was a straddle-row cultivator with a frame, consisting of 
wheels, axle, and tongue, but with a peculiar device for securing the 
plows to the frame by means of what he terms an "arched beam- 
yoke," which was bolted or pivoted at its center to the tongue in such 
a manner as that "either end of said beam-yoke may be advanced or 
receded with its respective plow without disturbing the parallelism of 
the plow-beams," which are hinged or jointed, to the yoke in such a 
manner as to permit of their being oseillated laterally or vertically, 
and yet to sustain the plows in their upright positions without rear 
connections. The plows are attached to this vibrating bar or "arched 
beam-yoke" by a two-way joint,^ — this two-way joint allowing a verti- 
cal and latéral motion to the plow, — and at the same time the joint 
is so constructed as to hold the plows in an upright position. The 
arched beam-yoke consists of the oentrally vibrating beam, or evener, 
and the pendant side arms which drop from the end of the evener. 
The joint by which the beams are attached to the pendant consists of 
two flat pièces of métal, one bolted to the top and the other to the 
under side of the end of the plow-beam, and bent so as to corne 
together forward of the end of the beam. A bifurcated or split plate 
is made to pass on each side of the pendant, and is attached thereto 
by a boit fastened through both parts of the split plate and the 
pendant, by which means the vertical movement of the joint is 
obtained. This split plate is carried back and flattened so as to pass 
between the two plates which embrace the end of the plow-beams, 
and attached thereto by a boit, so as to secure the latéral movement. 
The plows are drawn by means of a forked or two-pronged draft-bar, 
one limb of which is attached to the lower end of the pendent part of 
the yoke, and the other either to the upper end of the pendant or to 
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the eud of the evener, and the whiffletrees are attached to the for- 
ward end of thèse two bars, where they converge into a hook, or 
other device, for attaching them. The claims of this patent, as 
reissued, which the défendant is alleged to hâve infringed, are the 
first, second, third, and fifth, which are as foUows : 

"(1) Two plow-beams, B B, connected together by an elevated beam-yoke, 
A, so tliat either may operate in advance of the other, while both are drawn 
forwaid in the line of progression by draft animais attached to each sida of 
the machine, so that each animal drawB in a manner its adjacent plow, the 
attachment of the plow-beams to said yoke being by joints which permit the 
moving of the beams freely and independently in a latéral direction, combined 
and opérating substantially as described, and for the purpose specifled. 

"(2) Two plow-beams, B B, connected together by an elevated beam-yoke, 
A, so that either may operate in advance of the other, while both are drawn 
forward in the line of progression by draft animais attached to either side of 
the machine, so that each animal draws in a manner its adjacent plow, the 
;ittac)iment of the plow-beams to said yoke being by joints which sustain the 
plows in an upright working position without rear connections or other sup- 
port, and permit of their being moved or oscillated freely in a latéral direc- 
tion, combined and operated substantially as described, and for the purposes 
specified. 

"(3) Two plow-beams, B B, connected together by an elevated beam-yoke, 
A, so that either may operate in advance of the other, while both are drawn 
forward in the line of progression by draft animais attached to each side of 
the machine, so that each animal draws in a manner its adjacent plow, the 
attachment of the plow-beams to said yoke being by joints which sustain the 
plows in an upright working position without rear connections or other sup- 
port, and permit of their being moved or oscillated freely in a latéral or verti- 
cal direction, combined and operating substantially as described, and for the 
purpose specifled. 

"(5) The draft-bars, F Y, hinged to the beam-yoke. A, and combined to 
operate with said beam-yoke and plow-beams, B B, substantially as described, 
and for the purpose specified." 

It will be seen that the first claim covers the two plow-beams, con- 
nected together by a beam-yoke, so arranged that one may operate in 
advance of the other, and the plow-beams being attached to the yoke 
by joints which permit each beam to move freely in a latéral direc- 
tion, combined and operated substantially as described. In other 
words, as I understand and construe this claim, it is for a combina- 
tion of thèse plow-beams; the partioular and spécial kind of beam- 
yoke ; and the joints by which the plow-beams are hinged to the yoke, 
80 as to secure the latéral motion. The second claim is for precisely 
the same combination of parts, with the additional statement that the 
joints by which the plow-beapus are attached to the yoke are to sup- 
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port the plows in an upright working position, and permit of their 
being OBcillated in a latéral direction; while the third claim ia for 
the same combination of parts, with the additional statement that 
the joints attaching the plow-beams to the yoke must permit the 
beams to be moved or oscillated freely in a latéral or vertical direc- 
tion. The fifth claim is for the combination of draft-bars, conuected 
with the beam-yoke and plow-beams as described, 

By the first claim he covers as new the combination of certain 
parts as shown, and the joint allowing a latéral motion to the plows; 
and by the second and third claims he covers the other funetious of 
the same joint; not the joint as such, on the assumption that no 
such joint was ever before made, but the resuit or opération of the 
joint. By the second claim, that the joint sustains the plows in an 
upright position; and in the third claim, that it allows the plow to 
move laterally or vertically. This joint, as shown in his meehanism, 
is simply a two-way joint, and when used in this combination, as 
described, permits ail thèse movements or functions as a necesaary 
part of its action in the meehanism, and also holds the plow in an 
upright position, and I cannot see how thèse claims for the resuit or 
functions of the joint can be deemed valid. It is the meehanism 
whieh is the subject-matter of the patent, and not the resuit of the 
meehanism. 

The Eichholtz patent is for a tongued cultivator, parts of which 
are so arranged and combined as to dispense with wheels, and where 
each draft animal was attached to his own plow. It is not a tongue- 
less cultivator, as will be seen, but consists of a beam-yoke, coupling 
the plow-beams together and to which the plow-beams are attached 
by a peeuliar joint described, which allows the plows to be opevated 
vertically and laterally; but they could not be dropped below a cer- 
tain line by reason of the extension of the heel of the joint, as I call 
it, backwards from the pivot. The claims in this reissue patent, 
which are brought in question in this case, are : 

"(1) The combination of two plow-beams and the beam-yoke, conuected 
together by joint pièces so that the yoke sustains the beams in upriglit work- 
ing position without their being connected together in rear, and is itself sup- 
ported in an elevated position, the beams having also latéral and vertical 
motion, substantially as and for the purpose specifled." 

— Or, as I understand it, this claim is for a combination of this 
spécial kind of beam-j'oke, so arranged as to support the plows m a 
vertical position upon the yoke. 
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"(2) Two plow-beams, B B', connected together by an elevated beam-yoke, 
A, so that either may operate in advance of the other while both are drawn 
forward in the line of progression, the attachaient of the plow-beams to said 
yolie beiug by joints which sustain the plows in an upright working position 
without rear connections or other support, and permit of their being freely 
moved independently in a latéral direction, and in a limited vertical direction, 
permittiiig the necessary vertical movement of the plows and sustaining the 
beam-yoke in an elevated position, combined and operating substanlially as 
and for the purpose specified." 

It seems to me that the only material feature in this combination, 
^hich is not found in the Schroeder patent, is the peculiar joint by 
which the plow-beams are attached to the yoke so that the yoke sus- 
tains the plows in an upright position, and permits of a limited 
latéral and vertical motion of the beams. It may be remarked, and 
that is ail I propose to say in référence to this joint, that it is but 
another form of a two-way joint. The pivot upon the yoke allows of 
a latéral motion to a limited extent; the peculiar joint by which the 
plow-beam is attached to the plate pivoted upon the yoke allows a 
limited motion upwards and downwards. 

The machine covered by the Norton patent is a frame mounted on 
runners instead of wheels, and the frame is so jointed as to permit 
one plow to advance ahead of the other, and the plow-beams to be 
vertically and laterally oscillated by the peculiar mechanism shown. 
This sied, as it may bo called, is arranged with cross-pieces, connected 
by runners and a tongue in such a manner as to produce the mové- 
ments of an ordinary paraUel rule, by meana of which one plow may 
be drawn slightly ahead of the other, and the irregularities of the 
working of the .team compensated for, to a certain extent, by the 
mechanism shown. The plow-beams are attached to one of the for- 
ward vibrating-bars, in connection with this parallel-rule motion, so 
as to allow of a limited latéral and vertical motion, but are held 
upright by a peculiar arrangement of the joints. The olaim in this 
reissued patent is for — 

"Thè main frame, A B, and runners, E, arranged relatively to each other 
80 that either side of the main frame, together with its runner, may be 
advanced, and either plow-beam vertically or laterally oscillated without dis- 
turbing the parallelism of, the runners with each other, or with the line of 
progression, substantially as described, and for the purposes specifled." 

It will be noticed that running ail through thèse reissued daims is 
substantially the same idea — the same leading thought : That each 
plow is to be advanced in the line of progression without disturbing 
the parallelism of the beams, and without materially disturbing the 
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action of the other plow, within the limited scope of this allowable 
motion. 

The peculiarity of the Pattee invention I hâve already sufficieatly 
deseribed. 

The claims which it is insieted the défendant infringes are : 

"(1) The combination in a walking straddle-row cultivator of the fallowing 
instruaientalities, viz.: two wheels, D D, axle, A, and two plow-beanis, K K, 
each beam carrying a handle and one or moie shovels or plows, and inde- 
pendently hinged to the axle, so as to be retained in working position with- 
out rear connection or support, and moved freely in a latéral, vertical, and 
horizontal direction, substantially as and for the purposes speeified. 

"(4) The combination of the plow-beams, K K, axle. A, and wheels, D D, 
the latter being hinged or pivoted to the axle to permit of one side moving in 
ad vance of the other, substantially as deseribed, and for the purposes speeified." 

The Poling patent describes a tongueless straddle-row cultivator, 
the forward ends of the plow-beams of which run upon caster wheels; 
and the plow-beams are held together by an arched or elevated 
beam-yoke, jointed in the middle. In the Poling patent the casters 
are attached to the axle, as he calls it, and the plow-beams are also 
attached to the axle by a joint in a way which admits of latéral 
motion only. They are rigidly attached, so far as any vertical 
motion independent of the yoke or axle is concerned, but the vertical 
motion of the plows is obtained by the joint in the axle. The plow- 
beams are attached to the yoke by a joint which permits of their 
free latéral movement, but the needful vertical motion is obtained by 
means of the joint in the middle of the yoke or axle. 

I hâve thus deseribed and discussed briefly each pf the coraplain- 
ants' patents. The next inquiry is as to the novelty of those devices, 
and whether the défendant infringes the same. 

Prom the proof in this case it is quite clear to me that Pattee was 
not the fîrst to conceive and embody in a working machine the idea 
of a tongueless straddle-row cultivator. The first machine shown in 
the proof, which embodies this idea, is that patented by Isaac Con- 
stant, in November, 1851. It is a tongueless straddle-row cultivator, 
with ail the éléments for a working machine of tha!; description, and 
so arranged as to be what may be called in this art self-sustaining ; 
that is, it will stand upon its own supports. This was also done by 
Arnton Smith, in January, 1855; by Whiteley, in 1860 to 1865; by 
E. W. Vangundy, in February, 1864; by Pratt, in October, 1864; 
and by Adam Young, in November, 1866. Ail thèse show cultivators 
constructed without a tongue, with two plow-beams held together by 
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a yoke, each plow drawn by its own draft animal, and opéra ting 
independently of the other. 

The spécifications in the patent of Arnton Smith show the idea 
which he intended to embody in bis machine very clearly, as follows : 

" Be it known that I, Arnton Smith, of the county of Macoupin and state 
of Illinois, hâve invented a new and useful improvement on the plow, and I 
do hereby déclare that the following is a full, clear, and exact description of 
the construction and opération of the same, référence being had to the an- 
nexed drawings making a part of this spécification. 

" The nature of my improvements consist in so constructing them that they 
shall admit of a free and independent motion of each other by means of the 
hinged slide-rods, D, in combination with the bar, E, and the coupling-rod, F, 
said rod F answering the double purpose of a coupler and a double-tree, and 
thus dispense with the weight of a double-tree usually employed. * * * 

" Having thus connected the two plows together as before deseribed, and 
attachée a horse to each plow, I proceed to plow two furrows at a time. By 
placing them between two rows of corn I can plow next to each rovv and 
throw the dirt either up to, or away f rom, the corn ; or I can place the two 
plows on each side of a row of com and plow each side of the coni row, and 
throw the dirt away from the corn, or throw the same towards it, and thus 
hill up the corn. * * * 

" I do not claim any of the separate parts of my plow as new, and I am 
aware that two plows hâve been united somewhat llke mine, but so that both 
must advance together, and one must, when raised alone, rotate upon and 
afEect the other, whilst my separate plows may move freely." 

He shows, in bis plans, the two plow-beams held together by a 
coupling-rod, as be calls it, and to which the plows are jointed by 
swivel-joints. For the purpose of holding bis plows in an upright 
position he bas a rear connection, or shackle-bar, as it is termed in 
■the complainants' device, — shackling the two plows together. Hère, 
then, we hâve in Smith's device two plows jointed to a beam-yoke in 
sucb a manner as to allow of a latéral and vertical motion to each 
plow, independently of the other, and each animal draws bis own 
plow. This is the first beam-yoke shown in the proofs in this case ; 
but the disclaimer by Smith in bis spécification intimâtes certainly 
that other inventors or manufacturers had adopted the coupling-rod 
or beam-yoke prior to bim. Nor was tli,e idea of an arched beam- 
yoke new to Scbroeder, who is the first and oldest of the complain- 
ants' patentées. An arched beam-yoke is shown in the Constant 
patent of 1851. This beam-yoke is arched so as to pass over the 
plants to be cultivated, and yet opérâtes to bold the two plow-heams 
together. The same idea is also shown in the patents of Saville, 
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Vangundy, and Pratt, and the model of Whiteley. I read frcm the 
spécifications of Vangundy's patent of 18G4 this extract : 

"The central portion of the front bar, D, (tbat is, the arched coupling-bar,) 
is bent upwards so as to pass over the tops of the rows of growing coni or 
other grain without injuring the crop, and the rear bar, E, is forked for the 
same purpose." 

Nor was the idea of a jointed beam-yoke or axle which would 
allow one plow to advance to a limited extent without the other new 
to Schroeder, Eichholtz, Norton, Pattee, or Poling. Constant made 
provision for it by the pivoting of his beam-yoke to the beam, as 
shown in his model, thereby securing the evener motion of Schroeder 
and Eichholtz, or parallel-rule motion of Norton and Pattee. 

Vangundy made express provision for it in his spécifications, as 
follows : 

"As the retaining pins, c c c c, act as pivots, the longitudinal playing of the 
ends of the bar, D, upon the pins, 6 6, permit, to a certain degree, the inde- 
pendeut movement of the two draught-bearas in parallel Unes, whilst a similar 
play of the ends of the bars E and F, upon their retaining pins, c c, within the 
slots in the share-beams, B B', permit the end of either draught-beam to be 
elevated or depressed independent of the other." 

So that hère is express provision for the independent action of 
each plow to a certain extent, and provision also for the latéral and 
vertical movement which is shown in the patents of the complainants. 

Pratt says, in his spécifications : 

"The invention consists in Connecting together two plow-beams, arranged 
in such a manner that each beam will hâve an independent movement, or one 
to a certain extent independent of the other, whereby the implement is 
placed TOore under the control of the operator than usual, and managed with 
less labor and with less fatigue to the team." 

>fC •!* T* T* n* V T* •!• 

«One draught animal is attached to each beam, A, and it will be seen from 
the above description that each beam. A, in conséquence of being connected 
by the cross-bars, D D, as shown, is allowed a certain independent movement 
longitudinally, and may therefore be managed and operated with facility in 
case of meeting with obstructions, and the implement is not so liable to be 
strained or raclîed as when ths rigid frames are used, nor the team so much 
fatigued." 

" In plowing or cultivating corn I remove the bars, D D, and put on curved 
métal bars, H, as shown in figure 3." 

Hère we bave, in the Pratt device, ail of the subatantial idea 
shown in Schroeder; that is, the connection of the plow-beams by a 
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beam-yoke bo that they are lield together, and the beam-yoke is 
arched se as to pass over the jows of plants, and each plow moves to 
a certain extent independently of the other, by means of the joints at 
the point where the yoke is attached to the plow-beams. Indeed, it 
seems to me that Schroeder's "arched beam-yoke" and Pattee's 
arched and jointed axle are fully anticipated in form of construction, 
function, and mode of opération by Pratt's "curved métal bar, H." 
And it is also noticeable that Pratt claims thèse characteristies as 
the pateûtable features of bis devices, while they were not originally 
claimed (or at least allowed to them) by Schroeder, Eichholtz, Nor- 
ton, or Pattee. 

In 1865 W. S. Weir attached the plow-beams of bis cultivator to 
an arched axle, as shown by the proofs, by a two-way joint, whieh 
held the plows in an upright working position without rear connec- 
tions, and permitted ail the latéral and vertical motions claimed in 
the Schroeder patent; while Adam Young, in November, 1866, and 
George E. Owens, in August, 1871, show the two plow-beams of a 
straddle-row cultivator connected together by an arched yoke with a 
joint in the middle, and for substantially the same purpose as used 
in Poling's deviee. Young says in bis spécifications : 

"In order to arrange the connections between the plows so as to pass over 
the tops of corn leaves, after the latter hâve coiisiderably advanced in growth, 
as is always the case with the late or final plowing, the Connecting beams 
between the two plows are constructed in a peculiar manner by taking them 
in a vertical direction above each beam, and conducting them horizontally 
across towards the other plow. ïhere are two of thèse bent beams attached 
to each beam, and to each other in the horizontal part of them, so as to form 
a pair. Each pair of thèse beams is coupled together by a peculiar clamp 
arrangement, which admits of a ready adjustment of the parts to aecommo- 
date the width of the rows as before recited. * * * 

"The sockets, a, are permitted to tum eaaily around thcir vertical axis so 
as to allow one of the plows to be drawn ahead of the other without wrench- 
ing or straining any of the parts, and the beams, C C, are pivoted to the 
sockets, a, or the handle, B', so as to allow the requisite latéral motion of 
thèse parts." 

Owens, in 1871, describes a tongueless straddle-row cultivator with 
an arched beam-yoke jointed in the center by a ring, and he says 
that this arrangement permits one section or division of the imple- 
ment to be eight to twelve inches in advanee of the other. There is 
then shown, by the proof in this case, that at times long antedating 
ail of the complainants' patents ail of the ideas or peculiarities of 
the complainants' several machines — the arched yoke of Schroeder 
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and Eichholtz and the two-way joints — were adopted and are oldei 
than the date of either the Schroeder or Eichholtz patenta. The idea 
of the jointed axle of Pattee, by which the rigidity of the cultivator 
frame is avoided, and eaeh draught animal opérâtes his own plow to 
a certain extent independent of the other, is older in the art than 
either of the inventions covered by the complainants' patents. Not 
that, in either of thèse preeeding machines, there is shown just the 
same kind of joint, structurally considered, as that shown in the 
Pattee patent, or an arched beam-yoke precisely like that of Schroe- 
der; but the idea and function of Pattee's axle and Schroeder's 
beam-yoke seem to hâve been anticipated and worked ont, in prac- 
tical machines, by the several inventors from whose spécifications I 
hâve 80 fully quoted. 

I, perhaps, should not leave this branch of the case without refer- 
ring to the évidence touching the Whiteley cultivator, which appears 
in this record. This cultivator — a model of which is introduced in 
évidence — was never patented, but the proof shows that it was con- 
structed and in use in the vicinity of Springfield, Ohio, from 1860 or 
1861 up to 1873 or 1874, and the évidence shows that some hun- 
dreds of them were construoted and put to use in that locality, and 
that it was a popular and useful machine. It is true there is some 
dispute in the record as to the précise time in which Whiteley com- 
pleted and manufactured his machines; but I think the clear pré- 
pondérance is in favor of the défendants' assumption that thèse 
machines were made as early as 1860, and that Whiteley continued 
the manufacture of them for several years thereafter. This Whiteley 
machine eertainly embodies the main ideas that are developed — per- 
haps with more mechanical skUl, but not inventive genius — in the 
later devices of Pattee and Poling. The time when the Whiteley 
machines were first made and introduced is fixed by the testimony of 
the witnesses as during the war, and it is hardly possible that a per- 
son could be mistaken as to a fact which oceurred during a historical 
period of such impressive interest as our late civil war. 

Arched and jointed beam-yokes, then, being old, and two-way 
joints being old, the complainants' inventors could hâve patents only 
for their spécial devices and combinations. Thèse patents may be 
valid as shown. That is, the Schroeder patent may be a valid pat- 
ent for the combination of the peculiar parts which Schroeder showa 
in his patent and claims as his peculiar invention — his peculiar 
arched beam-yoke or evener, his peculiar joint by which he sustaina 
the plow, may be valid, and the combination of them, to make such 
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a meclianiam as lie shows, may be valid. He does not claim, in 
fact, to bave invented a beam-yoke, nor a two-way joint; he does not 
assert that he is the first to hâve made a joint of this character, but 
simply puis it into his combination. So, too, an arehed beam-yoke, 
jointed in the middle, as shovm in Poling's patent, must be conûned 
to his spécial joint ; and this was evidently the view of the commis- 
sioner of patents. Poling describes his device, — his arehed axle, — 
and then is allowed one claim, as f oUows : 

" Having thus described my invention, I claiin as new, and désire to secure 
by letters patent, the bars. A, constructed substantially as herein shown and 
described, and pivoted to each other at their inner ends, to adapt them te 
receive the plow-beams and draft, as and for the purpose set forth." 

He describes the peculiar kind of axle. He describes how he 
secures the peculiar kind of joints shown — by cutting the axle in twc 
and pivoting the parts together. It is true this is a torsion joint, the 
same as is used by the défendant, but it is a peculiar kind of torsion 
joint; and inasmuch as torsion joints were not new, and the idea of 
a joint in the middle of the axle had been shown by Owens, 1 think 
Poling must be limited to his peculiar joint. He cannot claim the 
idea of a joint in the middle of the arch or axle, because that had 
been done by preceding inventors. 

The defendant's arehed yoke is a peculiar device by itself, It ie 
an arehed axle with a hinge in the center. It differs not essentially, 
perhaps, in its mode of opération, frôm Poling's, but it has another 
kind of joint — a différent joint from Poling's; not but what it has 
the same function, but Poling had no right, in the state of the art, to 
cover the function, or to cover every joint at that place. He was not 
the first to joint the arch or axle of a cultivator in the middle for the 
purpose of obtaining the resuit whieh he obtained. The field was 
open to the défendant to make another kind of joint in the same 
place whieh might accomplish the same resuit as Poling's without 
infringement. I therefore corne to the conclusion that the défend- 
ant, in its combination of parts to produce its cultivator, does not 
infringe upon any of the spécial devices whieh are shown and covered 
by the complainants' patents. It is true that the défendant has an 
arehed axle, but arehed axles were old, older than Schroeder's or any 
of the complainants' patents. It is true that defendant's axle is 
jointed in the center, but an arehed axle or beam-yoke, jointed in the 
center, was older than Poling's. It is true that défendant uses a two- 
way joint by whieh latéral and vertical motion of the plow-beam ?-s 
v.9,no.l4— 53 
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secured, and the plow is held in an upright position, but this had 
been done by Weir and otlier inventera long before any of tbe com- 
plainants' patents were issued. 

The patents of Sehroeder, Eichholtz, Norton, Pattee, and Poling 
ail seem to me, from the proof, to be mère combinations of old parts, 
and, as I bave said, may be valid as such combinations; but tbe 
défendant had the same right to combine other, or tbe same parts, 
80 long as it did not use the same combination shown in complain- 
ants' patents, which I find it does not. 

The bill is dismissed for want of equity. 



The Tubal Gain. 

(District Court, S. D. New York. Kovember 17, 1881.) 

1 Res Adjudicata— State Courts— Estoppel—Supplbmkktai, Akswbr— Ad- 

MIBALTY — EVIDEHCB — 8tAY OF PKOCBKDINaS. 

Where the substantial isstie in tWo actions is the same, although the partic- 
ular claims or causes of action be différent, a trial and judgment upon the 
merits in the one action may be pleaded or given in évidence as an estoppel 
upon the same matter in the otlier. 

The rule is the same, though the one action be in admiralty and the other in 
a State court or a foreign iurisdiction. 

Where the owners of the brig T. C. chartered her to W. & Co. to proceed to 
Turk's island for a cargo of sait, to befurnished with quick dispatch, and the 
brig went there, and, after waiting eight days for a cargo, and none being fur- 
nished, returned to New York, refusing to wait longer or to go elsewhere for 
a cargo, as desired by W. & Co. ; and the owners thereupon sued the char- 
terers in a state court for breach of the contract in not f urnishing the cargo as 
agreed, and the charterers then sued the owners by libel in this court for 
breach of the contract in not waiting longer or going elsewhere for a cargo as 
desired, and the défendants in eaoh case set up a breach of the charter-party 
by the opposite side : hdd, that the substantial issue in each action was the 
same, and that a judgment in favor of the plaintiiïs, after a trial by jury in the 
state court, might be set up as an estoppel in favor of the défendants in the 
action pending in this court ; that leave should be given to sel up the recovery 
of such judgment by supplemental answer ; and, as there was an appeal pend- 
ing from the judgment in the state court, the cause, on being reached for trial 
in this court, should be stayed until the détermination of the appeul. 

In Admiralty. 

Bêche, Wilcox dt Ilobbs, for libellants. 

Hill, Wlng J: Skoudy, for respondents. 

Brown, D. J. a motion is made for leave to tile a supplemental 
answer setting up a judgment recently reeovered m a state court, in 
another action between the same parties. 
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On July 11, 1879, the respoiwjents, who are owners of the biig Tnbnl Gain, 
charfcered her to the libellants for a voyage from ïurk's island to New York, 
to carry a cargo of sait, in bulk, at the priée of seven cents per busliel, and 
the libellants contracted to fumish such cargo with quick dispatch on her 
readiness to reçoive it, and to pay at the rate of $40 per day for any détention 
of the vessel through their fault. The Tubal Gain proceeded to Turlc's island 
pursuant to the terms of the charter-partyi and arrived there on September 8, 
1879, but no cargo could be at once procured. After waiting until the six- 
teenth of September, and failing to obtain any cargo, she returned to New. 
York. Before leaving Turk's island her master was requested to go to In- 
agua, where it was stated that sait could be procured, but he declined to do so. 

On the sixteenth of October the owners, the respondents, commenced an 
action in the suprême court of tliis state to recover $1,358.84, their damages 
against the présent libellants for an alleged breaeh of the charter-party, in not 
furnishing a cargo of sait as agreed. The libellants appeared in that action 
on October 18th, and upon the same day flled their libel in this court to recover 
$1,000 for their damages against thèse respondents for their alleged breaeh 
of the charter-party in not " waiting a reasonable time at Turks island, or 
procuring a cargo, or going to Inagua for a cargo, as requested." 

The respondents in their answer, as a def enee in this cause, set up the same 
breaeh of the charter-party by the libellants which they alleged in their com- 
plaint in the state court, and also pleaded in abatement the pendency of the 
suit in that court. On December 27, 1879, the libellants, as défendants in tha 
suit in the state court, put in their answer, alleging that the master of the 
Tubal Gain, though requested, " ref used to await a reasonable and customary 
time for the said cargo, or to procure a cargo of sait, or to proceed to Inagua," 
by which it was alleged that the owners were " guilty of a breaeh of the terma 
of the charter-party, and not entitled to the compensation named." 

In May, 1881, a trial of the suit in the state court was had before the court 
and a jury, and a verdict rendered for the owners for $970.41 damages, for 
which sum and costs judgment was duly entered in their favor on May 28, 
1881. The respondents now ask leave to set up by supplemental answer the 
recovery of this judgment as a bar to the further prosecution of this action. 

It is admitted that an appeal from this judgment has been taken, and is 
still peuding. 

This motion is made upon the call of the cause on the day calendar; and, 
alongwith the proposed supplemental answer, ad uly-authenticated copy of the 
judgment roll in the other suit is also presented to the court, and a décision 
requested upon the meritsof the proposed plea as a virtual disposition of this 
case. 

From the facts above stated it is apparent that the daims of the 
respective parties upon the pleadings in the two suits are mutually 
exclusive of each other. The claim of each party in the two actions 
is based solely upon an alleged entire breaeh of the charter-party by 
the other, and an entire failure in its performance. Neither party 
could be defeated in either action except upon proof of facts showing 
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Buch a breach of contract on its part as must legally precluda it from 
any recovery in the other action. The sole ultimate question in each 
case is, which party was in fault for the vessers return without a 
cargo ? Thus, althongh the causes of action in the two suits are différ- 
ent, the fundamental question at issue in both is the same. In each 
suit each party allèges the other to be in fault in the same identical 
particulars which he sets up in the other suit ; and in each the breach 
of contract alleged is not a partial breach merely, from which some 
incidental claim arises, but an entire failure of performance, such as 
necessarily excludes whichever party is guilty of such a failure from 
ail claim under the contract. 

The claim for damages which the libellants présent by this suit 
might hâve been made in the action in the state court, under sections 
500-502 of the New York Code, as a "counter-elaim" growing out of the 
same transaction, without any substantial change in the answer 
which they actually interpose in that action. They did not make 
any such counter-claim for damages in that action, but they set up, 
as a defence to the plaintiff's demand, the same identical matters 
upon which their présent claim is founded. The issues, therefore, 
in both actions are substantially the same. The issue has beeh 
tried upon the merits in the action in the state court, a verdict 
recorded thereon in favor of the respondents, and a judgment 
entered upon the verdict. It is not claimed that that issue, and aU 
the matters involved in it, were not fuUy and fairly presented and 
tried in that action. Such a judgment properly pleaded is, by ail 
the authorities, held to be an estoppel against ail further controversy 
in any other action between the same parties upon the same subject- 
matter, whether the particular cause of action be the same or not. 

"A fact which has been directly tried and decided by a court of compétent 
jurisdiction cannot be again contested between the same parties in the same 
ot any other court." Hopkins v. Lee, 6 Wheat. 109. 

Its opération is not a's a former judgment reeovered upon the same 
cause of action, for the cause of action is not the same ; but as an 
estoppel of record by an adjudication of the same identical matter 
once heard and determined between the parties. Russell v. Place, 
94 U. S. 606; Behit v. Morgan, 7 Wall. 619; Aurora City v. West, 
Id. 82; Gardner v. Buckhee, 3 Cow. 120; Bouchard v. Dias, 1 Coms. 
71 ; Hopkins v. Lee, 6 Wheat. 109 ; Bigelow, Estoppel, (2d Ed.) 36, 45 ; 
Flanagîn v. Thompson, 9 Fbd. Ebp. 177. 

This case does not présent the question which has given rise to 
conflicting décisions in the différent state courts, viz., whether the 
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same estoppel should be held to apply wliere the same elaim or de- 
fence was legally involved in tbe prior action, and might hâve been 
presented, but was not, in faet, presented or considered. In such 
cases the courts of this state hold that if such matter be available in 
the former suit, and the issue by its nature involves the whole trans- 
action, the defeated party is equally bound, whether he avails him- 
self of it or not. Dunham v, Bower, 77 N. Y. 76 ; Schtvinger v. Ray- 
mond, 83 N. Y. 192. Other cases hold that where the causes of action 
are not the same, though growing out of the same transaction, the 
estoppel applies only to such issues as were actually raised and con- 
troverted, or to those ultimate facts upon which the verdict and j'udg- 
; aent were predicated ; and such has recently been the décision of 
the United States suijreme court. CromwcU v. Gounty of Sac, 94 U . 
S. 351; Davin v. Brown, 94 U. S. 423; Smith v. Toivn of Ontario, 4 
Fed. Eep. 386; Flanagin v. Thompson, 9 Fed. Eep. 177; Beseque v. 
Beyers, (Wis.) Chic. Leg. N. Nov. 5, 1881, p. 60. 

But hère the substantial issue is the same in both cases. Each 
party urges the same identical facts in his own f avor in both actions, — 
in the one action as a ground of claim for damages ; in the other 
action as a defence agaiust the claim of the other party. In such 
cases there is no conflict in the décisions. In the last of the above 
cases, cited by the libellants' eounsel, the effect of the judgment as 
an estoppel in such a case is conceded. If the judgment had, there- 
fore, been recovered prior tp the ûling of the libel and pleaded as a 
defence, it would, when proved, hâve been conclusive as au estoppel 
against the libellant's claim in this case. It does not matter that 
the former judgment was réeovered in a différent jurisdietion,- — a sis- 
ter state, or even in a foreign country; and a judgment of a state 
court is binding upon subséquent proceedings in admiralty in référ- 
ence to the same subject-matter. Goodrich v. The City, 5 Wall. 566 ; 
Taylar v. The Royal Saxon, 1 Wall. Jr. 333. 

In the answer hère the plea in abatement of the other suit pend- 
ing was of no avail, as that suit was in a foreign jurisdietion. Wad- 
leigh v. Veazie, 3 Sumn. 165; Loring v. Marsh, 2 Cliff. 322; Mitchell 
v. Bunch, 2 Paige, 606 ; Salmon v. Wootton, 9 Dana, 422. But in such 
cases, whichever first ripens into judgment becomes effective, and 
may be then allowed to be set up as against the further prosecution 
of the other action. Child v. Eurêka Go. 45 N. H. 547. The proper 
mode of doing this is by supplemental answer or plea jmis darrein 
continuance. Steph. PI. 611; Ilendricks v. Decker, 35 Barb. (N. Y.J 
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298; Butler v. Suffolh Glass Co. 126 Mass. 512; Drought v. Curtiss, 

8 How. (N. Y.) 56. 

As there is no claim that the trial in the state court was not a full 
and fair trial, leave to file the supplemental answer should be granted, 
and the judgment roll, when offered in évidence, would be a bar to 
the further prosecution of the libellants' claim. Bven if not pleaded, 
this judgment, as an adjudication against the libellants upon the same 
breaches of contract alleged by them in their libel, would be com- 
pétent, if not conclusive, évidence against them on the trial. IIop- 
kins V. Lee, 6 Wheat. 109; Young v. Rummall, 2 Hill, (N. Y.) 478; 
S. C. 5 Hm, (N. Y.) 61. 

Ab the judgment in the state court may be reversed on the appeal 
pending, the libel should not be dismissed, but the proceedings stayed 
untU the détermination of the appeal. 

NOTE. 
Conclusiveness of Judgments in Personam. 

General Bule. An adjudication upon the raerits of a demand by a court 
o£ compétent jurisdiction is conclusive against the parties and those in privity 
wlth them before every other court, both of the cause of action and of every 
fact whieh is a necessary part of that cause of action ; and, with regard to the 
facts going to make up the cause of action, the adjudication is conclusive not 
only in a subséquent suit upon the same cause of action, but in any suit that 
may be instituted between the same parties or their privies.(a) 

Judgment must hâve been Final. In order to bar a new suit upon the 
same cause of action the judgment must have been flnal(6) in the sensé of 
being capable of being made the subject of an appeal. No interlocutory judg- 
ment or décision upon a motion not going to the merits of the action will bar 
another suit upon the same demand.(c) The New York Code has, however, 
Bomewhat enlarged the efCect of interlocutory judgments. (d) 

On THE Mkrits. ïhe judgment, further, must have been reiulered on the 
merits to bar a new suit upon the Scame cause of action. Judgment upon a 
plea in abatement, or upon a plea to the jurisdiction, or because the suit is 

(a)Bo(fcuin v. Satcher, 61 Ala. 81; Kelty v. Donlin, 70 ni. 378 j Stati y. Ramsburg, 43 Md, 325; De 
Proui V. Soyg-en», 70 Me. 266 i jlrfams v. Camaro», 40 Mich. 506; TOsonT. Daois, 32 Gratt. 92; Weturn 
M- f M. Co. V. Virginia Coal Co. 10 W. Va. 250: HendricIcSony. Iforcroas, i 0. K. Green, 417; Baliwin v. 
McCrae, Si Ga. 65i>; Tioga R. Co. t. Btoasburg tf O. R. Co. 20 Wall. 137; Aurora City v. We^t, 7 WaU. 
B2; Beloit y. .Morgan. lA. 619; GoodricU v. T/ie Olty,BWtin.b66; Dotjlev. Iîeillij,lSl0W:i,liB; Pamter 
T. Hogue, 45 lowa, 426; Allie v. Schmitz, 17 WlB. IG:i; Il alh v. Frackleta n, 2i) Wia.320; Smitli v. Wat/, 

9 Allen, 472; Jordan v. Pairctoth, 34 Ga. 47; D^marett v. Darg, 32 N. Y. 281; Eimer v. Richards, 25 
m. 289; Baicock v. Cami>, 12 0hlo St. 11; BsU v. MeCulloch, 31 Ohin St. ,397; Sergeant T. ISwing, 36 
Pa.St.l66; Cabotv. Wa3hingloa,4ï Vt. 153; Gu/wooi? v. Ganonoi, 2;) Cal. 511 ; Frsnr.hv. Howard, It 
Ind. 465; Sliutilcaxdorth v. Uuglisy, 9 Bicli. 337; Stewart T. Dcnl, 24 Mo. 111; Waliier V. Mitchcll, IS B. 
Mon. 5(1. 

(») Webb V. Buckeleio, 82 N. Y. 655. 
(c)Iil.; Coltina v. Jenninga, 42 lowa, 447. 

id')Webi T. Buclcalew, tupra; Emton v. Ptckeragill, 75 N. Y. 539; Rtgga v. Purcell, 74 N. Y. 370: 
Dwight V. St. John, Î5 N. Y. 203. 
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prématuré, or upon any other matter not touching the mérita of the plaintift's 
(iemand, can only be couclusive for its own purpose ; it cannot bar another 
action.{e) The judgment will, as bas just been intimated, be conclusive of the 
point decided in it, and that, too, not only in another action upon the same 
demaud, but in any other action which may afterwards be brouglit betweeu 
the parties or their privies ; but that is the extent of its conclusiveness. 

VoiDABLE JuDGMENTS. Again, tlie judgment must bave been valid.(/) 
If void, it can bave no eftect.{i;) Ilowever, it matters not that it is merely 
voidable as for error of law(ft) or of faci. A voidable judgment is as binding 
in collatéral actions as one free from error. 

Parties and; PhivIes. On the other hand, judgments in personam con- 
clude only the actual parties ta the litigation, and those who claim under 
thein.(i) By parties are to be uuderstood ail who bave a right to control the 
proccedings, to make defence, to produce and to cross-examine witnesses, and 
to appeal.y) This will include not only the parties whose names appear in the 
writ, but ail persons who, being liable over to reimburse the défendant, are 
duly notified by him to appear and défend the suit.(fe) It bas sometimes been 
thought, also, that witnesses who appear in the cause and fail to set up any 
rights which they may hâve iu the eveht of the suit or in the subject of it will 
be bound by the judgment ;(Z) but the better opinion is opposed to this posi- 
tion. (m) Besides, to be a party, one must act openly as such. To secretly 
employ counsel and to appear as a witness will not give one the rights of a 
party at ail events.(«) In certain exceptional cases judgments in personam 
conclude 8trangers.(o) The effect of a judgment against married womeii aud 
infants has been the subject of much conflict of authority. We cite some of 
the cases. (p) 

What Jtjdgment Establishes. Further, a judgment is conclusive, not 
only of the facts expressly decided by it, so far as they are material, but also 
of ail facts and inferences necessary to it.(q) But this is the extent of its con- 
clusiveness. It is conclusive only of facts without the existence and proof of 

(,c)Pltelps V. HarrU, 101 U. S. 370; Clark v. Young, 1 Cranch, 181; Birclt T. Funk, 2 Metc. (Ky.) 644; 
Stevena t. Dunbar, 1 Blackf. 66; Grijfln T. Seymour, 15 lowa, 30. 
(^f^Wtxom-v. SuplKTU, 17Mich. 618; Quceny. Hutchina, 6 (i. B. D. 300j S. C. 5 Q. B. D. 363. 

(h)Lawrenet V. Milwaukee, 45 Wis. 306; Caae v. Beauregard, 101 U. S. 688. 

ifjSprlngport V. Teutonia Bank, 75 N. Y 397 j Raymond T. Rlchm'jni, 78 N. Y. 351 ; Ooodman T . 
Nihlack, lOa U.S. 556,562; Davis Machins Co. V. Barnard, 43 Mich. 379; MfDonald V. Gregary, 41 
lowa, 513; Hine v. K. ti D. M. R. Co. 42 lowa, 636. 

(/)1 Greenl. Ev. S 535. 

(,k)Savetand v. Green, 36 Wl3 612; Talmtint T. Mahoney, 37 Cal. 339; Altarhul v.'Polack, 65Cal. 
633; Carr T. United States, 98 U. S. 433. 

(OBarney v. Dewey, 13 Jobns. 224 

(m) Yorkt V. Steele, 60 Barb. 397; Wright T. Andrews, 130 Mass. 149; Blackwood v. Brown, 32 Micli. 
104 ; Schroeder v. Lahrman, 26 Mlun. 87. , 

^n)Schroeder V. Lahrman, supra. 

(o)See Bigelow, Estoppel, 101-103, (3il Ed.) 

(p)td. 61-63. Coacernlng married women ; GrIfflihv.Clarke, 18 Md.iôT; Mortev.Toppan,3QTay, 
411 ; Barie y. HUl, 55 Ind. 419 ; Hartman v. Ogborn, 54 Pa. St. 120 ; GraJiatn v. Long, 65 Pa. St. 383 ; 
Van Mètre T. Woff, 27 lowa, 341 ; Gamteita V. Brock, 41 Cal. 78. Ooncerning infants : Waring v. Rey. 
nolds, 3 B. Mon. 69; Blake v. Douglats, 27 Ind. 416; Marshall v. Fisher, 1 Jones, 111; WMtney v. Ptr~ 
ter, 23 ni. 445. 

(,q)School Tfutteet y. Stocker, 42 N. J. 116; Tuska v. O^Brien, 68 N. Y. 446. 



8é0 FEDERAL EEPOBTEB. 

which the décision could not hâve been rendered.(?-) AVlien it is said, as it 
often has been said, that a judgment is conolur,ive, not oniy of everything 
necessary to it, but also of everything that mi'jht liave been litigated, it is 
clear that this can be true only so far as it relates to particular issues actually 
joined or necessarily implied. Even in New York, where the courts hâve 
gone to a great extrême in applying the rule of necessary facts.it is held that 
a judgment will not bar a counter-right of action of an indépendant nature, (s) 
The real difilculty is in regard to the meaning of "necessary facts;" but the 
weight of authority appears to be that facts which constitute a counter-right 
of action cannot be deemed to be barred by judgment for the plaintifC, unless 
the défendant put them in issue in the first suit ; and this, though they are 
conneeted with the same subject-matter as that upon which the first suit was 
brought.(i) Melyillb M. Bigelow. 

Boston, January 13, 1882. 



The Anchoru. 
[District Court, S. D. New York. January 6, 1882.) 

1. Ldbbl— Exceptions — Insurehs — Collision. 

The libellant may sue for himself and for the use of another where both are 
entitled to recover upon the same state of facts and the interest of the latter 
has arisen from subrogation to part of the right of the former. 

Where goods are injured by collision at sea, and the insurers pay part of the 
loss, the owner of the goods may flle a libel for bis own loss uupaid, and for the 
use of the insurers to the extent of the loss paid by them. The libellant's 
authority to represent the Insurers must appear to entitle him to recover for 
their use ; but this will not be considered, upon an exception to the gênerai 
want of power, to maintain a libel for the use of another. 

Upon exceptions, Tidd, that the libel, for the purpose of a sufflcient identifi- 
cation of the goods, must state at least the description of them givon by the 
bills of lading, and the date thereof, and also the essential éléments of the con- 
tract of insurance upon which the rights and habilities of the parties may 
dépend. 

In Admiralty. Exceptions to libel. 

Butler, Stillman é Huhbard, for libellant. 

Jas. K. Hill and Wing é SJioudy, for claimanta. 

(r)Leonard V. Whitri'y, 109 Mass. 265, 268; Crofton T. Cincinnati, 26 Ohio St. 671; Dunham T. 
jBower, 77 N. Y. 76 ; Wooilgaiev. Flfet,** N.Y. 1; flarit/ V. AfJW», 35 Wls. 141; Hamner y . Pounds, 57 
Ala. 348 ; Bradley y. BHgga. 63 Ga. 354; Supples y. Cannon, 44 Conn. 424; Blgelow, Estoppel, 103, (3d 
Ed.) 

(,s)Brown T. GaUandet, 80 N. Y. 413. 

(OSee Bodurtha, V. Phelon, 13 Gray, 413; Baicom v. Manning, 52 N. H. 132; SylCM v. Bonner, Cin. 
Snp. Ct. Bep, 464; Mondsl v. Steel, 8 Meeg. & W. S)8; Davin v. Hedges, h. R. 6 Q. B. 687; BarTcer v. 
Cleveland, 19 Mich. 230. The New York cases contra ara Gates v. Preston. 41 N. Y. 113 ; WMte v. Mer- 
ritt, 7 N. y. 352; Davis v. Tallrot, 12 N. Y. 184 ; Dunham v. Bower, 77 N. Y. 76; Blair y. Bartlett, 75 
N.Y.150; Bemngerv.Craigue.3lBavb.a3i; Collim v. Bennett,46 N .Y.iOO. See Sc/iwinger x . Ray- 
mond, 83 N. Y. 193. The subject Is further cousidered in the writer's work ou Kstoppel, pp. 118-ia9. 
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Bkown, D. J. The libel in this case was filed by Thomas C. Camp- 
bell, "for himself and for the use and benefit of the Ulster Marine 
Insurance Company, (limited,) his insurers," against the steamers 
Anohoria and the Queen. The libel sets forth a collision in mid- 
ocean between the two steamers on June 13, 1880, whereby goods of 
the libellant on board of the Anchoria were injured or destroyed to 
the extent of about $5,000, and that the goods were partially insured 
by the Ulster Marine Insurance Company, (limited,) whiph had paid to 
him on account of the insurance the sum of |2,576.18. The libellant 
seeks to recover the whole amount of damage to the goods, for the use 
of the insurance company to the extent of the amount paid by it, âtid 
the residue of the damage for the benefit of the libellant himself.' The 
first exception to the libella that the libellant, Campbell, is not entitled 
to maintain this action and recover for the use and benefit of the insur- 
ance company as claimed. 

It is not denied that ail persons entitled on the same state ôf faots 
to participate in the same relief may join as libellants, (Ben. Adm. 
Pr. § 380,) but it is claimed that in this case the insurance compjiny 
is not joined as libellant, and that the practice is not allowed of one 
person suing for the use of another. The claims hère represented, it 
will be observed, grow out of the same transaction, and the righfcs of 
the insurance company arise by subrogation to a part of the rights of 
the libellant. This objection now made seems to be answered by the 
décision in the case of Fretz v. Bull, 12 How. 466. In that case a 
flat-boat belonging to Bull & Co., the libellants, had been lost by a 
collision, as well as goods of the libellants loaded upon it. An insur- 
ance company had paid to Bull & Co. the whole value of the goods, 
but the boat was not insured. The libellants thereupon brought 
their libel precisely in the form of the libel in this case, to recover 
for themselves the value of the boat, and, for the use of the insurance 
company, the value of the goods. The same objection now urged 
was taken ; and the court, Wayne, J., held that "the parties named 
in the libel hâve respectively an interest, which is covered by the 
principle just stated, that the same state of facts which will give 
relief to one will permit others to be joined as libellants. It is no sub- 
stantial objection, " then, say the court, "that the suit has been brought 
in the name of Bull & Co. for the use of the Firemen's Insurance Com- 
pany." The MonticeUo v. Mollison, 17 How. 152, 155; Garrison v. 
Memphis Ins. Co. 19 How. 312; Hall v. Bailroad Cos. 13 Wall. 367. 

The vérification of the libel made by the attorney states that his 
information is derived in part from the représentatives of the insur- 
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ance company ; and it may, theref ore, be perhapS inferred that this 
suit, in so far as it respects the interests of the insurauce company, 
is proaecuted with their concurrence and by tlieir authority. In the 
case of Fretz v. Bull that fact appeared in the proofs. The libel 
does net in this case directly state any request or authority from the 
company for prosecuting this suit in their behalf or for their use. 
Such an authority should appear in the proofs to entitle to a recovery 
upon this part of the claim, as otherwise the insurance company 
would not be bound by the proeeedings or by the judgment rendered. 
No exception, however, was taken on this ground. The exception is 
to the gênerai want of power in the libellant to sue in this manner, 
and that exception, upon the authorities above cited, must be over- 
ruled. 

The nature of the alleged cause of action suffieiently appears by 
the allégations in the libel. The third and fourth exceptions are 
that the libel does not set forth with suffieient certainty the agree- 
ment of shipment or the considération for it, and neither the terms 
nor a copy of the bill of lading; and it is claimed that the description 
of the goods is not sufi&cient to enable the Ancboria to identify them. 
The libel refers to bills of lading, but it does not give either their 
dates or the description of the goods as stated in the bills of lading. 
Thèse should be supplied, together with the names of the consignées. 
The claimants are aiso entitled to a statement of what godds were 
"wholly lost, " and what were only damaged; and also of the material 
parts of the contract of the poliey of insurance upon which any rightc 
of the parties may dépend, including the time and place of the insur- 
ance, the persons insured, and their interest in the goods, as claimed 
by the fifth and sixth exceptions. 

To this extent the exceptions are sustained; otherwise, overruled. 



The Isaao Bell. 
{District Court, 8. JD. New York. December 22, 1881.) 

1. CoiiMsioK— Anchor Ligiit — RivBR Navigation. 

Vessels at anohor at night in the vicinity of the navigable part of a river are 
bound to maintain an anchor light. 

The schooner G. S. R. anchored at sun-down in the -laracs river, near the 
White Bhoal ligit. The river is there about four miles wide. The White Shoal 
is in the middle of the river. The usual channei, with froni 26to 16feet of wa- 
ter, is about half a mile in breadth along the southtTly side of the shoal. , The 
place of anchorage was claimed to be ontsîde of the channel, in about 15 feel 
of water only ; but the varions estimâtes of distance from the light and com- 
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pas3 bearings therefrom would bring the scliooner more in the chan^el. The 
A., another schooner, anchored nearly abreast ot the G. 8. R., but one or 
two hundred yards nearer to the southerly shore. The steamer N., cotning 
down the river at 11 p. m., passed about 50 jrardsto the north of the schooner 
G. 8. R., on which no light was seen, the light of the solïooner A. being vis- 
ible. The night was cloudy and darlc, but net thick. At 2 a. m. the steamer 
1. B., whose usual course is a little to the southerly of the N.'s course, came 
down the river, having the A. 's light a little on her starboard bow. When near 
her, the I. B. veered to port to avoid the A. , and in doing so immediately ran 
upon the schooner G. 8. R., no light being seen upon the latter. No anchor 
watch was kept upon either schooner. The usual anchor light was set on the 
G. S. R. on the evening before. 

Hdd, upon a cohflibt of testimony as to whether the schooners were in or 
far eut of the channel, that the schooner G. S. R. was in or 80 near the navi- 
gable part of the river that she was bound to maintain the usual anchor light ; 
that she had not donc so, and that the collision was to be solely attributed to 
that fault on her part ; that the I. B. was not so far out of her rightf ul course 
• as to make her answerable for the collision, in the absence of a proper light 
upon the schooner. 

Whether the schooner was also bound to keep an anchor watch, or ezhibit a 
torch-Ught to the approaching steamer, under section 4234, quatre. 

In Admiralty. 

E. D. McCarthy, for libellant. 

Owen (é Gray, for claimant. 

Brown, D. J. This libel was filed by the owner of the schooner 
George S. Repplier, to recover damages caused by the steamer Isaac 
Bell running into her as she lay at anchor in the James river, about 
2 o'clock in the morning of August 18, 1879. Tlie place of the col- 
lision was several miles above Newport News, nearly abreast of the 
White Shoal light. The river at this point is from three to four 
miles wide, running in a south-easterly course. The White Shoal is 
a narrow bank, about a mile in length, running in the same course 
with the river, and about midway from shore to shore. The White 
Shoal light is situated upon its southerly edge. The main channel 
runs along the southerly side of this shoal, and is nearly half a mile 
in breadth, with a depth of water varying from 26 to 16 feet. The 
deeper portion is nearer to the White Shoal. On the southerly side 
of this channel the water becomes gradually shallower, and at a dis- 
tance of half a mile abreast of the light is 15 feet in depth, and 
thence shoals gradually to the southerly shore, about a mile and a 
quarter further distant. Thèse shoals furnish a favorite anchorage 
ground for light-draught vessels. 

At about 6 o'clock in the evening of August 17th, the George S. 
Kepplier, bound from Eichmond to Philadelphia with a cargo of 
paving stones, came to anchor at a point a little below.the light, and 
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at a distance from it variously estimated in the testimony from a 
quarter of a mile to a mile. Shortly before, the Bohooner Aiexaudria, 
also bound down the river, had come to anchor at a point a little 
below the Repplier, and from 100 to 200 yards nearer to the southerly 
shore. The night was dark, but neither foggy nor thick. The Eepplier 
had on board the captain, a mate, and a colored lad acting as stew- 
ard. No watch was kept during the night, but before going to bed 
they set the usual light in the fore-rigging, about eight f eet above 
deck, and the Alexandria had a similar light. 

The Isaac Bell belongs to the Old Dominion line of steamships, 
running from Richmond to New York. On that evening she came 
down the river upon one of her regular trips, and, some time before 
reaching the White Shoal light, sighted the light of the Alexandria, 
as well as the White Shoal light. She proceeded in her usual 
course, S. E. by E., keeping the light of the Alexandria a little off 
her starboard bow. As she approached this light her wheel was put 
to starboard, and a few moments afterwards she ran upon the Eep- 
plier, her paddle-box upon the port side, carrying away the bowsprit 
and rigging of the schooner, sweeping along her side, and causing 
such injury that in a few hours afterwards she sank. No light was 
seen upon the Repplier, prior to this collision, by those on board the 
Isaac Bell. The pilot and wheelsman were in the pilot-house at the 
time, and the lookout at the bow. They ail testify that no light was 
visible upon the Eepplier, and that she was not perceived at ail until 
just before the collision, shortly after veering to port to avoid the 
Alexandria. No person was awake on board the Alexandria or the 
Eepplier at the time of the collision, unless the testimony of the col- 
ored lad, that he was on deck at the time, is to be credited. 

A few hours before, at about 11 o'clock at night, the steamer 
Norfolk, of the Clyde line, had also gone down the river upon one of 
her regular trips, and nearly in the same traok. Her captain testi- 
fied that his course is usually somewhat nearer to the White Shoal 
light than that of the Isaac Bell, and that he saw the light of the 
Alexandria ; that he passed from 40 to 50 yards inside of the Eep- 
plier, and near enough to distingiiish her, and that she had no light 
then burning; that he "took particular notice, and if there had beeu a 
light he would certainly hâve seen it." The pilot, the quartermas- 
ter who was at the wheel, and the lookout of the Isaac Bell, ail of 
whom were obviously attending to their duties at the time, testify to 
the same thing. They saw the light of the Alexandria long before. 
She was properly avoided, and there is no reason to suppose if the 
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Eepplier had also had her proper light at that time burning ît -would 
not hâve been seen and the collision avoided. 

The only witness on the part of the libellant to the contrary is the 
colored lad, Eoy, He testifles that at 3 : 30 a. m., and about half an 
hour before the collision, he heard a sort of roaring, which woke him 
up, and that he then went forward in the schooner; that he next 
attended to his fire, then went back and remained watching the ap- 
proaching steamer and seeing her red light only ; that he appre- 
hended no collision ; that he did not call the captain, because it was 
not his business to call him, and that he did not bail the steamer or 
exhibit any torch. He testifies that the light whioh he had set the 
evening before was at this time still burning .brightly. One of the 
wHnesses testified that Roy had stated the morning after the collision 
that he was asleep at the time. His manner upon the stand was 
peculiar, and his answers to every question were given with a délib- 
ération and delay altogether unexampled, His quickness of appré- 
hension, exhibited in other ways, forbids the supposition that this was 
the resuit of any lack of intelligence or of compréhension of the ques- 
tions, and, in the face of the testimony of the witnesses from the 
Isaac Bell and of fhe captain of the, Norfolk, — a whoUy disinterested 
person, — I feel bound to reject Eoy's testimony on this point. The 
captain of the Eepplier testified that his lamp was a new one, and 
Eoy said that it gave a better light than the White Shoal light. The 
captain admitted that it had sometimes gone out after an hour or 
two's burning, and that its continuanco depended upon its being 
properly trimmed beforehand; and, although they testify that it ha-d 
been properly trimmed the afternoon preceding, I feel bound to hold 
that the weight of testimony decidedly shows that the lamp was not 
burning after 11 o'clock, when the Norfolk passed. Unless, therefore, 
the Eepplier was at a place of anchorage where she was legally ab- 
solved from the duty of keeping any anchor light, she must be held 
in faûlt. 

It bas been held by the suprême court that "the absence of a light 
from a sailing-vessel will not excuse a steamer from coming into col- 
lision with her, whether at anchor or sailing, in a thoroughfare out of 
the usual track of the steamer." N. Y. etc., v. Calderwood, 19 How. 
241, 246 ; The Granité State, 3 Wall. 310, 313; The Clarita, 23 Wall. 
1, 13. In the last case cited the facts did not call for any applica- 
tion of this principle ; in the second, the barge was fastened to the 
end of the pierj and in the first case the schooner was out of the 
steamer 's uBual track — "as near the eastern shore as possible;" she 
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"carried a light from her breast-hook, and the steamer was liailed 
and told to keep off." Thèse cases are, theiefore, plaiuly to be dis- 
tinguished from the présent, since the Eepplier, although at anclior 
in the stream in a dark night, afforded to the steamer no means of 
knowing her position until too late to avoid the collision. The prin- 
ciple of the above cases cannot be hère applied unless it be found 
that the Eepplier was at anehor at such a place in the river that the 
steamer had no légal justification or excuse for coming into her 
neighborhood. 

It is impossible to reconcile the testimony of the différent wit- 
nesses as to the précise place of anchorage. The captain, the mate, 
and the cook of the Eepplier, and the captain of the Alexandria, ail 
give the bearing of the light by the compass, and their estimate of 
its distance. AU except the mate testify that the light bore N. N. 
W. from the place of anchorage; the mate testifies that it bore N. by 
W.; the iibel states that it bore N. W. nearly a mile distant, and 
the captain of the Alexandria gives the same estimate of distance; 
while the captain of the Eepplier gives the distance at about half a 
mile from the light, and Eoy, the colored lad, at somewhat less. By 
référence to the chart, which is put in évidence, it will appear that a 
distance of half a mile from the light upon a course N. N. W. from 
the place of anchorage, as testified to by three of thèse witnesses, 
wonld locate the vessel in mid-channel, in at least 18 feet of water, 
and right in the usual track of steamers ; and the location and dis- 
tance as given by the Iibel would also fall in the same track. The 
captain testified that he coald not tell whether the place of anchorage 
was in the channel or not ; that the schooner drew, loaded, eight feet, 
and, with the center-board down, seven feet more ; that he came to 
anehor before hauling up the center-board, and that he could not 
hâve proceeded much further away from the channel with the center- 
board down. A depth of only 15 feet could be reached within the 
distance of half a mile from the light, only directly abreast of it, at a 
point from which the light would bear N. E. by E. instead of N. N. 
W., as three of the witnesses agrée in stating ; that is, at a point 
at least half a mile further up the stream than the place assigned 
through the compass bearings given by the libellant's witnesses. The 
mate testifies that the place of anchorage was about abreast of the 
light ; that is, directly across the river. The captain of the Alexan- 
dria says they were a little below the light. . As the river is four 
miles wide and the shore irregular, any observation of the place of 
anchorage, as to whether it was abreast of the light or directly across 
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the river, mîght easily be very inaecura,te, ând would be liable to much 
variation in the estimate of direction. 

The -watchi of Tapley, the lookout on the Isaac Bell, began atJ 
o'clock, when he came on deck some time previous to the steamer 
reaching the White Shoal light, and he saw the collision. Walthall, 
the pilot, testifies that he noted the time of passing the White Shoal 
light at eight minutes past 2, and that the collision was some two or 
three minutes after that. The steamer was going from eight to ten 
miles an bonr, and, taking the lowest estimate of speed and time, the 
collision, according to Walthall's testimony, must hâve been about 
1,400 feet, or about a quarter of a mile below the light ; and this point 
would still be further up the stream than the point indicated by tho 
compass bearings as given by the libel and by the libellants witnesses. 
Thèse statements on both sides, in ways whoUy independent, corrob- 
orate each other, and tend to show that the place of anchorage was 
considerably below the light, and in this direction a given distance 
from the light would bring the place of anchorage much nearer the 
steamer's track than the same. distance diréctly abreast of the light. 
lu the direction indicated by the compass bearings, as sworn to, a depth 
of 15 feet only would be found at not less than a mile distant from 
the light, and no one but the captain of the Alexandria gives any suoh 
estimate of distance. 

The mate of the Eepplier testifies that he hove the lead, and found 
the depth of water was two and a half fathoms. He says he did this 
after the vessel had anchored; that he hove it but once; that he had 
no particular purpose in doing so, and that he told no one at the 
time of the depth; but as the Eepplier, with her center-board down, 
drew 15 feet of water, it is hardly probable that the schooner went 
upon shoal water until she strack bottom. Nor does the captain claim 
that; he only says that he could not bave gone in much further, 
and it was then low water. The captain of the Alexandria, who was 
from 100 to 200 yards di&tant, and about one length further down 
the stream, testified that he anchored in two and a half fathoms of 
water, but does not state whether he hove the lead, or whetber this 
was merely his estimate of the depth ; and if that was the true depth 
where the Alexandria anchored, the depth of water from 100 to 200 
yards nearer the light must hâve been somewhat greater. As the heav- 
ing of the lead by the mate was without any spécial object, and as no 
action was based upon it, it can only be regarded as a casual observa- 
tion, at best, and not to be relied on for perfeet accuracy. 
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The Isaac Bell drew, loaded, 14 feet of water, and the Norfolk about 
the same. Both vessels passed the White Shoal light very nearly 
in the same track. It is in the highest degree improbable that 
both vessels would hâve deviated largely from their oMinary course 
in the same night, and in the same direction, from no assignable 
caise. Those on board of each testify that they were upon their 
usual track, and that the Eepplier was "in the channel," or "near 
the channel." Two witnesses from the light-house, who saw the 
schooners anchor, (to whose testimony, however, standing alone, I 
Bhould net ascribe mnch weight,) also say that they were right in the 
channel. 

From ail this testimony it secrns perl'octly clear that the Eepplier 
could not hâve been anchored so far from the channel as legally to 
dispense with the maintenance of the ordinary anchor light. Her 
position was certainly near the track of steamers. The depth of 
water there at half tide, when the Isaac Bell passed, must hâve been 
at least three feet in excess of her draiight. It was in the navigable 
part of the river, and had an anchor light been exhibited by the Eep- 
plier there is no reason to suppose she would not hâve been avoided 
as the Alexandria was avoided; nor should I be warranted in hold- 
ing, upon évidence so discrepant, that both the Isaac Bell and the Nor- 
folk were so far out of their ordinary track as to be in a part of the 
river where they had no lawful right to navigate, so as to constitute 
ipso facto négligence contributing to the collision. 

It is not necessary to consider the point raised by the claimant, 
whether the absence of an anchor watch, [The Clara, 13 Blatchf. 509 ; 
102 U. S. 200,) or the failure to exhibit a torch-light, as provided by 
section 4234 of the Revised Statutes, would of themselves be a bar to 
the libellant's reeovery. The Samuel H. Crawford, 6 Fed. Rep. 906; 
Brainard v. The Steamer Narraffansett, 3 Fed. Rep. 251; The Léopard, 
2Low. 238; The Eleanora, 17 Bleitchî.SS. There are other contra- 
dictions and irreconcilable discrepancies in the évidence as to other 
points in the case, on both sides, to which I do not think it necessary 
to refer, as the two points above decided are safficient to dispose of 
the case. There was ample room for the Reppliér to hâve proceeded 
further to the south for anchorage, and no difficulty in her doing so 
upon raiaing the center-board, wholly or in part; and the collision 
must be deemed to hâve arisen wholly from her fault in unneces- 
sarily anohoring in, or too near, the channel, and when thus anchored 
in not maintaining a suitable anchor light, 

The libel must, therefore, be dismissed, with costs. 
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In re Codding & Eossell, Bankruptsj 
{District Court, W. B. Pennsylvania. December 21, 1881.) 

1. PARTifERSHiP — Real Estatb. 

Real estate owned and held by copartners as partnershîp property, and 
brought into the firm stock, is not converted absolutely and lor ail purposes. 
It is to be treated as personalty, in go far as may be neces' ai-y to sccure the 
paynient of the flrni debts and advances made by the partners respectlvely, but 
for every other purpose it remains real estate. 

2. SAMB — JUDGMEKT— LiBKB. 

A judgment against a partnershîp for a partncrship debt, entered by confes- 
sion of ail the partners, is a lien upon the partnership real estate. 

In Bankruptcy. Sur exceptions to register's report, distributing 
fund frona sale of real estate. 

Wm. A. Stone, for report. 

John W. Mix and Williams é Angle, for exceptants. 

AcHEsoN, D. J. This contest is over a fund realized from the real 
estate of the bankrupts, sold by the assignée divested of liens. The 
claimants are Lawrence Butler and Matth'ew Jackson, two judgment 
creditors of the bankrupt firm on the one hand, and, on the other, 
the assignée in bankruptcy. The judgments are not assailed as 
unlawful préférences, but it is denied that they were liens against the 
real estate ; and therefore the assignée daims the fund for the benefit 
of the gênerai creditors of the firm. 

No exceptions having been filed to the register's findings of fact, 
their correctness will be assumed. Thèse findings are substantially 
as foUows 

John A. Codding and Chauncey S. Eussell, the bankrupts, composed the 
firm of Codding & Ruasell. The said real estate was owned and held by the 
bankrupts, as copartners, for partnershîp purposes and as partnershi{) property. 
The judgment of Lawrence Butler was entered against "Codding, Eussell & 
Ce," (a name by which the firm wa« formerly désignâtes,) upon a judgment 
note signed " Codding, Eussell & Co." The judgment of Matthew Jackson wa.s 
entered against " Codding & Eussell," upon a judgment note signed " Codding 
& Eussell." The considération of each note was tnoney loaned to and used 
by the partnershîp. Both partners participated in giving the notes, and the 
judgments thereon were each entered at the suggestion of both the partners. 

Any question growing out of the Butler judgment note having been 

entered up in the old firm name may be dismissed from the case; 

for the Jackson judgment alone, under the rule which prevails in this 

court to allow interest on a judgment down to the time of distribu- 

v.9,no.l5 — 54 
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tion, "wonlà absorb the whole f and ; and Jackson does not question 
the lien of ButleV's judgment, or his rigiit to bô paid out of the pro- 
ceeds of sale. The question upon which the case turns is whtther 
a judgment against a partnership, for a partnership debt, entered by 
confession of the firm, and at the suggestion of ail the partners, is a 
lien against the partnership real estate. The register held that it was 
not, and he awarded the fund to the assignée in bankruptey. The 
décision of the register rests exclusively upon the assumption that 
partnership real estate is personalty, and therefore not the subjççt of 
a judgment lien. But the doctrine that partnership real estate is to 
be treated as personalty is not to be pushed too far. Eeal estate 
brought into a firm as stock is not converted absolutely and for ail 
purposes. The conversion manifestly has its limitatipns. For ex- 
ample: partnership real estate unquestionably is governed by the 
statute of frauds. Again, to pass the title each partner is required to 
join in the oonveyance. Story, Part. § 94 ; Parsons, Part. § 377. 

I suppose no one would seriously maintain that on an exécution 
against a firm a constable .oould seize and sell their real estate. It 
was held in Fo^ter's Appeal, 74 Pa. St. 391, that after payment of 
the firm debts and the advances made by the surviving partner, the 
remaining share of a deceased partner in partnership real estate 
passed, not to his personal représentatives, but to the widow and heirs. 
Conversion of partnership real estate is allowed to secure, in the 
interest of the partners themaelves, the payment of the firm debts 
and advances made by the partners respectively. Id. Therefore, the 
true doctrine, as I conceive, is that in so far as may be necessary to 
attain those ends, partnership real estate is to be treated as person- 
alty, but for every other purpose it remains real estate, and is subject 
to the principles and laws applicable to that species of property. Why, 
then, is partnership real estate not bound by the lien of a judgment 
against the partnership for a partnership debt, especially where such 
judgment is entered by confession of the firm and at the instance of 
ail the partners ? From a very early period it has been the settled 
law of Pennsylvania that a judgment is a lien on every kind of right, — 
on every sort of bénéficiai interest, — in real estate, vested in the 
debtor at the time of the judgment. Caskhuff v. Anderson, 3 Binn. 9 ; 
ïroubat & H. §§ 58, 778; Price, Liens, 277. 

The gênerai creditors of a firm are preferred in the distribution of 
firm assets wholly by virtue of the equities of the partners, and not 
on aecount of any equities of their own. They themselves bave no 
lien upon the partnership property. What right, therefore, hâve they. 
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or an assignée in bankruptcy who représenta them, to gainsay the 
lien of a judgment upon the partnership real estate -where that judg- 
ment is for a firm debt, and was entered against the partnership by 
the confession of the firm? The validity of a mortgage given by 
partners upon partnership real estate was distinctly recognized in 
Lancaster Bank v. Myley, 13 Pa. St. 544. But if the partners may 
encumber their real estate by mortgage, why may they not do so by 
judgment ? Undoubtedly it was the intention of Codding & Eussell 
to give Butler and Jackson judgment liens, and I am at a loss to see 
upon what principle that intention is to be frustrated by tbe assignée 
in bankruptcy, who stands, in this matter, in no better position than 
the bankrupts themselves. 

While, perhaps, the précise question now before me bas not been 
judicially determined, yet in morô than one case the validity of such 
judgment liens, it would seem, bas been assumed. Overholt's Appeal, 
12 Pa. St. 222; Envin's Appeal, 39 Pa. St. 535. And it is said by 
Mr. Price, in bis work on liens, that a judgment for a firm debt would 
bind the real estate of the firm. Price, Liens, 280, 281. 

And now, December 21, 1881, the exceptions to the register's re- 
port are sustained; and it is ordered that the fund for distribution 
be applied first to the paymeut of the judgment of Lawrence Butler, 
and the residue to the judgment of Matthew Jackson, and that the 
assignée pay the fund to said judgment creditors in accordance with 
this decree. 

Note. The gênerai rule that in equity partnership real estate is treated as 
mere personalty and is governed by the gênerai rules applicable to that 
species of property, is well settled. See Nicoll v. Ogden, 29 111. 323 j Mauck 
V. Mauok, 54 III. 281 ; Arnold v. Wainwright, 6 Minn. -358 ; Baxris v. Chris- 
tian, 15 Gratt. 11 ; Seruggs v. Slair, 44 Miss. 406 ; Whitney v: Cotton, 53 Miss. 
689; SUl V. Seach, 12 N. J. Eq. 31; Ludlow v. Coqper, 4 Oliio St. 1; Moder- 
well V. Mulllmn, 21 Pa. St. 257; Day v. Perkins, 2 Sandf. Ch. 859; Andreios 
V. Brotvn, 21 Ala. 437 ; Bîaok v. Black, 15 Ga. 445 ; Galbraith v. Gedge, 16 
B.Mon. 631; Divine v. Mitchum, 4 B. Mon. 488; Cotes v. Coles, 15 Johns. 
159 ; Pratt v. Oliver, 3 McLean, 27. 

This rule, however, grows ont of the peculiar nature of the partnership 
relation, and is adopted for the purpose of doing justice betweeu partnera, or 
between them and others having dealings with them, and for the purpose of 
properly adjusting the relations between them, or between them and others 
having dealings with, or relations to, the partnership. It is not an arbitrary 
rule, by which a court of equity transmutes real estate into personal property, 
when it is once owned and possessed by a partnership, and causes it to take 
that character outside of, aud independent of, the exigeucies of the partner- 
ship. Blaok Vi JSZàcft, 15 Ga. 445. Eeal property, purchased with partner- 
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ship fimds, for partnership purposes, and which lemains after paying the 
Jebts of the firm and adjustiiig the équitable clairas of the différent members 
of the firm, as between themselves, is accordingiy considered and treated as 
real estate. Buckley v. Buckley, 11 Barb. 43 ; Sci-uggs v. Blaîr, 44 Miss. 456. 
See, however, Thayer v. Lane, Walk. Ch. 200. And, where not needed for 
such purposes, it descends to the heir, lilie other real estate. Williamson v. Fon- 
tain, 7 J. Bax. (Tenu.) 212; Foster's Appeal, 74 Pa. St. 391. See, also, Teat- 
inan v. Woods, 6 Yerg. 20; Gaines v. Catron, 1 Humph. 514; Piper v. Smith, 
1 Head, 93 ; McGrath v, Sinclair, 55 Miss. 89 ; Summey v. Fatton, 1 Wins. (N. 
C.) Ec(. (No. 2) 52. And,in the settlement of the estate of a deceased partner, 
any real estate of the partnership, remaining after the fulfllment of ail part- 
nership obligations, is to be treated as realty. Wilcox v. Wilcox, 13 Allen, 
252. Keal estate owned and used by a firm may, however, be deemed per- 
sonalty, not only for purposes of the partnership, but for distribution also, 
when the intention of the partners that it sliould be so treated appears. In 
the absence of their agreement, express or implied, to this effect, it should only 
be so regarded for the purposes of the partnership, and after thèse are an- 
swered, the surplus should be héld to be real estate for ail other purposes. 
Lowe V. Lowe, 13 Bush, 688. See, also, ScTuggs v. Blair, 44 Miss. 406. Com- 
pare Bank of Louisville v. Haie, 8 Bush, 672; Cornwall v. Cornwaïl,& Bush, 
369. Partnership real estate can only be conveyed as real estate by those 
holding the légal title; and if only one partner exécutes the deed, whether it 
be in his own name or in the name of the firm, such deed will not convey 
more than the interest of the partner executing the conveyance. Coles v. Cales, 
15 Johns. 159; Jackson v. Stanford, 19 Ga. 14; Davis v. Christian, 15 Gratt. 
11; Anderson v. Tompkins, 1 Brock. 456; Willey v. Carter, 4 La. Ann. 56; 
Arnold v. Stecenson, 2 Nev. 234 ; Bonaldson v. Bank of Cape Fear, 1 Dev. Eq. 
103; Goddard v. Renner, 57 Ind. 532. 

Partnership real estate must, like other partnership assets, be first applied 
to the satisfaction of the partnership debts. Matlock v. Matlock, S'Ind. 403 ; 
Win^low V. ChiffelU, 1 Harp. Ch. 25; Hunter v. Martin, 2 Rich. 541; Ovm-- 
holt's Appeal, 12 Pa. St. 222; Marvin v. Trumhull, Wright^ 386; Bryant v. 
Hunter, 6 Bush, 75; Cornwall v. Cornwall, Id. 369; Nat. Bank of Metropolis 
V. Sprague, 20 N. J. Eq. 13; Uhler v. Semple, Id. 288. The doctrine, however, 
that a separate debt of one partner shall not be paid out of the partnership 
property till ail the partnership debts are paid, is said to be applicable only 
where the prihciples of equity are invoked to interfère in the distribution of 
the partnership property among the creditors. Mittnight v. Smith, 17 ÎT. J. 
Eq. 259. See, also, Qillaspy v. Peck, 46 lowa, 461. 

As the ordinary creditors of an individual hâve no lien on his property, and 
cannot prevent him from disposing of it as he pleases, so the ordinary cred- 
itors of a firm hâve no lien on the property of the fîrm,so as to be able to pre- 
vent it from parting with that property to whomsoever it chooses. 2 Lind- 
ley, Part. (Ewell's Ed.) *654, 655, and cases cited in note. Partners hâve the 
power, therefore, while the partnership assets remain under their control, to 
appropriate any portion of them to pay or secure their individual debts. A 
mortgage, given by them to secure individual debts, fairly due, is not rendered 
void by the mère fact that it opérâtes to give individual debts a préférence 
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over demanda Of the firm ; nor will sucli mortgage be set aside for that reason 
by a court of equity, unless, perhaps, when created in contemplation of insolv- 
ency, to give an improper préférence. Nat. Bank of MetropoUs v. Spragtie, 
20 N. J. Eq. 13. See, also, Wate7-man v. Runt, 2 E. 1. 298. If a partnership 
may thus exécute a valid mortgage, to secure the individual debt of one part- 
ner, much more may it legally encumber its real estate, by mortgage, to secure 
a firm debt, aa in Lancaster Bank v. Myley, 13 Pa. St. 544, cited in tlie prin- 
cipal case. And, as stated by the learned judge who delivered the opinion in 
the principal case, if the partners may encumber their real estate by mortgage, 
no reason is seen, there being no unlawful préférence created, why they may 
not resort to any other lawful method of creating a lien upon such property. 
No case has been found upon the précise question involved in the principal 
case, but, upon principle, its coiTeetness seems beyond question. 

Union Collège of Laio of Chicago, January 18, 1882. 

Maeshall D. Ewell. 



Heedsman and others v. Lewis and others. 

{Circuit Court, E. D. New York. January 30, 1882.) 

1. Equitt— Issues of Pact. 

Neither party to a suit in equity brought in a fédéral court has an absolute 
right to hâve a question of fact ariaing in the cause passed on by a jury. 

On a Motion to Award Feigned Issues. 

H. P. Herdsman, for complainants. 

Blatckford, Seward and Griswold é De Costa, for défendants. 

Benedict, d. J. This is a motion in an equity cause for the trial 
before a jury upon feigned issues of certain questions of fact raised 
by the pleadings. It appears by the papers that no testimony what- 
ever has yetbeen taken in the cause, and that the décision may turn 
upon the. question of fact, whether certain instruments described in 
the bill, and against which the plaintiffs seek relief, were procured by 
fraud and duress. While it is not doubted that a court of the United 
States, sitting in equity, may in a proper case direct questions of fact 
arising in an equity cause to be passed on by a jury, neither party 
has an absolute right to such a trial. Whether a jury trial be in any 
case necessary or désirable dépends upon the faots of the case. In 
this case I see no necessity at this time for such a proceeding. 
Feigned issues are awarded, it is said, "in order to relieve and ease 
the conscience of the court," but hère the necessity of such relief does 
not as yet appear. The surmise that the testimony, when taken before 
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an examiner, will prove conflicting and uncertain, affords no founda- 
tion for présent action by the court, 

Another of the reasons assigned for granting feigned issues, viz., 
because "the court is so sensible of the deficieney of trial by writteu 
évidence," (2 Daniell, Ch. Pr. 631,) also fails in this case, for it is 
quite apparent that on a jury trial the testimony would be for the 
most part in writing, owing to the circumstance that the transaction 
in question occurred in Texas. 

For thèse reasons the motion to award feigned issues in the caie 
at this time is denied. 



WoosTEE V. Clabk and others. 
{Œreuit Court, S. D. New York. August 29, 1881.) 

1. TEBTIMONr— RULE 69. 

Bquity rule 69 is imperative that no testimony taken after time shall Vie 
ûllowed to be read at the hearing. 

On Motion to Strike out Testimony. 

Blatchfoed, C. J. The motion to strike out the testimony taken on 
the part of the défendants must be granted. Eule 69 is imperative, 
that no testimony taken after time shall be allowed to be read at the 
hearing. The plaintifif duly objeoted on the record to the taking of 
what was taken, on the ground that it was taken after time, and such 
objection has never been waived. Moreover, the défendants, after 
that, specially moved for time to take proofs, and the motion was 
denied. 

The proof of the sale of a binder is sufQcient. It îs plain that it 
infringes claims ^, 4, and 5. The granting of the reissue to the 
plaintiff is sufficient proof of his title to sue. 

There must be a decree for the plaintiff. 
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MiLLIKEN U. Ross. 

{Circuit Court, K. D. LouUiana. June, 1881.) 

New Tbiai. 

After two conctirring verdicts the court wi 11 not grant anothcr new trial, 
unleès the jury hâve manifestly disregarded the law as given them by the court. 

On Rule for New Trial. 

J. P. Hornor and F. Baker, for plaintîff. 

Kennard, Howe é Prentiss, ÎQV deîenàsknt. 

BiiiLiNGs, D. J. This case is submitted on an application for a 
new and third trial, and to set aside the second of two concurring ver- 
dicts. In the matter of granting new trials and setting aside verdicts, 
the circuit courts are govemed by the statutes of congress, (1 St.' 83, 
§ 17,) and "where there has been a trial by jury" are rostricted to 
"reasons for whieh new trials hâve usually been granted in the courts 
of law." The question, therefore, is one of usage in the common- 
law courts. One verdict has already been set aside as being agaînst 
the weight of testimony. The question now is whether a second ver- 
dict, upon substantially the same testimony shall be set aside. 
There is, I think, a well-settled rule that in such a case the court 
will defer to a second verdict. 

In Winnerton y. Marquis of Staff or d, 3 Taunt. 233, Lord Mansfield 
held that, although the judge who last tried the cause thought the 
«vidence against the verdict preponderated, nevertheless, when the 
évidence was conflicting, the court ought to refuse to grant a second 
new trial; Lord Mansfield remarking that "it could never be right to 
make no weight of two verdicts in order to take a chance of a third." 
See, also, to the same effect, Fowlcr v. Mtna Fire Ins. Co. 7 Wend: 270. 

There undoubtedly are cases when it would be the duty of the 
court to set aside any number of verdicts. But those are cases in 
which juries manifestly disregard the rules of law as. given to them 
by the court. But this is not such a case. The question hère is 
one of fact, viz., the good faith or reaiity of a claimed transfer of 
a promisBory note. When two successive verdicts are oontradictory, 
and the last is unsatisf actory to the court, a new trial ,may be ordered. 
Pa/rker v. Ansel, 2 W. Bl. 963. It may also be done after two con- 
curring verdicts. Goodwin v. Gibbons, 4 Burr. 3108. But this is 
seldom done. Clerk v. Udall, 2 Salk. 649 ; Chambers v. Bobinaon, 2 
étrange, 692. ■ ' i ;. 

The new trial is refused. ' ,.i'. 
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Hatch V. Indianapolis & Speingfxeld E. Co. and others. 

[Circuit Court, D. Indiana. January 21, 1882.) 

1 . Mastees ts Chancery— Kepobts of, and Exceptions Theheto. 

Masters are usually employed in taking accounts and making computations, 
and in making inquiries and reporting f acts. In such références it was usual 
for the masters to prépare drafts of tlieir reports before argument, and argu- 
ment was heard by the masters only on objections to the drafts. In such cases, 
manifestly, parties were eutitled to an inspection of the drafts, and to be heard 
on their objections tliereto. 

?. Samb — Practicb. , 

But if a référence is màde embracing questions of law and fact, and after 

hearing the testimony, and the arguments of counsel, the master prépares a 

report of his flndings, there is no good reason for observing the formalities of 

- the old practice in submitting the report to the parties for hearing thereon 

before the master. 

3. Samb — Samb. 

It is not the practice in this district, nor in this circuit, for the master, after 
having heard full argument, to submit a draft of his report to the parties for a 
hearing thereon upon objections thereto. When a case has been fully argued 
in the flrst instance the légal right of the unsuccessful party to make objec- 
tions before the master to the draft of his report, and argue the same, is not 
recognized in practice. 

4. Samb— RuLES 77 and 83 of the Sdtremb Ooukt. 

The rules of the suprême court for conducting références before masters pro- 
vide a simple and expeditious procédure, and were obviously intended to dis- 
pense with the old formalities incident to the settling, etc., of the master's 
report. Vide rules 77 and 83. Thèse rules establish a procédure in themselves^ 
and référence to the practice of the high court of chancery in England, as it 
existed in 1842, for the formalities attending the settlement, or making of mas- 
ters' reports, and the entering of exceptions thereto, is unnecessary. 

In Chancery. 

Edwin H. Ahhott and C. D. Page, for complainant. 

Baker, Hood é Hendricks, Bouche é Lamme, and James M. Johnson, 
for respondents. 

Geesham, d. J. The bill in this case alleged that the railroad 
Company was indebted to the complainant in a large sum for labor 
and materials furnished in the construction of a part of the respond- 
ents' road; that certain stockholders, who were made défendants, 
had never paid their stock subscriptions ; and that the company was 
insolvent and the road had been abandoned. The court was asked 
to ascertain and decree the amount due from the company to the 
complainant; also for a decree against the individual stockholders, 
requiring them to pay into court a sum sufi&cient to satisfy the com- 
plainant's demand and costs of suit. 
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After the case was put at issue it was referred to the master to 
take and report the testimony and a finding thereon. Both parties 
appeared before the master and took testimony, without objecting to 
the terms of the référence. Having heard the arguments of counsel 
on both sides, the master prepared his report and filed it in the clerk's 
office on the twenty-fourth day of August, 1880. This was done 
without notice to either party that the report was ready to be filed. 
The same day, or within a day or two thereafter, the complainant's 
counsel were fumished with a copy of the report. Nothing further 
was done in the case until the twenty-third day of September, when 
the complainant's counsel filed a written motion to recommit the 
report to the master for review, because the master had gone beyond 
the matters to him referred, had omitted to report upon divers mat- 
ters properly included in the référence, and had filed his report with- 
out submitting the same in draft to the complainant, and allowing 
him opportunity to make his objections thereto, and thus lay the 
requisite foundation, under the rules and practice established by the 
suprême court, for taking valid exceptions to the report if the master 
should overrule any of said objections. 

It is urged by the complainants' counsel that, after writing out his 
report, and before filing it in the clerk's office, the master should 
bave notified counsel that it was in draft, thereby aiïording them 
opportunity to point out supposed errors, and make objections to his 
conclusions, so as to give him an opportunity of considering and cor- 
recting his report, and that no exceptions, according to correct chan- 
cery practice, can be heard by the court which hâve not been carried 
in before the master. 

It is also further urged by the counsel that the equity rules do not 
cover ail the détails of equity practice, and that this is évident from 
rule 90, which adopta the English practice in omitted cases, as it was 
known and understood when the equity rules were adopted. Thèse 
rules were promulgated by the suprême court and took efïect on the 
second day of August, 1842. It seems to hâve been the practice in 
England, for some time before our equity rules were adopted, that a 
party should never except, unless he had flrst objected to the draft of 
the report before the master, and when there was no objection brought 
in it was allowed good cause to discharge the exception. That beihg 
the practice, of course the unsuccessful party was entitled to notice 
that the report was in draft. 2 Daniell, (2d Am. Ed.) 1483. This 
seems to be recognized as the correct practice in some of the courts 
of this country. Troy, etc., v. Corning, 6 Blatohf. 328 ; Gaines v. New 
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Orléans, 1 Woods, 104; Ghurch v. Jaques, 3 Johns. Ch. 77; Qkaves 
V. Ferguson, 2 Tenu. Ch. 589; Gordon v. Lewis, 2 Sumn. 143 ; Bylng- 
ton V. Wood, 1 Paige, 145. 

InStory v. Livingston, 13 Pet. 359, tbe court say: 

"Strictly, in chancery practice, though it is différent in sorae of our states, 
no exceptiona to a master's report can be made wliich were net takeii bef-^re 
the master; the object being to save time and to give him an opportunity to 
correct his error or to reconsider his opinion. Dick. 103. A party neglecting 
to bring in objections cannot afterwards except to the report, (Harr. Ch. 
479,) unless the court, on motion, see reason to be dissatisfled with the report, 
and refer it to the master to review his report, with liberty to the party to 
take objection to it. 1 Dick. 290; Madd. Kep. 340, 555. But, without restrict- 
ing exceptions to this course, we must observe that exceptions to a report of a 
master must state, article by article, those parts of the report which are iutended 
to be excepted to," 

White the practice contended for by the complainant is hère referred 
to as correct, according to strict rule, the court declined to enforce it 
against the excepting party. 

McMicken v. Perin, 18 How. 507, was decided in 1855, some years 
after the adoption of the equity rules, and without alluding to rule 
88. After referring to Story v. Livingston as deciding that no objec- 
tions to a master's report can be made which are not taken beforo 
the master, the court says: "The court will not review a master's 
report upon objections taken hère for the first time." The exceptions 
to the master's report had not been taken in the circuit court, but for 
the first time in the suprême court. 

The practice contended for by the complainant was referred to in 
Story V. Livingston as being correct according to strict rules, without, 
however, being enforoed; and in McMicken v. Perrin the question was 
not before the court. 

Masters are usually employed in taking accounts and making 
computations, and in making inquiries and reporting facts. In réf- 
érences of this character drafts of the reports hâve been prepared 
before argument, and argument was heard before the master only on 
objections to the drafts. In such cases it is clear the parties were 
entitled to inspect the reports and to be heard on such parts of them 
as were objected to. But if a référence is made embracing questions 
of law as well as fact, and after hearing the testimony and the argu- 
ments of counsel, as was done in this case, the master prépares a 
report of his findings, I can see no good reason for observing the for- 
malities of the old practice. It resembles a trial befoi-e a référée 
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when the parties are fully heard, and their respective points and posi- 
tions are fully stated to and understood by the trier. Thia case was 
argued at great length before the master, and he, no doubt, compre- 
hended the exact points in controversy. If the complainant's motion 
should be sustained, his counsel would probably go before the mas- 
ter, and, in support of objections to the draft, again repeat the argu- 
ments that he urged in the first instance. 

It is not the practice in this district, nor, as I understand, in this 
circuit, for the master, after hearing full argument, to prépare a draft 
of his report and then notify the parties and summon them to make 
objections, When the case bas been fully argued'in the first instance, 
the légal right of the unsuccessful party to go before the master, make 
objections to the draft of the report, and argue those objections, is not 
recognized in practice. 

The equity rules provide for conducting références before masters 
in a simple and expéditions manner. It is fair to assume that in 
adopting thèse rules the suprême court meant to dispense with the 
old^ formalities incident to settling the master's report. Eule 77 pro- 
vides that the — 

•"Master shall regulate ail the proceedings in every hearing bei'ore him, upon 
every such référence, * * * " and " the master," says rule 83, " as soon as 
his report is ready, shall return the same into the clerk's office, and the day of 
the retum shall be eutered by the elerk in the order bock. The parties shall 
hâve one month from the filing of the report to flle exceptions thereto; and if 
no exceptions within that period are flled by either party, the report shall stand 
conflrmed the next rule-day after the month is expired. If exceptions are flled, 
they shall stand for hearing before the court, if the court is then in session ; or, 
if not, at the next sitting of the court which shall be held thereaf ter." 

Nothing is said hère, or in any of the other rules relating to prac- 
tice before masters, about notice to parties that the report is in draft, 
and to appear before the master and settle it. "As soon as his re- 
port is ready," "the master shall retarn it into the clerk's ofi&ce," and 
"the parties shall hâve one month from the filing of the report to file 
exceptions thereto." The report is ready, within the meaning of rule 
83, when it is written. 

It is not necessary to refer to the practice of the high court ot 
chancery in England, as it existed in 1842, for the formalities attend- 
ing the settlement or making of masters' reports, and the entering 
of exceptions thereto. Thèse matters are provided for in the equity 
rules. I hâve considered the only question that seemed to be relied 
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on in the argument of the motion. During the argument the com- 
plainant's counsel, inasmuch as they rnight hâve been misled as to 
the practice in this district, were offered leave by the court still to 
iile exceptions to the report, notwith standing the fact that the time 
limited by the rule for taking exceptions had elapsed. This offer 
they declined. In declining it counsel said they 'preferred to stand 
upon their légal rights. 
Motion overruled. 



Oglesbt and another v. Sillom and Husband. 

(Circuit Court, E. D. Louisiana. July, 1881.) 

1. Domicile— Citation. 

By the laws of Louisiana tlie domicile of the wife follows that of the hus- 
band. Therefore, a citation for the wife, left at the domicile of the husband, in 
this State is good, and is binding on her. 

In Equity. 

Mott de Kelly, for plaintiffs. 

Hudson é Fearn, for défendants, 

BiLLiNGS, D. J. This suit is instituted to foreclose a mortgage 
executed by a married woman upon her property. The first question 
is as to the validity of the service of the subpœna. The service was 
made at the domicile of the husband, there being no légal séparation. 
This is a valid service upon the wife, according to the rules in equity 
of the suprême court, and according to our Code of Practice. The 
rule of the suprême court uudoubtedly refers the question of domicile 
to the laws of the state, and the séparation in fact does not prevent 
the husband's domicile being that of the wife. The service is, there- 
fore, légal, and Mrs. Sillom is properly called upon to answer. In 
fact, this défendant, who is a married woman, bas lived in France 
for the past 17 years, although the légal domicile of her husband, 
and consequently that of herself, is within this state. Though the 
service is légal and brings her before the court, the time which 
should be allowed her to consider in a cause should be determined by 
her actual résidence, and should be sufficient to enable her, as to 
matters of fact, to communicate with her solicitors. The question 
hère being as to whether a receiver should be appointed to administer 
a plantation, and the proof being that it is well administered ; and, 
further, it being impossible that any crop can be taken from the 
plantation until late in the autumn^ — tbere is little risk of damage to 
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tlie complamants in allowing reasonable delay for tlie purpose of 
suitable préparation on the part of the real défendant, whose inter- 
e ts are distinct from those of her husband. 

It 18 therefore ordered that the hearing of the application for the 
appointment of a receiver be continued to the third Monday of 
Fovember. 



McGowAN V. La Plata Mining & Smelting Ce. 

(Uircuit Court, D. Colorado. January 11, 1882.) 

1. Mastbb and Servant. 

A master is bound to inform his servant of facts within his knowledge afïect- 
ing the safety of the servant in the service to be performed, wheu the ^atter is 
igaorant of them. 

2. PiiBBUMPTIONS. 

The law will not présume that men of ordinary intelligence know the explo- 
sive power of hot slag whenthrown into water. 

On Motion for a New Trial. 

J. D, Murphy and T. A. Green, for plaintiff. 

J. F. Frueanff, for défendant. 

Hallett, d. j. That a master is bound to inform his servant of 
facts within his knowledge afifecting the safety of the servant in the 
service to be performed, when the latter is ignorant of such facts, 
eeems to be conceded. 

A lot-owner employed a carpenter to build for him, but did not 
inform the carpenter that his title to the lot was contested. The car- 
penter, pursuing his labor on the lot without suspicion of danger, was 
attacked by the parties claiming adversely to the employer, and se- 
verely injured. On this the employer was held liable in damages for 
his omission to notify his servant of the danger impending. Baxter 
V. Robert s, U Cal. 187. 

A miner employed to sink a shaft was not informed of a crack or 
opening in the side of the shaft, of which his employer had knowl- 
edge. The shaft caved in and injured the miner, and his employer 
was held liable for his négligence in not giving notice of the crack in 
the shaft. Strahlendorf V. RoRcntkal, 30 Wis. 675. 

But it is contended that the rule cannot be applicable to the case 
at bar, as it relates only to facts withheld from the servant, and not 
to instruction in the principles of natural philosophy. Tbe water in 
front of the furnace, and the act of overturning the hot slag, may 
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have corne of the négligence of the plaintiff. Indeed, the évidence 
points to that conclusion, and the explosion which followed was the 
natural resuit, of which plaintiff should have been informed; or, at 
ail events, défendant was under no duty to inform him. This is the 
argument against the verdict. And certainly, within limita, the law 
will assume that every one has knowledge of destructive forces in the 
■world and the powers of the earth and air. Of such is the knowl- 
edge that cornes to every man of sound mind, in the ordinai-y course 
of his life, that fire will burn ; that water will drown ; that one may 
fall off a précipice; and the like. Eecently in this court it was said 
of one who mounted a push car on a railroad, and went down a steep 
grade, to his hurt, that, knowing the grade, it was his own folly not 
to heed the law of gravitation ; because it is known to ail men of 
Sound mind and of ail degrees of intelligence that wheeled vehicles 
go down hill with increasing speed if left to themselves. And in this 
case the jury was told that the plaintiff could not have recovered for 
a burn caused by spilling the slag on himself. But the explosive 
power of hot slag when cast into water is not within the intelligence 
of ordinary men. It is doubtful whether many people of éducation 
know the force and violence of such an explosion ; and, if fuUy in- 
formed, how many of them, when put to service at a smelting fur- 
nace, would recall their learning without a suggestion from some 
source. 

What the law will présume as to the knowledge of men in matters 
of this kind, may, in some instances, be a question of difficulty, and 
certainly it would not be easy to lay down a gênerai rule on the sub- 
ject. In the face of the plaintiff's testimony, however, to the effect 
that he had no knowledge or information of the danger to which he 
was exposed, it would be manifestly unjust in this instance to hold, 
as matter of law, that he hud notice of it. 

After ail, it is not so much a question whether the party injured 
has knowledge of ail the facts in his situation, but whether he is 
aware of the danger that threatens him. What avails it to him that 
ail the facts are known if he cannot make the déduction that péril 
arises from the relation of the facts ? The péril may be a fact in 
itself of which he should be informed. So, in Coombs v. New Bedford 
Cordage Go. 102 Mass. 573, the machinery which caused the injury 
was open to view, and probably it was seen by the party injured. 
But the danger of the position was not explained, as was necessary 
for the protection of one who had no knowledge of it. In another 
case in the same court the rule was applied to an adult person who 
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had f ùU knowledge of ail the facts out of which danger arose, but the 
danger itself was not pointed out to him. O'Connor v. Adams, 120 
Mass. 427. The correct rule as to defendant's liability was announced 
at the trial, and as to the damages the amouut is not so large as to 
challenge the attention of the court. To one in plaintiff's situation 
the sum is considérable, without doubt, but the injury was great and 
the suffering intense. It is impossible to say the jury acted from 
préjudice or passion, or that they passed the limita of fair discrétion 
on the évidence. 
The motion for a new trial wili bé denied. 



The Eichmond.' 

(CHreuit Court, E. D. Louim'ana. June, 1881.) 

1. Rbousation. 

It is not a good cause of challenge that a judge bas formerly been of counsol 
for one of the parties In a différent cause. 

BiiLiNGS, D. J. A motion bas been liiade that I should décline to 
Bit in this cause because I hâve been of counsel. The doctrine oJ 
récusation of judges is of continental origin. According to the la^s 
of Great Britain it has been unkûown sinco before Blackstone's time 
According to the law which prevails upon the continent, and at 
declared in the Code of France, a judge is recusable if he has given 
counsél, pleaded, or written of the controversy, has previously acted as 
judge or arbitrator, or defrayed the expenses of the suit, deposed as a 
witn6ss, etc. But at the common law as it prevailed in England, and 
was adopted by the people of the United States, there could be ijc 
challenge or récusation of judges on the ground that the judge had 
been of counsel. See Coke, Litt. 294; 2 Bro. Civ. & Adm. Law, 
369 ; 3 Bl. Corn. 361 ; Lyon v. State Bank, 1 Stewart, 442. 

This leaves nothing to be considered except the United Statea 
statutes. Of thèse there are two. The first, which is found in the 
Eevised Statutes, § 601, applies only to causes pending in the district 
courts, The last, found in the Eevised Statutes, § 615, authorizes 
and requires the court, on the application of either party, to transfer 
a cause to another circuit court. There could be no pretext that the 
first statute applied. It would dispose of the second statute to say 
that this is not an application to transfer to another court. In Spen- 
cer V. Lapsley, 20 How: 266, it is settled that the inability was to bf 
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disclosed on the record, upon motion of one of the parties, and that a 
judge interested might make the order of removal. 

It is clear that, except upon motion to remove, the machinery pro 
vided by the statuts could not be set in opération, even in a cause 
included in its scope. 

But does this cause fall within this statute, even had thia applica- 
tion been a motion to remove? The ground suggested is that the 
judge bas been of oounsel. The language of the statute is, has "been 
of counsel for either party. " In this case the judge had been one of 
the parties in a suit in law for damages by collision. In that suit an 
appeal bond had been given, and the pending proceeding is to fix the 
liability of the sureties on the appeal bond. It would seem that the 
controversy or cause hère, though growing or issuing ont of the cause 
in which there was a judgment, is distinct. It présents a différent 
question, and is against a party not an actor in the other suit. In 
the Banh of North America, 2 Bin. 454, it was held that it was no 
objection to a judge that while at the bar he had been consulted and 
had given an opinion in favor of one of the parties. In Blackhurn v. 
Craufiird, 22 Md. 447, it is held : The fact that a judge had been 
counsel in a case theretofore tried between two of the parties to the 
bill, which involved some of the issues raised in the bill, did not bring 
him within the letter or spirit of the constitutional inhibition against 
sitting in a case wherein he may hâve been of counsel. To the same 
effect, see, also, Taylor v. Williams, 26 Tex. 583. In Gook v. Berth, 
102 Mass. 372, a magistrate was held not to be disqualified by a 
statute similar in terms, and to hâve properly sat in an action of 
ejeetment, though he had drawn the plaintifE's lease, under and upon 
which the action was brought, and had written the notice to quit. In 
Thellusson v. Rendlesham, 7 H. of L. Cas. 429, where a court constituted 
of so many members could with slight ineonvenience dispense with the 
participation in a hearing of one of the peers. Lord St. Léonard stated 
that he had on two occasions been of counsel in the cause, though 
not upon a point then pending, but that he "did not conceive that 
thèse facts absolved him from the duty of taking part in the hearing." 
The lord chancelier (Lord Chelmsford) and Lord Brougham con- 
curred in that view, and no member of the house dissented. 

The décisions, so far as I bave been able to iind, are unanimous 
that "of counsel" means "of counsel for a party in that cause and in 
that controversy," and if either the cause or controversy is not 
identical the disqualification does not exist. In the case before me, 
the controversy in which the judge was of counsel was as to the lia- 
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bility for a collision. The controversy now pending and being liti- 
gated is with référence to the liability of sureties under a mandate 
remitted from the suprême court. It could net be error for the judge 
to Bit in this matter, nor would the statute exempt him. The rule 
is, therefore, as a matter of right dismissed. But the consent of the 
opposed party having been given, an order based upon consent of 
parties will be entered that the matters now at issue in this cause be 
restored to their place on the calendar, to be heard by that member 
of the court -who may préside when the same may be moved on for 
trial. 



H. & C. Newman V. EioHABDSoN and otherai 

LeTCHFOBD V, ElCHABDSON & CaRT. 
(Circuit Court, E. D, LouUiana. June, 1881.) 

1. Partnbbship— Negotiablb Instruments— Purchaser with Noticb. 

Where one of two partners fraudulently indorses the name of the partner- 
ship upon commercial paper in which it had no property or interest, and 
obtains money upon it from the indorsee for a purpose clearly outside the scope 
of ihe partnership business, thé indorsee has no claim against the other of the 
copartners. 

At Law. 

J. Ad. Rozier and F. Z. Rozier, for Newman. 

T. Gilmore de Sons, for Letchford. 

Buy ne é Renshaw and J. A. Campbell, for défendant. 

BiLLiNGS, D. J, The facts in the first case are as foUows: 

George W./Cary, one of the firm of Eichardson & Cary, appliea to the plain- 
tiffs for a loan or advance on cotton thereafter to be shipped by his brother, 
C. W. Cary, of Monticello, Alabama. The plaintifEs demand collatéral security. 
The next morning George "W". Cary delivered to them as such collatéral security 
the prornissory note upon which suit is brought, which is a note purporting 
to be made by C. W. Cary, to the order of Eichardson & Cary, and was in- 
dorsed by George ^Y. Cary in the name of the flrm. As a matter of faet, the 
note was never the property of the firm of Eichardson & Cary, and they never 
had any interest in it, nor had they any interest in the transaction in which 
the loan or advance was made to G. W. Cary. 

In the case of W. H. Letchford against the same party the facts 
are as follows : 

George W. Cary, one of the firm of Eichardson & Cary, applied to the plain- 
tiff for a loan of $1,000, to meet a draft that was drawa to make some settle- 
v.9,no.l5 — 55 



866 PEDEEAL BEPOBTEfi. 

nient of the dèbts of the old house bf Wallacô & Gary, and upon making the 
loan the plaintifif reeeived the promiissory note upon whlch suit is broughtj 
which is a note purporting to be draWn by S. Miras, Jr., to the order of Bich- 
ardson & Cary, and was indorsed by George W. Cary in the naine of the firm. 
Mims was not even a customer of defendanfs firm, and they were undgr no 
obligation to pay the debts of Wallace & Cai-y, and had no interest either in 
the paper delivered to plaintiff nor 'in the loan to George W. Cary. 
■ ' .' " . .-1 

Thèse cases are identical in prîncîple. In both cases one partner 
frau'dulently indôrses the name of thô partnershîp upon commercial 
paper, in which the partnership had no property or interest, and 
obtains monoy upon it from the plaintiff, for a purpose manifestly not 
a partnership purposo. The doctrine upon which partners are held 
for the action of each other is the, doctrine of agency. Authority is 
implied whenever the act done is within the seope of the partnership 
business, or is, according to outward circumstances, the act of the 
partnership. But when.the act done is beyond the scope of the part- 
nership business, or is admitted not to be the act of the firm, then a 
spécial authority from the other pArtnera, either expressed or implied, 
must be shown in order to bind' them so far as first parties are con- 
cerned. Thèse loans were both made for a purpose, not a partner- 
ship one. In the one case it was a loan fo the brother of George W. 
Cary, and in the other, a loan for the purpose of paying a debt of 
another finn. 

But it is urged that when one of two innocent parties must suffer, that 
party who has held out to the other a third party as having an authority 
he did not possess, must bear thé burden or loss. This is true. But the 
limit of the application is reached when the purpose or object of the 
act done is unquestionably not that of the firm. The reason of the 
limitation is that when a partner attempts to use the firm name for 
a purpose admitted to be outside of a partnership transaction, the 
party with whom he deals is fairly affected with notice, and put upon 
bis guard, and, if he fails to make suitable inquiry, oceupies in law 
the same attitude as does any other person who deals with an agent 
whom he knew, or ought to bave known, was exceeding his authority. 
The laws upon the subject are well nigh innumerable, but the Amer- 
ican authorities, with great unanimity, establish the doctrine that, so 
far as first parties are concerned, the firm name cannot be used by 
one member for a purpose confessedly distinct from the firm's busi- 
ness, so as to bind the other members, without showing spécial power. 

Judgment must therefore be given in favor of the défendant Eich- 
ardson and against the défendant Cary. 
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TuflKEE W,:PUNCAN. 
{Circuit Uowt, 8. D. Misisaippi. November Term, 1881.) 

1. RAILKOAD CrOSSINGS — RECIPBOCAL DiJTIBS OF TRATELERS and THE Railroad 

Company. , ; 

When a crossing is dangerous, the duty is impoaed Upon those engaged in con- 
ducting the engine and trains upon the road, and also upon those desiring to 
make the crossing, to use every reasonable précaution to avoid a collision ; 
and the necessity is increased in proportibn to the danger. This duty isreqùired 
equally of both parties. 

2. Bamb— DiTTY OF Travbmie. 

Where one attempts to, drive his team over a railroad crossing on alevel with 
the highwaywith Imowledge of its dangerous condition; that a -warehouse 
formed an obstruction to the sightand sound of a train coming from one direc- 
tion ; that it was the time for making up a train aud that the locomotive must 
pass the crossing todoso — he must both look and listen for the approach of the 
locomotive, and, if need be, stop for that purpose. 
8. Railroad Emplotes. 

Railroad employés are as worthy of bélief as other agents. 

At Law. 

Humphries & Sykes and Wiley P. Harris, for petitioner. 

E. L. Bussell, Peter Hamilton, J. M. Allen and L. Brame, for de- 
fendant. 

HiLL, D. J. This is a compl^int made by the said Tuckerj in which 
he allèges that on the eleventh day of October, 1880, he was with his 
wagon, drawn by one horse, crossing the Columbus branch of the Mo- 
bile & Ohio Eailroad, on St. John street, in the city of Columbus, 
when, without any carelessness or default upon his part, but by the 
carelessness and improper conduct alone of the employés operating 
the engine and train of said receiver, upon said railroad, his wagon 
was run against and thrown over, by means of which he was 
thrown from his wagon and received sundry dangerous and severe 
wounds, endangering his life, greatly disfiguring him, and causing 
him great bodily pain, for which he claims $25,000 damages as 
compensation. To the complaint the défendant answers that the 
injuries complained of were caused by the carelessness and reckless 
conduct of the petitioner alone, and not by the carelessness or want 
of skill or misconduct upon the part of his employés, as alleged in the 
pétition. Upon the issue tlius made a large volume of évidence bas 
been taken and submitted to the court, upon which exhaustive com- 
ment bas been made by the distinguished counsel on both sides, ail 
of which bas been carefully considered, with the sole view of arriv- 
ing at a correct conclusion as to whether or not, under the testimony 
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and raies of law applicable to it, the petitioner is entitled to compen- 
sation, and if so, for what sum. The proofs show the foUowing indis- 
putable facts : 

The point at which the accident occurred is at the crossing of St. 
John street over the railroad in charge of the défendant as receiver, 
under the appointaient of the court, and in the city of Columbus ; 
and it is a dangerous one for those passing on this street going 
south, from the fact that it is near the dépôt, and near the side 
track used for switching off cars and making up trains, and over which 
point locomotives and trains necessarily hâve to pass many times dur- 
ing the day. The danger is f urther increased from the fact that there 
is a brick warehouse situated east of the street and north of the rail- 
road, and extending 250 feet from near the track of the road north on 
the street, and 240 feet east of the street; and, being some 17 feet high, 
obstructs the view from those passing south on the street. The danger 
is still further increased by the narrowness of the street near the 
crossing, being only 15 or 16 feet wide, with a deep and wide ditch or 
washout on the west side. The street is also covered with gravel, which 
causes a noise when vehieles pass over it, The dépôt, side track, and 
switches used by the railroad are situated east of and near this 
crossing, and in making up trains the locomotives must necessarily 
pass it. The time for the departure of the evening train was 40 
minutes after 3 p. m., and the practice was to commence making 
up the train an hour or more before the train time, and at the 
time of the occurrence complained of the locomotive was em- 
ployed in making up the evening train, being about 3 o'clock p. m. 
It is also an indisputable fact that petitioner was driving a spring 
wagon loaded with rails and drawn by one horse, coming down St. 
John street, going south ; that when near the crossing, and at a place 
where the street was too narrow to turn around, the locomotive ap- 
proached the crossing, the horse became frightened and stopped for 
a moment, when petitioner urged him on with the purpose of passing 
in front of the locomotive; that the fore wheels of the wagon passed 
the end of the pilot of the engine, but that the hind wheels, or one of 
them, was caught on or struck the end of the pilot, which threw the 
wagon on its side. The horse being frightened sprang forward and dis- 
engaged himself from the wagon. The petitioner was thrown forward 
vpon the street and was thereby greatly woanded, injured, and dis- 
figared, causing him great pain and suffering, and which injuries 
may prove permanent. There was not then, and never had been, any 
sign-board erected at that point warning passers of approaching 
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trains, nor any other waraings or signais given other than the ring- 
ing of the bell or blowingof the whistle. Thèse are ail of the undis- 
puted facts that need be stated. There are others, and upon which the 
questions submitted must greatly dépend, about which there is more 
or less conflict between the witnesses of petitioner and défendant. 

The conductor of the train, the engineer who was operating the 
engine, the brakeman who was then employed in changing the switch 
or throw-rail, the fireman then engaged on the locomotive and whose 
business it was to ring the bell, also another witness, ail testify that 
at the time the collision took place, and before, while the locomotive 
was in motion, the bell was ringing. It is also in proof that soon after 
the accident the petitioner stated that the bell was ringing. The 
petitioner has introduced the testimony of a number of witnesses, stat- 
ing that they were near enough to hâve heard the bell if it had been 
ringing ; some speak in more positive terms that it was not rung ; and 
others, that if it wàs that they did not hear it. Other witnesses state 
that it was the gênerai practice to ring the bell when the engine was 
in motion, but that It was sometimes omitted ; some witnesses stafcing 
that the omission was fréquent, and others that it was not. It is also 
in proof that accidents hâve occurred at this crossing before, or wel-e 
barely escaped. It was the duty of the conductor and of the engineer 
to see that the bell was rung, and it is to be presumed that the brake- 
man would also observe this duty; it was also the duty of the fire- 
man to ring it. Ail thèse swear positively that it was rung. 

The testimony on the other side is, with one or two exceptions, of a 
négative character, and those stating most positively do not state 
reasons for remembering that they were listening, and that the bell 
was not ringing ; and then the déclaration of the petitioner himself to 
his physician when attending to his wound immediately after the 
accident, explaining how it occurred— that the bell did ring — in my 
judgment gives a decided prépondérance in favor of the proposition 
that the bell was rung. I cannot assent to the position that the em- 
ployés of a raiiroad are less worthy of belief than other agents. AU 
agents and employés are presumed to be friendly to their employer, 
and on that account are usually subjected to a rigid cross-examination ; 
but when this is done, their évidence must be weighed as other tes- 
timony, and its value estimated in coneetion with ail the acts proven. 

It is contended by petitioner's counsel that no weight should be 
given to petitioner's déclaration made in the présence of the engineer, 
as testified to by him, as to the ringing of the bell, because of the want 
of credibility of the witness, the unreasonableness of his statement, 
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and the suffering condition of the petitioner. I am of opinion tliat 
the Btatement of the witness is not unreaaonable. He was but a sliort 
distance from him, and immediately sprang to him, and most probably 
made the inquiry before he was aware of the extent of the injury, and 
the answer was made when the facts were présent before the mind of 
thé petitioner. 

The most satisfactory conclusions as to the real occurrences imme- 
diately preceding and at the time of the collision are to be drawn 
from the stâtement made in évidence by the petitioner himself, and 
his déclaration made soon after to Dr. Vaughn and the physical facts 
attending it, as shown by the évidence and uncontroverted. The peti- 
tioner, in his déposition, in reply to the question as to how the injury 
complained of was occasioned, made the following answer : "As I got 
near the railroad crossing my horse became very much frightened at 
seeing the locomotive approaching, and I pulled the reins to stop him, 
but he was so excited I failed, or could not stop him. I said 'whoa' 
to him twice. He did not stop at ail; The engine was then imme- 
diately in front of him. I then became wonderfuUy excited myself to 
see how I could escape myself. The-street was too narrow; I could 
not turn round. I saw the horse was determined to go forward, and, 
believing it was the only chance to save my life was to let him go, I 
slackened the rein and he darted violently forward. The cow-catcher, 
to the best of my knowledge, struck the wagon at the hind wheels 
and threw me 12 or 15 feet forward on the street. I was knocked 
senseless, and do not know anything more about the particulars." 

Dr. Vaughn testifies — 

" That soon after the collision he was called to dress the petitioner's wounds, 
when he asked the petitioner as to the manner of their infliction. He replied 
that he had been run over by a locomotive at the crossing at St. John street 
and throwninto theditch nearby; that the rear of the wagon had been struck 
by the locomotive; that, hearing the bell and the locomotive coming, he tried 
to stop his horse ; that the more he pulled the f aster the horse went. Finding 
that he could not stop him, he tried to cross the track by driving him up, with 
the resuit as stated." 

James Sykes testifies — 

"That after the accident petitioner stated to him that he was driving his wagon, 
not thinking of the engine or cars until he approached near the corner of the 
warehouse ; that he heard no bell is what I think he said, or, as I now reoollect, 
hesaid he heard no noise; that the engine came suddenly by, or came in sight 
orview bf his horse, who became very much frightened, and he gave him a 
eut with a wliip to make him jump across the road ahead of the engine_ 
which he thought was his only safety." 
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The undisputed physical facts are that the horse and fore wlieels 
of the wagon had passed in front of the engine before ^ny collision 
took place, and that either the end of the pilot ran intp the hjnd 
wheels of the wagon, or by a sudden turn of the wagon to the Jeft 
the hind wheels of the wagon ran uppn the end of the pilot. From 
the rapidity with whieh the wagon must haye been moving, and the 
slow motion of the engine at the time, I am of the opinion that the 
wagon ran on the pilot. The testimony of the engineer is that when 
he saw the petitioner he reversed the engine and put on the steam to 
stop it; he was Bcarcely moving the engine when the collision took 
place. This statement is suetained from the fact . that the horse and 
fore wheels of the wagon passed in front of the eingine before the col- 
lision took place, which; could not hâve been done had the engine 
been moving atany but the slowest.Bpeed. 

This is a sufHcient statement of the facts as shown from the proof, 
with this addition, that the petitioner was well acquainted with the 
danger of the crossing, and the time of the making up and leaving pf 
the trains. There is little différence of opinion as to the rules of law 
properly applicable to the facts as stated. See Railroad Co. v. Hous- 
ton, 95 U. S. 697; Tilfer V. Railroad Co. 1 Brown, (N. J.) 188. 

The petitioner, to entitle himself to compensation, must show — 
First, that the collision _ocçurfed without any négligence, carelessness, 
or wrongful act on bis part; and, second, that it was the resuit of 
the carelessness, négligence, or some wrongful act upon the part of 
the employés of the défendant, or of the défendant himself. If it was 
from inévitable accident brought about by the unmanageable conduct 
of the horse, or otherwise, not attributable to the défendant or his em- 
ployés, then no compensation can be allowed. Thèse rules are so 
plain and so well understood that référence tP the authorities to sus- 
tain them is unnecessary. 

When a crossing is dangerous, the duty is imposed upon those 
engaged in conducting the engine and trains upon the road, and also 
upon those desiring to make the crossing, to use every reasonable pré- 
caution to avoid a collision ; and the necessity is increased in propor- 
tion to the danger. This duty igrequired equally of both parties. It 
is the duty of those conducting the train to give a signal by having 
the bell rung, or blowing the whistle, when approaching a crossing, 
to warn passers of the approach of the engine or train, and to look 
and ascertain whether or not any one is about to cross the track in 
front of the locomotive, and if so, to slacken up the speed; and, if 
need be, and if in the power of those in charge of the train, to stop 
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the train, in order to avoid a collision. See Cont. Imp. Co. v. Stead, 
95 U. S. 161, 

This is the duty on one aide, and upon the other it is the duty of 
those desiring to make the crossing to use their powers of hearing and 
of vision to ascertain whether or not there is likely to be a passing 
locomotive or train, and if so, to stop.until the danger is past. If 
there is no obstruction to either the sound or vision, then the passer 
need not stop, but must use both thèse faculties; but if there is such 
obstruction then it is fais duty to stop and both look and listen ; and 
if he neglects to use thèse précautions and a collision takes place, 
compensation cannot be given, unless it was caused by gross négli- 
gence or wrongful oonduct of the employés conducting the railroad 
opérations ; the gênerai rule being that if the injured party contributes 
to bringing about the injury he cannot recover, although the employés 
may not be wholly blameless. 

The petitioner knew the dangerous condition of the crossing; that 
the warehouse formed an obstruction to the sight ànd sound of the 
locomotive coming from the east ; and also knew, or had reason to 
know, that it was the time for making up the train, It was therefore 
his duty, before attempting to cross the track, to both look and listen 
for the approaoh of the locomotive, and, if need be, to stop for that 
purpose. See Pennsylvania R. Co. v, Beale, 73 Pa, St. 504; AUyn v. 
Boston, etc., R. Co. 105 Mass. 77. 

Aecording to the admission of the petitioner, this he neglected to 
do until his horse was frightened by the approach of the locomotive. 
Had the horse not become frightened, he was a sufficient distance from 
the locomotive to hâve stopped him and waited for it to pass or get 
out of the way. Whether the fright of the petitioner caused him not 
to control his horse, or that the horse could not be controlled, the fact 
is that it was not done, and he urged him forward before the engine 
with the hope of escape, and the collision ensued, This calamity to 
the petitioner is certainly very much to be regretted, both on his 
account and those dépendent upon him, but one which is dif&cult from 
the évidence to attribute to the défendant or his employés. See New 
Orléans, etc., R Co. v. Mitchell, 52 Miss. 808. The proof is that the 
horse was unusually gentle and used to crossing at that point, yet the 
proof is equally clear that on this occasion he became frightened with- 
out more than usual cause. Certainly this could not be apprehended 
by the engineer; he had a right to présume that the petitioner would 
stop until the danger was past, and could not reasonably suppose that 
the petitioner would run the hazard of attempting to cross in front of 
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the locomotîve. The testimony of the engineer, supported by tbe 
physical facts referred to, show that the engine waa nearly at a stand ■ 
stiU when the collision took place. The engineer could hâve done 
nothing more than he did. A earef uL considération of the testimonj 
satisfies me that the petitioner did not exercise the caution demanded 
of him, and that thia cause, and his own alftrm and reckless attemp* 
to pass in front of the engine, with the fright and action of the horse, 
caused the collision, without fault upon the part of the défendant or 
of his employés. Wherefore, imder tbe rules stated, compensatioF 
mnst be refused. 



Mabsh V. Union Paoifxo Et. Co. 

{Circuit Gourt, D. Colorado. Januaiy 11, 1882.) 

L OouuoH CABBiXBa — Liens fob FasiaHi— Tbovbr. 

When goods are sent, not acco.'ding to the contract with the owner, but b} 
some other route, there is no lien for f reight money ; and if the gpods are with 
held under a claim of lien, an action of trorer will lie for their yaliie. 

S. Trovbk — Mbaburk of Damaobs — Withesses. 

Where household goods, more or less used, were transported by railroad to t 
distant place and there conrerted, Tield, that the owner was a compétent wit- 
ness to the point of their value, as such goods hâve no established market 
price, and the rule that the market value at the place of conversion is the true 
measure of damages is, therefore, inapplicable. 

On Motion for a New Trial. 

J, W. Horner, for plaintiff. 

WiUard Teller, for défendant. 

Hallbtt, D. J. The lien of a carrier for freîght money on goods 
transported by him dépends on the contract with tbe owner, Not 
that it is necessary that the lien should be mentioned in tbe contract, 
but there must be a contract for càrriage on which it may rest. In 
the ordinary course of business, goods delivered for càrriage are 
subject to the condition implied by law that the carrier may retain 
possession of them until his reasonable charges shall be paid. In 
delivering them to be carried, tbe owners assent to that condition, 
although nothing may be said on the subject, and thus it becomes a 
part of the contract — just as, in the absence of agreement as to price, 
the law will imply that it shall be reasonable. On this principle it 
is settled that a wrong-doer cannot confer on the carrier the right to 
assert a lien against the true owner. And when goods are sent, 
not according to the contract with the owner, bat by some other 
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route, there is no lien for freiglit money; 7— Fitcfe v. Newherry, 1 Doug. 
(Mich.) 1; RoUnson v. Baker, 5 Cush. 137; Stevens v. Boston é Wor- 
cester B. R. 8 Gray, 262 ; — because tbe owner cannot be divested of 
his property without his conseat, and to allow a lien on the goods in 
a matter to which he bas not assented, would divest liim of his prop- 
erty to the estent; of the Ken. 

To apply the raie to the présent case, it is only necessary to say 
that, in the contract with the Pittsburgh company, plaintiff did not in 
any way consent to hâve his goods charged witli a lien for carrying 
them to Denver. It was not an agreement to pay, and tha,l his 
goods should be held until he shonld pay, but he did in fact' pay the 
price of carrying the goods, and as to him the contract was fuUy 
executed before the goods left Zanesville. Plaintiff paid the price 
demanded of him, and ail that was demanded for carrying the goods, 
and it would be absurd to say that he assented to a lien on his goods 
for the same thing — the money which he had already paid. 

But it is said that the Pittsburgh company had no authority froni 
défendant tO fix the price of carrying the goods in the way that it 
was done on the schedule published by the Wabash and Missouri 
Pacific Companies. And so the court ruled at the trial, without re- 
ferring to defendant's rule that for carrying household goods payment 
must be made in advance, under whieh it might be claimed with rea- 
son that the company first receiving the goods was defendant's agent 
to fis the rate and reçoive the mbney. This point was not stated to 
the jury, however, and they were advised that the Pittsburgh company 
was without authority i'rom défendant tô make the contract. The 
jury was also instructed to find whether the goods were received by 
défendant at Kans'as City with knowledge that a through contract 
had been made by the Pittsburgh company, and the price paid for 
carrying them. Of that there was ample évidence in the rule of de- 
fendant requiring prepayment on household goods, and the fact that 
$85 was paid to défendant by the Wabash company on account of 
freight money. Some of defendant's witnesses say that the payment 
by the Wabash company is of no weight, as freight money is often 
advanced by shippers when a through contract has not been màde, 
and it would be impossible to détermine whether the money was paid 
on a through contract or as an instalment of freight money. This 
means that money is paid in both ways, and leaves the payment by 
the Wabash company to stand as afïording some évidence of a through 
contract. Taken in connection with the rule requiring payment in 
advance on household goods, it' was sufficient to warrant the finding that 
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défendant received the goods with knowledge that a through contract 
had been made for carrying them to their destination., And if défend- 
ant was advised of the terras of the contract before it performed the 
part assigned to it, there would be force in the suggestion that by such 
performance the contract was acoepted. Itis not necessary, however, 
to go 80 far, for the fact that a through contract and payment were 
made, and that défendant had knowledge of it, is enough to defeat 
the lien. Independently of that circumstanoe there may be room 
for debate whether one who has paid the price of carriage can be f ur- 
ther charged in respect to the same matter ; whether ail companies 
who hâve a part in the contract and perform that part shall not be 
regarded as accepting the contract; whether any of the companies in 
the Une of transportation after the first shall be taken to be the agent 
of the shipper to make a new contract for him, when, by acting for 
himself he has praetically denigd the authority of another to act for 
him.: But thèse are points with wbich we are not now concerned. 
The jury hâve found, upon sufficient évidence, that defepdant received 
the goods with knowledge of the façt that a through contract for 
carrying them had bepn made, and that plaintiff had paid for the 
service, and that, of itself, displaces the lien on which défendant 
relies. 

This is enough to show that the action may be maintained, for 
troverlies for the value of goods illegally withheld under a claim of 
lien for freight money. Adams v. Clark, 9 Cush. 215. 

Objection is made to the plaintiff as a witness to prove the value 
of the goods, on the ground that he had no knowledge of the market 
for Buch goods in Denver. Many cases are cited to the point that 
the market price in the place of conversion must control; a proposi- 
tion which cannot be controverted. Whenever it appears that there 
is anything like an established price in the market, for which the 
articles in controversy can be replaced, that price will measure the 
damages for converting such articles. But for household goods, more 
or less worn, there is no established price, unless it be that at which 
second-hand goods of the same kind are sold. And although people 
who discontinue housekeeping may be compelled to accept that priée, 
no one will contend that it is the full value of the goods. The fact 
that goods in use, if sold at ail must be sold at a sacrifice, is too plain 
for argument, and therefore the price of such goods in market will 
not be adéquate compensation to one who is deprived of his goods by 
a wrong-doer. Perhaps the best way to arrive at the value of such 
goods would be to show the price in market of new goods of the samo 
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kind, and then show, as nearly as possible, the extent of dépréciation 
frôm use. But this course was not open to plaintiff, for the goods 
were in defendant's possession, probably not in a condition to be 
examined, and plaintiff was not bound to inquire whether he would 
be allowed to send witnesses to inspect them. If it ia suggested 
that a dealer, hearing a description of the articles, would be able to 
fix their value, the answer may be that few persons would be able to 
give a description which can be understood. The average man would 
find himself very much embarrassed in any effort to describe furniture 
and other articles of household use deûnitely, so as to enable one who 
never saw them to judge of their value. No one in Colorado knew 
anything of thèse goods, and among plaintiff's acquaintances in 
Zanesville he could not expect to find any one more compétent than 
himself to testify as to their value. On the whole, it would seem that 
if plaintiff's téstimony as to value cannot be accepted, he will be 
defeated of his right, and that will not be allowed. In the matter of 
values, as in other matters, the law will give relief, according to the 
injury, on the beat téstimony that can be obtained. Stickney v. Allen, 
10 Gray, 352; Starkey v. Kelley, 50 N. Y. 676. 

On the other hand, défendant, being in possession of the goods, was 
in a position to prove their value in a manner which would dispel ail 
doubts. It attempted to do this, but the évidence is not very satis- 
factory. The goods were not in a condition to be examined with 
care, and defendant's witnesses did not give the attention necessary 
to correctly estimate their value. Evidence of the value in thii 
market of new goods of the same kind, which would hâve enlightened 
the jury, was not offered by either party, and if the verdict is wrong 
the fault is not wholly with the jury. There is, however, some reason 
to believe that the amount returned is large, and the plaintiff will be 
required to remit $500, or submit to a new trial. 

The évidence of value offered by défendant was probably entitled 
to greater weight than was allowed to it, although it cannot be said 
that it should control. If the plaintiff will remit from the damages 
the sum of $500> the verdict may stand, otherwise a new trial will 
be allowed. 

Plaintiff remitted the $500, and judgment was entered for $1,500. 
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EoBiNSON V. New Yoee Cent. & Hodson Eiveb E. Co. 
{Circuit Court, N. D. New York. January, 1882.) 

1. BAiLTiOADS— Négligence. 

Kailroad companies, as carriers of passengers, must apply to the boiler of a 
locomotive used by them in hauling paasenger trains every test recognized as 
necessary by experts ; but they are not liable for defects -which cannot be dis- 
covered by such tests.- 

2. Phbstjmptions — How Ovbrcomb— Motion fob a New Trial. 

The testimony of unimpeached witnesses 'wbo testify positively to faots 
which are uncontradicted overcomes a mère presumption ; but a verdict will 
not be set aside on tliis ground, unless the court is satisfled that the jury were 
controUed by their préjudices rather than by their impartial judgment. 

On Motion for a New Trial. 

E. Countryman, for plaintiff. 

M. Haie, for défendant. 

Wallace, D. J. The plaintiff, while upon one of the défendant's 
cars as a passenger, in June, 1878, was injured by the explosion of 
the boiler of the défendant's locomotive, -which was being used to push 
the train ont of the yard, and brought this action on the ground of 
négligence to recover for his injuries. Upon the issue of négligence 
the plaintiff rested his case by proving the explosion. The défendant 
produced its employés, who testified to the exercise of due care in the 
management of the boiler at the time of the explosion, and who also 
testified that the boiler had been recently overhauled, repaired, and 
tested, an^d found safe, and that the explosion resulted from a hidden 
flaw in the iron of the boiler which could not be seen. 

The jury were instructed that they might infer négligence upon the 
theory that the explosion would not hâve taken place unless the boiler 
had been in a defective condition, or unless there had been some 
omission or mismanagement on the part of those in charge of it at 
the time. They were also instructed that it was incumbent upon the 
défendant as a passenger carrier to see to it, by every test recog- 
nized as necessary by experts, that the boiler was in a safe condition ; 
but that it was not liable for a defect which could not be discovered 
by such tests. 

The first instruction is not oriticised. It is elementary that in 
action for négligence if the plaintiff proves he has been injured by an 
act of the défendant, of such a nature that in similar cases, where 
due care has been takjsn, no injury is known to ensue, he raises a 
presumption against the défendant which the latter must rebut. 
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The other instructions were strictly correct. The jurj' were not 
told that the défendant was réquirèdto adopt every test known to 
experts to ascertain, the safe condition of the boiler. 

If this instruction had been given, within some of the authorities 
it would not hâve been erroneous. It haa been frequently declared 
that the carrier of passengërs contracts for their safety as far as 
human care and foresight can go, (Stokes y. Satonstall, 13 Pet. 
181 ; Pa. R. Co. v. Roy, 102 U. S. 451,) and must adopt ail the pré- 
cautions which hâve been practically tested and are known to be of 
value, and employ ail the skill which is possessed by men whose serv- 
ices it is practicable for the carrier to secure. Smith v. N. Y. 
(É H. R. R. Co. 19 N. Y. 127. But the instruction was that the de- 
fendant was not exculpated if the defect coùld hâve been discovered 
by the application of ail tests recognîzed by experts as necessary. 
, It çurely would not express the true extent ôf the carrier's liability to 
say that the carrier is exonerated if the defect conld not be discov- 
ered by the application qî some of the tests which experts recognize 
as necessary. If there Xvas any test récognized as necesaary which 
was not applied, the carrier f ailed to comply with its obligation. Of 
course it was not the suggestion of the instruction that it is tlie duty 
of the carrier to adopt ail sach spéculative ând theoretical praeau- 
tions as might be thought necessary by experts, and the instructions 
aire not impugned upon this ground. The précautions referred to 
were thôse récognized as' necessary by men of practicî^l expérience 
in the testing bf steam-boilers. 

The more doubtful question presented by the motion for a new 
trial is whether the jury were justiâed in disregarding the évidence 
given by the défendant to overthrow the presumption established by 
the fact of the explosion. It is, doubtless, the gênerai rule that where 
unimpeached witnesses testify distinctly and positively to facts which 
are uncontradicted, their testimony sufi&ces to overcome a mère pre- 
sumption. But when, as hère, the testimony proceeds from persons 
who would be guilty of a criminal fault unless they vindicated them- 
selves from the presumption arising from the transaction, a question 
of credibility is presented to the jury. Elwood v. W. U. Tel. Go. 45 
N.ï. 549. Thé court might not feel concluded b}' this considération 
oh a motion for a new trial, but it would not feel at liberty to set 
aside the verdict, unless so clearly convîncéd that the witnesses were 
entitled to fuU crédit as to be satisfied that the jury were con- 
trolled by their préjudices rather than by their impartial judg- 
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meLt. This is not such a case. AUhougii thp wifcness wlio tested 
the boiler claimed to hâve made an adéquate and thorough test, 
when it appeared that this consisted simply in firing up the engine,; 
when the repaies on the boiler were naade, until the gauge indicated 
the steam pressure obtained in ordinary use, a fair inference arose 
adverse to the theory of a very careful experiment. 
The motion for a new trial is deriied. 



Htjdson ; . Kansas Pacific Ry. Co. 

(Oireuit Court, D. Colorado. January, 1882.) 

1. Railhoads— CoTjpoir Ticket»— Rights of Hoiùders. 

Where a raiiroad company issues a ticket entitling tlie holder to a passage 
over its own and Connecting Unes to the place of destination mentioaéd in tiie 
ticket, and there is no limitation in it upon the right of the holder to transfer 
it to another, Md, that upon the refusai of a Connecting line to accept the 
ticket, and of the contracting company to furnish a local ticket ovèr that Une 
. or the amount of money necessary to procure ohe, the holder haa a right of 
action against the original contracting company for breaoh of contract ; and 
this right is assignable, under the laws of the state of Colorado, so as to give a 
right of action to the assignée. 

2. VBBniCT— DbFECTB IN PlEADING CUHED BT. 

It is too late after verdict to object that the. assignée allegçd that he pur- 
chased such ticket, when the proof shows that it was bought by others, or that 
he f ailed to allège a failure on the part of the contracting company to redeem 
the ticket. 

.. On .Motion for a New Trial. 

J. F. Welborn, for plaintiff. 

Willard Teller and J. P. Usker, for défendant. 

Hallett, D. j. Plaintiff allegeji that he purchased at St. Louis 
and at Kansas City, Missouri, in the year 1879, of defendant's 
agents, certain passenger tickets over the lines of the Denver & 
Rio Grande Railway, in this state, paying therefpr the priées named 
in the complaint, and that the tickets were, and are, worthless, as 
the Rio Grande Company refuse to recpguize them. At the trial it 
appeared that the tickets were issued by eastem companies having 
lines extending to Kansas City, not to the plaintiff, as alleged, but to 
travelers in the regular course of business. When issued, they pro- 
vided for passage over the line of the company by which they were 
issued to Kansas City, and from that place to Denver, over defend- 
ant's line, and from Denyej: to destination, over the lines of the Rio 
Grande Company. Coupons lyere attached applicable to the several 
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parts of the route, and as the Eio G-rande Company was to complète 
the contract, its coupon was the last of the séries, and connected with 
the gênerai provisions constituting the contract. Ail of them were 
in substance like those issued by the Missouri Pacifie Eailway Com- 
pany, in the foUowing form : 



MISSOURI PACIFIC EAILWAY. 

This Ticket entitles the holder to one First-Class 
Passage 

TO TRINIDAD, COLORADO. 

This Ticket is void unless offlcially staniped 
and dated. In selling this Ticket for Passage 
over other roads, this company acts only as 
Agent, and assumes no responsibility beyond its 
own line. This Company assumes no risk on 
baggage, except for wearing apparel, and limits 
its responsibility to $100 in value. AU baggage 
exceeding that value will be at the risk of the 
owner unless taken by spécial, contract. The 
ehecks belonging to this Ticket will be void if 
detached. F. E. Fowler, 

FORM 307. Acting Gen'l Passsenger Agent. 



FORM 307. 






C3 
- y; 

a « 



S!5 s I .-s â> 

n.ïï " 

d 2 fi.2 






23 



It will be observed that there are no conditions as to the time of 
performing the journey, or as to the right of the purchaser to trans- 
fer the ticket to another. It entitles the holder "to one first-class 
passage" from the place of departure, which, in this instance, was 
St. Louis, Missouri, to Trinidad, Colorado. 

At its office in Denver, for a month or more, the défendant re- 
deemed tickets similar to thèse in ail respects, paying therefor local 
rates from Denver to the points named in the tickets. It was not 
then contended that the right was limited to the original purchaser, 
but payment was made to the holder, and many of them were pre- 
sented by the plaintifif himself, who received the money for them. 
The tickets in suit were bought by plaintifif, who calls himself a 
"ticket broker," in the expectation that défendant would redeem them 
as had been done with others of the same class. As to thèse tickets, 
defendant's agent at first requested plaintiff to hold them a few days 
until money should be received for redeeming them, and, after four 
days, défendant absolutely refused to redeem them. Meantime 
plaintiff had bought others of the same class, amounting in ail to 
the sum in controversy, and after défendant refused them he bought 
no more. 

As to what may be a fair déduction from this proceeding, concern- 
ing defendant's liability, there is not much room for discussion. 
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That défendant should accept the coupon for travel over its own Une 
implies only that it was sold by its authority. But if that was the 
limit of authority in the company selling the ticket, why should de- 
fendant assume responsibility in respect to the remainder of the 
journey over the Eio Grande line ? As to tickets of this class, de- 
fendant not only performed the part assigned to it in the original 
contract by carrying the passenger from Kansas City to Denver,but 
also protected the remainder ofthe ticket byfurnishing a local ticket 
to destination, or.paying the money which would procure it, A fair 
inference from such oonduct may be that the ticket was originally 
sold by its authority. And if sold by defendant's authority, and the 
Eio Grande Company refused to carry the passenger according to its 
terms, the défendant was clearly liable to some one for the value of 
the ticket. It must ofton happen in the effort to draw travel over 
its Unes which vrould otherwise go to a rival, that a railroad com- 
pany will assume the burden of carrying a passenger beyond its own 
terminus, and in such case there would seem to be nothing in reason 
or authority to exempt it from liability on its contract. 

It is conceded that a railroad company may contract to carry a 
passenger any distance, provided its own line be a part of the jour- 
ney. And whether the part owned by the contracting company be 
the first or the last, or from the middle, must be whoUy immaterial. 
The principle is, that, in promoting its own business, a railroad com- 
pany may make any contract which it may hâve capacity to perform 
in some part, although not the whole, and the exact part, whether 
great or small, cannot be material. 

The objection that a contract for transportation over a railroad is 
not assignable by a passenger, if correct in princit)le, doea not meet 
the case. The évidence shows that the Eio Grande Company did 
not accept the tickets, and it must hâve been known to défend- 
ant, when they were sold, that they would not be honored. The fact 
that other tickets bought of the Eio Grande Company were given in 
lieu of them, or that money was paid for them at the option of the 
holder, admits of no other construction. The truth appears to be 
that the tickets were not sold to be used on the Eio Grande road 
according to their terms, and could not be so used. How, then, shall 
we say that the purchaser was bound to ride in person, when he was 
not allowed to ride either in person or by another, or in any way. 
If he has no remedy in damages, it would seem that he is without 
remedy. 

v.9,no.l5— 56 
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It may bè conceded also that a ticket is a receipt for passage money, 
and not full évidence of the contract to earry, as àeclareà in Quimbi/' s 
Case, 17 N.Y. 306. But it is, nevertheless, in the hands of the passen- 
ger, évidence of his right ta be on the train, without which he cannot 
travel. By delivering it to another he may signify his purpose to 
assign his contract with défendant, and that should be enough. 

We hâve seen that although the tickets were for passage over the 
Bio Grande road they were not available for that purpose, and the 
right of the holder to demand of défendant a ticket or money, what* 
ever it was, could be maintained. That it was assignable under our 
statute, so as to give a right of action to the assignée, would seem to 
be clear, and the delivery of the ticket, although it should be called 
a receipt oir token, should be évidence of such assignment. Can it be 
question ed that in delivering the ticket to plaintiff the holder intended 
to part with his right ? If he did so intend the right of action is how 
in the plaintiff, although the contract as origînally made may hâve 
contained something more than is expressed in the ticket, 

It is also said that the facts appearing in évidence are not set out 
in the complaint, and the proof varies from the allégation. The 
plaintiff charges that he purchased the tickets of defendant's agents, 
and the fact appears to be that they were bought by others, of whom 
plaintiff bought them. He has said nothing in the complaint of the 
rédemption of the tickets by défendant, but relied on the refusai of 
the Eio Grande eompany to honor them. Whatever weight this 
objection wonld hâve, if made.at the trial, it is believed. that it cornes 
too late after verdict. The matter in issue between the parties was 
the presentvalue of the tickets, as défendant imust hâve understôod 
from the complaint, and no formai objection can now be entertained. 

The motion for new trial wHl be denied. 



Chase and others v. United States. 

{Circuit Uourt, D. Massachusetts. January 31, 1882.) 

DcTiES ON ImpoRts. 

The facta that imported goods were aubject to a lower rate of duty than that 
charged upon them, and that the action of the principal appraiser was irregtilar, 
because he did not see the goods, cannot be set up by the importer in an action 
to recover the différence between the amount paid and that of the flnalliquida- 
tion, wherehç was notified by the cpllectorpf tlie liquidation of the entries at 
tho liigher rate, and did not take an appeal to the secretary of the treasury. 

àt Law. 
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G. L, Wooàhury and J. P. TucJcer, for défendants, (plaintilïs in 
error.) ' '• 

Prentiss Cummings, for plaintiffs, (défendants in error.) 

LowELL, C. J. This action was brought to recover duties alleged to 
be due upon six importations of jute, made by the défendants,' into 
the port of Boston in 1870. The facts in respect to ail the importa- 
tions were substantially alike. The défendants made due entry of 
the goods, classifying them as manufactures of jute, and the appraiser 
certified to the correctness of the classification, and the duties, as 
estimated, were fuUy paid, and the goods were withdrawn and sold. 
Some months afterwards the principal appraiser, Mr. Webster, 
reported that the goods in question, known as "D. W^ Bagging," that 
is, double-warp baigging, — were suitable for the uses to which cotton 
bagging is applied, and that they were dutiaible at a higher rate than 
that at which they had been assessed in the estimate. Mr. Webster 
did not see thè goods. The côUector thereupon liquidatëd the en tries 
at the higher rate, of which the défendants were notifiéd ; but they 
did not appeal to the secretary of thè treasury. This action is brought 
to recover the différence between the amount paid and that of the 
final liquidation. 

It was admitted, for the purposes of the argument, if the facts 
themselves were compétent, that the bagging was in law subject to 
the lower rate of duty ; and that the action of the principal appraiser 
was irregular because he did not see the goods.- But the district 
judge ruled that the défendants could not set up thèse facts, because 
they had neglected to appeal to the secretary. He^ relied on section 
14, St. June 30, 186é, (13 St. 214,) as construed inWestray v. U. S. 
18 Wall. 322; U. S. v. Cousinery, 1 Ben. 251; Watt v. U. S. 15 
Blatchf. 29; U. S. v. PMps, 17 Blatchf. 312. In this last case, Judge 
Blatchford said that the three preceding authorities had established 
the law for the circuit courts, and I agrée with him. If Westray v. 
U. S. does not mean what Chief Justice Waite and Judge Blatchford 
understand it to mean, we must rely on the sUpreme court to set us 
right. 

Judgment afSrmed. 
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Albant Citt Nap. Bank v. Mahee, Receiver, etc. 

(Circuit Court, N. D. Ntw York. January, 1882.) 

1. Taxation— Law of New York op 1881, c. 271. 

Chapter 271, Lawa of New York of 1881, declared to be void on theground 
that it is, In effect, a législative assessment of a tax imposed upon a body of 
individuals selected out of a gênerai class, without apportionment or equality 
88 between them and the gênerai class, or as between tliemselves, and without 
giving them any opporlunity to be heard. 

Injunction. 

Amasa J. Parker, for plaintiff. 

jR. W. Peckham, for défendant. 

Wallacb, D. J. It was decided, upon the motion for a prelimin- 
ary injunction herein, that the assessment against the shareholders 
of the complainant was void, beoause the assessors did not comply 
with the provision of the statute intended to aiïord tax-payers an 
opportunity for the examination and correction of their assessments, 
which were a condition précèdent to the legality of the assessment. 
Since that décision an act of the législature has been passed designed 
to cure the invalidity of the assessment, and that act is now relied 
upon as a defence to the action. Chapter 271, Laws 1881. That 
act déclares that the amounts of ail assessments attempted to be 
levied and taxes injposed upon the shareholders in national and 
state banks in the city of Albany during the year 1880, as thé same 
now appear of record in the assessment roll of the Sixth ward in 
said city, and now in the hands of the receiver of taxes therein, are 
hereby assessed and levied upon such shareholders whose names now 
appear in said assessment roll as assessed upon their bank shares. 
It f urther déclares that the time limited for any party aggrieved to pro- 
cure a writ of certiorari to review such assessment upon the ground 
that it is unequal, in that the assessment has been made at a higher 
proportionate valuation than other property on the same roU by the 
same officers, and that the petitioner is or will be injured by such 
alleged unequal assessment, pursuant to chapter 269 of the Laws of 
1880, shall not be deemed to hâve expired until 15 days after the 
act becomes a làw. 

With great reluctance this act must be declared in excess of the lég- 
islative power. The almost unlimited po wer of the législature over tax- 
ation has always been acknowledged by the courts, but this act is an 
unprecedented exercise of that power. It will not be contended that 
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the législature can sanction retroactivolysuchproceedings in theassess- 
ment of a tax as it could not bave sanctioned in advance. This 
assessment was void because tbe persons subjected to it were deprived 
of notice, and tbereby lest tbe opportunity to be relieved in wbole or 
in part from tbe payment of the tax. The curative act perpétrâtes 
the vice whicb was originally fatal to the assessment. It dénies the 
shareholders the right to be heard. It does indeed permit a review by 
certiorari, but the shareholders are limited to a review upon tbe single 
ground that the assessment is at a higher proportionate valuation tban 
other property on the same roll by tbe same officers. They are not 
allowed to challenge the assessment upon the ground of overvaluation 
generally, nor to show that they sbould bave been allowed déductions 
whicb tbe laws of tbe state allow to other tax-payers, or to show that 
they were not in f act the owners of the property for whicb they were 
assessed. It is, in eflfeot, a législative assessment of a tax imposed 
upon a body of indiyiduals selected out of a gênerai class, without 
apportionment or equality as between them and the gênerai class, or 
as between themselves, and without giving them any opportunity to 
be heard. The législature cannot impose the whole barden of the 
state or of a single taxing district upon a portion of the property own- 
ers of the district. "It is of the very essence of taxation that it be 
levied with equality and uniformity, and that there should be some 
System of apportionment." Cooley, Const. Lim. 495. This assessment 
dérives no support from the fact that the tâx was originally levied 
upon ail other property holders by a System of apportionment whicb 
secured uniformity and equality, because thèse shareholders were 
excluded from the benefit of that System and are still excluded. They 
are singled out and each assessed an arbitrary sum upon the assump- 
tion that each is taxable for a given amount of property, and that 
such sum represents bis share of the oommon burden, wbile they are 
denied the right given to ail others of obtaining the déductions and 
corrections allowed by tbe gênerai system of assessment. As is said 
in Stuart v. Palmer, 74 N. Y. 183 : "It matters not upon the question 
of the constitutionality of such a law that tbe assessment bas, in fact, 
been fairly apportioned. The constitutional validity of law is to be 
tested, not by what bas been done under it, but by what may, by its 
authority, be done." Earl, J., 188. It may be that tbe tax assessed 
against tbe shareholders of complainant is no more onerous than 
they were required to bear, but this fact does not affect tbe question 
of législative power and cannot give validity to tbe act. 
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Entertaining thèse views, it is tinnecessary to discusa the otLier 
objections which hâve been urged to the original assessment aud to 
the invalidity ot the curative act. 

As the original assesement was void aûd has not been validated, 
there was no necessity for a tender on the part of the sharéholders of 
siich Bum as might be equitably due on aceount of their taxes. The 
cases in which a tender has been required were those when there was 
an excessive as distinguished frôm a void assessment. Nat. Bank v. 
Kimball, 103 U. S. 732; Cumminga v. Nat Bank, 101 U. S. 153. 

It is urged as a reason for denying the relief claimed that the 
proofs fail to show that the sharéholders of complainant bave any 
intention to institute Suits against the complainant if it pays the tax 
or withholds their dividends. It suffices, however, that they bave the 
right to sue the bank. The complainant is plaoed in a position where 
it is subjected to the contingency of a multiplicity of suits by the sev- 
eral sharéholders on the one hand, if it recognizes the validity of the 
tax and withholds the dividends, and by the city authorities on the 
other hand if it refuses to do so. 

A decree is ordered restraining défendant from ail proceedings to 
euforce the tax as against the complainant. 



United States v, Wynn.* 
{District Court, E. Z>. Missouri. January 30, 1882.) 

1. CONSTITOTIONAL IjAW — iNPAlHOUS ClîIMBS— AuTICLE 5 OF THE AmBNDMENTS 

TO THE Constitution op ïkb Unitep States Constmokd. 

No crime is iufamous, within the meaning of article 5 ol' the amendments to 
the fédéral coiistitution, unless expressly made infamous or declared a felony 
by an ect ôf congress. 

2. Same — Same— Stealino fiiom thb Mail — Praotice — Informatioit. 

Stealingfrom the mail is not an infamous crime and may be prosecuted by 
Information. 

Motion in Arrest of Judgment. 
Drummond é Smith, for the United States. 
Pawi Safceweii a,nd G. M. Steward, for défendant. 
Treat, D. J. An information was filed against the défendant, under 
the second clause of sôotion 5469, Rev. St., which section is as follows : 

"Any person who shall steal the mail, or shall steal or take from or out of 
any mail or post-office, etc., any letter or packet; any person who shall take 

•Repoited by B. F. Keï, Esq., of the St. Louis bar. 
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the maîl, or àny letter or packet therefrom, or froni any post-office, etc., with 
or without the consent of the person having custody thereof , and open, embezzle, 
pr destroy any such mail, letter, or package which shall çontain any note, 
î)ond, etc.; * * * any person who shall by fraud Or déception obtain ' 
from any person having custody ttéreof any such mail,\lettér, etc., although 
»wt employed in the postal service, shall bé'puiiishableby imprisonment at 
bard labor for not leSs than one year and not more than'flve years." 

Under said information the défendant wias tried before ia jury and 
found guilty. . ' , 

The court assigned as counsel for the défendant, Mesisrs. Bakewell 
and Stewart, "who hâve assiduonsly attended to the case, and pre- 
sented to the ôourt, in the light of authorities and argument, their 
views of the law which should govem United States courts in this 
class of vexed and undetermined cases. With equal diligence the 
eounsel for the United States hâve prosecuted the ôontroversy. 

Thè first question is, what, under thé fifth amendment of the United 
States constitution, is ian infanàouç crime? and the secorid, whether 
the offenoe charged is within that provision. Within a few years 
past there has been much discuBsionof the main question, and sévirai 
décisions by the United States courts, eaohof which encounters and 
«ndeavors to solve, at least to a limited extent, the many and impor- 
tant difficulties involved. They are too numerous for detailed analysis 
or review. Many of them fuUy consider what at common law were 
infamous crimes, and proceed on the theory that if a likeoffenee 
exists under United States statutes, it must be considered "infamous" 
under the fédéral statutes. Hence', the elaborate review in such 
. cases of the common law, and British statutes existing at the date of 
the United States constitution, and original amendments thereto. 
Counsel in this case hâve in the most praiseworthy manner presented 
the whole Une of English décisions and authority on thia subject, 
which, if conclusive or persuasive, would bave an essential bearing 
m the question. 

At the date of the United States constitution there were no fédéral 
offences except, impliedly, tréason. The fifth amendment refera to 
"capital offences and other infamous crimes." Were those offences 
which at that time were capital or infamous at common law to be 
considered as within the purvièw of that amendment, if thereàfter 
congress chose to specify offences against the United States, and did 
not denounce capital or infamous punishment on conviction thereof? 
Ofthe many offences at common law, and by British, statutes,' which 
were capital, very few were^ even made fédéral offences or punishable 
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capitally. Hence, in tins particular, it must be conceded that there 
was not embraced in the purview of the constitution any offences 
denominated "capital" exccpt those which might thereafter be so 
declared by congressional enactment. If this be so, why should a 
différent rule obtain as to the so-called "inf amous crimes " designated 
in the same amendment ? The rule governing the two should be the 
same. 

If regard is had to the then existing common law and British stat- 
utes, as fully explained in the cases cited, it may be considered as 
settled that the treason, felony, and crimenfalsi were inf amous. To 
every student of légal history it is well known that many offences 
now considered trivial, comparatively, were in England denominated 
félonies, and once made capital, while many other and graver crimes 
were designated misdemeanors, and foUowed by milder punishments. 
As at the date of the constitutional amendments it .remained for 
congress to. name offences and prescribe punishments therefor, is it 
to be held that every offence by it defined must take either its 
classification or punishment ex necessitate from the English System, 
or solely from congressional provisions ? 

Originally a felony was an offence which was foUowed by for- 
feiture, yet a century ago the English courts repudiated that test, 
and 80 hâve the American courts since. It is said that it is not the 
grade of the punishment, but the nature and quality of the offence, 
which must détermine its classification. If so the rule is very uncer- 
tain. Many offences comparatively trivial were félonies, and punish- 
able at common law with death and forfeiture, which at the présent 
time are not félonies or so puniahable either in England or the United 
States. It must be observed that the constitutional amendment 
under review does not use the word "felony." True, at common law 
ail félonies were infamous, but as the constitution did not adopt the 
pénal code of the common law, and as consequently there are no 
common-law crimes against the United States, how does it happen 
that whatever was in common law a felony cornes to be infamous 
when an offence of a like nature is declared to be an offence — but not 
a felony or infamous — against the United States, punishable only as 
the latter had enaoted. 

Although forfeitures ceased to be the conséquence of most félonies 
before the adoption of the United States constitution, yet the désigna- 
tion "felony" remained. Still, are we to hold that ail félonies under 
the United States constitution and statutes are to be held infamous, 
notwithstanding their position before the law had been essentially 
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changed? Section 5326, Rev. St., déclares that "no conviction or 
judgment shall work corruption of blooi or any forfeitiire of estate." 
Agaiu, under the head of crimen falsi, offences were infamoas which 
were followed with disqualification, as witnesses or jurors. Many 
offences which, under the English system, involved such conséquences 
do not do so now under many American codes, and espeeially under 
the fédéral laws. So far as observation goes there are but two 
offences expressly denouneed by fédéral statutes as infamous within 
the meaning of the common-law définition, yet there are disqualifica- 
tions for offices in a few others. 

Shall ail offences, then, involving moral turpitude, be held techni- 
cally infamous? What shall be the test, the punishment, or the 
quality of the act? Most modem jurists agrée that the nature of the 
punishment is not the criterion, and yet many of them attempt to 
draw a sharp distinction at the walls of the penitentiary. If the 
nature of the punishment does not affect the question, why is it that 
they make imprisonment in the penitentiary infamous and not im- 
prisonment in the common jail? AU familiar with fédéral statutes 
and practice know that persons convicted can, in many instances, be 
sentenced to imprisonment, with or without hard labor, either in a 
jail or penitentiary. 

It is very diffieult to reconcile the cases, or to reach a definite con- 
clusion therefrom. In this circuit it bas lately been held that the 
punishment does not give character to the offence, although the later 
décisions are not in accord with what theretofore had been held other- 
wise. If the estent or place of punishment does not affect the ques- 
tion, how is it that the walls of the penitentiary can make a dividing 
line between infamous and non-infamous crimes ? It must be con- 
fessed that the rulings of this circuit for more than 20 years on this 
subject were overthrown by the Maxwell and other cases, and prop- 
erly so. Henee, the test is not where the criminal may be impris- 
oned, nor what at common law would hâve been the désignation of 
the offence, but what the fédéral statute prescribes. It is very diffi- 
eult to understand logically what rule should be observed, in the light 
of many décisions. Shall the courts pronounce that every felony 
is infamous, merely because the United States statute denominates a 
spécifie offence a felony, when no such offence was known to the com- 
mon law, and consequently could not be infamous when the consti- 
tution was adopted? On the other hand, if congress prescribes an 
offence and does not denominate it a felony, and yet the very nature 
ôf the offence is one of moral turpitude, but the punishment not in- 
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famoua, can -the court say it is infanaous, to be pursued only through 
indictments ? 

It will be seen that great embarrassments exist, which hâve per- 
plexed tbe. courts, arising not from the constitutional provision alone, 
but from United States statqtes. 

Only two oiïences bave deaominated expressly against them dis- 
qualifications whicb are within the technical définition infamous, 
unless ail félonies are to be so considered, and certain offenees under 
the élection laws pertaining to disqualifications for office. It may be 
very difficult to reconcile cases with right reason on this subject, and 
soch an efftfrt will be foreborne. Without criticising such cases, and 
analyzing them it raay be wiser to, state geuerally th« conclusions 
reached, and to give the elemental thoughts on which such conclusions 
rest. 

As at the date of the constitution there were no offenees under the 
fédéral law, with the possible exceptions named, is not the character 
of each offence thereafter prescribed to be determined solely by the 
statute? .Within recognized rules a felony is infamous, and in the 
absence of such a désignation the offence is not a felony. Hence, if 
an offence against the United States is defined, and the same is not 
denominated a felony, and no infamous punishment is denouuced, 
how can -a court décide that offence to be without the constitutional 
provision? Was it the purpose of the constitution to make ail 
offenees that congress might thereafter prescribe, to take their quality, 
not from congressional législation, but from the common law ? If so, 
was not thepower of congress restricted as to offenees not known to 
the common law ? So far as their pénal conséquences might extend, — 
that is, if congress enacted that certain defined acts should be an 
offence against the United States, and attached thereto conséquences 
which were infa>mous,— were they not to be so, although there was no 
cômmon-law rule on thesubjeçt? In other words, could not congres» 
déclare whàt offenees it enacted infamous or non-infamous, as it may 
deeim wise ? 

This suggestion leads up to the main inquiry whether congress 
was inhibited from making any offence a felony or infamous which 
the common law or British statutes did not recognize as such. The 
mère statement of the proposition , shows its absurdity, for none of 
the common-law or statutory offenees (British) were United States 
offenees. Whatever congress might enact thereafter would take its 
character, quality, and punishment solely from the congressional 
enactment. Although courts would look for the définition of terms 
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used, if they We coîùraon-lawterms, to tlié common law, yet tliey 
could not enlarge the punishment beyond -what the fédéral sta tûtes 
prescribe. Similar offences may bave been capital under the British 
law. Yet congress may hâve denounced therefor imprisonment 
merely for a limited term, or merely a fine. How, tben, is tbe 
offence to be designated, — according to the fédéral statutes, which 
must alone govern, or aocording to the common law, which is no 
part of the fédéral system ? 

Without pursuing further this abatract line of thought, which leads 
to a reductio ad absurdum, it may be well to state Buocinotly the views 
of this conrt. At the adoption of the United States constitution, and 
the amendments thereto, inasmach as no fédéral offences had been 
defined, it was prescribed that whenever congress should déclare 
certain acts an offence, and attach thereto capital punishments or 
infamy, tbe alleged offender should not be brought to trial except 
after indictment. 

The nature, functions, and protective duties of a grand jury hâve 
been often defined and enforced by this court. But the question 
under considération is, when is the interposition of such a jury essen- 
tial? It may be stated that the foUowing rules should prevail: 

(1) In the absence of a fédéral statuts there is no offence oogniza- 
ble by United States courts. 

(2) When congress bas declared an offence, it is what congress 
has designated it, and not what any other System of jurisprudence or 
foreign statutes may prescribe. 

(3) If the congressional statute prescribes infamy the offence is 
infamous. 

(4) If congress does, without express provisions as to infaruy, 
make the offence a felony the offence must be prosecuted as infa- 
mous and by indictment. 

Under this head it must be observed that common-law félonies, or 
offences of like nature, are not within the purview of the constitution 
unless congress so enacts. The many offences under the British law, 
with their barbarous conséquences, were not, and in some instances 
(notably, treason) could not be, fédéral law. By recognized décisions 
and définitions ail félonies were infamous, but as there were no fél- 
onies hère until congress so enacted, whatever offences congress de- 
nounced, not as félonies, but as misdemeanors, could not fall within 
the description of infamous unless, independent of the technical défi- 
nition of "felony," they fell within the rule of infamous punishments, 
so expressly denounced ; or, possibly, from the quality or nature of 
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the offence, as crlmen falsi. As to the latter, this court holds that 
the fédéral statute must alone prevail. 

(5) If there are no félonies under the fédéral law except what the 
fédéral statutes so denominate, what other fédéral offenees are 
infamous ? As has been already stated, there are only two statutes 
which denounce infamous punishment ; that is, disqualification 
within common-law rules. Considering the nature of the United 
States government and its limitations of authority, what offenees and 
conséquences thereof can obtain within its jurisdiction beyond what 
congress enaets ? It cannot borrow authority from England or from 
any of the states within the Union. It may be that British statutes 
or law and state statutes measure certain offenees against their au- 
thority very differently from fédéral statutes ; may denounce against 
them punishments of infamy or otherwise, while the fédéral statutes 
treat Hke offenees as trivial. United States courts are bound to fol- 
low United States statutes, and no other, in criminal cases. 

It has been urged with force that as United States courts are bound 
as to rules of évidence in civil cases to foilow the state authority, that, 
therefore, if certain offenees under state laws are made infamous the 
United States courts should Gonsider infamous cases of like quality 
as to turpitude under the fédéral law. But is not this a begging of 
the question ? The diversity or inoongruity of fédéral législation in 
that respect need not be discussed, whereby what is a rule of évi- 
dence in one United States court may not be the rule in another, and 
whereby United States courts are not goverpted by a uniform law 
enacted by congress, but are made subject to local législation, con- 
trary to the spirit of fédéral jurisdiction aud authority. It must suf- 
fice, however, that no state législation can enlarge or restrict fédéral 
authority, nor can such législation croate or qualify a fédéral offence. 
Each state may, for purposes of its owu, designate what shall be con- 
sidered offenees against its authority, and characterize them as fél- 
onies or otherwise; but its législation in such respects cannot override 
fédéral laws, or supply their supposed defects, in matfcers exclusively 
within fédéral cognizance; hence, United States courts cannot look 
to state législation for assistance. If, then, congress passes a statute 
against frauds of varions kinds, which, under the common law, would 
fall respectively under the désignation of infamous or non-infamous, 
should a United States court fall back on the common law to ascer- 
tain the nature and quality of this newly-created offence, and attach 
conséquences which congress has not done? Thèse questions hâve 
generally been discussed as if whatever offence congress declared was 
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to be considered, not as wbat congress enaeted, but as what lik& 
offences by analogy were considered at common law or by state stat- 
utes. At this point thé logical diffieulty occurs. If congress alone 
can say what sball be an offence under the United States laws and 
prescribe the punishment therefor, how can the courts go beyond such 
congressional enaotments ? What, then, independent of félonies, shall 
be considered in the United States courts infamous crimes, within the 
meaning of the fifth amendaient of the constitution? The answer 
should be, such offences and such only as congress bas declared to be 
infamous. Whence does a United States court dérive authority in crim- 
inal cases to go beyond the United States statutes ? Hence cases not 
declared félonies or infamous can be prosecuted by information. It is 
trne that congress in its wisdom bas chosen to denominate many trivial 
offences, involving no moral turpitude, félonies, and not so to denom- 
inate many of the gravest crimes ; yet the courts are bound tliereby. 
In thèse, as in many other matters, courts can only say : Sic ita lex 
tcripta est. 

After a careful examination of the many authorities cited, English 
and American, it seems that the tïue solution of the vexed question 
must be found in the fact that there are no fédéral offences except 
such as congress prescribes, and that if congress déclares an offence 
capital or infamous, the aecused bas a right to exact the intervention 
of a grand jury. This rule is to be taken with the qualification that 
ail declared félonies are to be construed infamous. If congress does 
not choose to déclare an offence' a felony, or make it infamous, it 
cannot be so considered in a United States court. 

Thèse views may not be in accord with those expressed by some 
courtsy and especially by those who décide that the quality or char- 
acter of the offence is or is not to be determined by the punishment. 
After félonies under the British law had been specifically defined as 
determinable solelyby the conséquent punishment, the English courts 
adopted another rule, which bas been generally foUowed in this 
country, whereby the nature of the punishment was held not to dé- 
termine the character of the offence. Still the struggle remains 
under fédéral statutes whether, in the absence of a désignation of 
the offence as a felony or misdemeanor, the court should look to the 
prescribed punishment to ascertain the true classification. Many 
acts of congress prescribe hard labor or imprisonment in the peniten- 
tiary, with or without hard labor for a defined term, or imprison- 
ment solely, or fine and imprisonment, etc., in moat instances leav- 
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ing the place ofthe impriaonmeat in the discrétion: of the court. la 
it, then, to be held as a légal proposition that imprison ment in the 
peiiitentiary, which is often at the discrétion of the court, makes 
the bffenoe infamous, whereas if, in its discrétion, the imprisonment 
were ordered to be in the common jail it would be non-infamous ? 
Again, if the imprisonment ordered is for more than a year, although 
hard labor is not denounced, yet the sentence may be to the peniten- 
tiary. Shall such shifting, discretionary, and arbitrary rules settle 
the important constitutional question presented? That is, if the 
court chooses to make the place of imprisonment, on conviction, in 
the penitentiary, the ofïence is infamous ; otherwise, not. Suppose 
trial and conviction had on an information under: any of the many 
stàtutes, where it is in the discrétion of the court to sentence to the* 
common jail or to thé penitentiary, or to fine and imprisonment, or 
imprisonment alone, with or without hard labor, etc., and the court 
in its discrétion sentences to the penitentiary, does the offence thereby 
become infamous; whereas, if the sentence had been to the jail or 
to payment of a fine it would hâve been non-infamous? 

But ail are of the opinion that it is not, as a gênerai rule, the pun- 
ishment whioh détermines the nature of the offence, and if it were 
not so the absurd resuit would foUow that in the cases above sup- 
posed the character of the offence would not dépend on its intrinsic 
quality, but on the discrétion of the judge who passes sentence. 
Thèse extrême illustrations are presented in order to show the im- 
portance of having some well-defined rules which ail can under- 
stand. 

It has been deemed better not to pass through a careful analysis 
of the many cases cited, or to review the same, but to présent the 
subject with its attendant difficulties. 

The conclusions reached are that under the United States consti- 
tution and stàtutes there are no infamous crimes except thoae therein 
denounced as capital, or félonies, or punished with disqualification as 
witnesses or jurors. If congress makes an offence infamous, it must 
be prosecuted through indictment; if it makes it non-infamous, it 
can be pursued through information. This necessarily follows from 
the fact that under the United States constitution there are no crim- 
inal offences other than what congress prescribes, and unless it 
déclares directly or inferentially that an offence is infamous it must 
be pronounced otherwise. There is no other safe or consistent rule. 

A référence, therefore, to the statute, cited at the beginning of this 
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opinion, makes it clear that tHe offence charged is not infamous 
within the rules herein stated. The fact that imprisonment "at hard 
labor" is denounced does not make the offence infamons within the 
purview of the constitution, and consequently the case was rightly 
tried on information. 

The motion in arrest is overruled. 

' "The cases cited and examined are appended: 

Wheaton v. Peters, 8 Pet. 591 ; U. 8. v. Reid, 12 How. 364; 1 Keit, Comm. 
*336, 337; Coke, Litt. 6, a 6; Blackstone, *370; Phil. Ev. vol. 1, p. 22, liote; 
1 Chit. Crim. Law, *600, *601, p. 599; Phil. Ev. 23, note; PeopZe v. WA«p- 
ple, 9 Cow. 707; Clark's Lessees v. Hall, 2 Harris & MeHenry, 378; People 
Yf Herrick, 13 Johns. 82; Cushman v. Loker, 2 Mass. 106; 1 Stark.;Ev. 
,94, 95;.? Haie, 237;,1 Bish. Crim. 'L^^yv, g§ 743, 580, 581, 584,, 621, 974 ; 1 
Greenl.'Ev. §§ 372, 373, p. lï)\ Pendock v. Mackmder, 2 Wilson, 18; Coke, 
Êitt. â91a, *ëb, note i; 4B1. Coiii. 94,''95, 230; 1 Eussell, Crimes, (Graves* 
Ed.) 44J 46, 47; Rexv. Ptiddle, LeacK 442; 2 Haie, P. G. 277; ÈèX v. Davis, 
5 Mod.75; 3 Wilson's Works, 371, 377; 1 Haie, P. G. & 43^ p. 503; Willis. 
665; State v. Gardner, 1 Root, (Conn.) 485; Corn. v. Keith, 8 Met. (Mass.) 531 ; 
Lyford. v. Farrar, 11 Poster, (N. H.) 314; .JT. 8. y. M<iopwell,.Z DilL 275, 278; 
in re Trumati, 44 Mo. 181 ; Fox y. 8tate, 5 How. 410, 438 ; Moore y. 
State, 14 How.: 13; U. 8. v. 8Tiepard, 1 Abb. 436, 440; U. S.y. Magiïl, 
1 ■Waâhb.-464, 465; U. S. v. Havothorne,! Dill. 422; Stafe v. Keyes, 8 Vf. 
66, 65; 5 Watts & Serg. 342; U. S. y: ffudson, 7 Cranch, 84; U. 8: v. 
Lancaster, 2 McLean, 431, 433; U. 8. v. Wiltberger, 5 Wheat. 76, 93,' 96; 
U. 8. V. New Bedford Bridge, 1 Wood & M. 401; State y. Stephetison, 
a Bailey, 33,4; ,)?. 8. v. Wilson, 4, Blatchf. 435; Sergeant's , Coast Law, 345; 
U. S. y, Coolidge, 1 TVheat. 415; U. 8. v. Bsavons, 3 Wheat. 336; U. 8. 
y. Burr, 4 Cranch, 500; Marhney v. Madison, 1 Cranch, 176; 4 Tueker's 
Blackstone, No. 10 of appendix; Conkling's Treatisë, 83; V. 8. v. Cross, 1 
McArthur, 149; U. 8. v. Coppersmith, 4 FED. Rep. 198; U. 8. v. Sheperd, 
1 Hughes. 620; U. 8. v. Block, 4 Sawy. 212; U. 8. v. Yates, 6 Fed. Rep. 861; 
U. 8. y. Baugh, 1 Ped. Rep. 784; U.8. v. Waller, 1 Sawy. 701; Whart. Crim. 
Law, (3d Ed.) 354 et seq.; 11 Am. Jur. and other authorities cited; U. 8. v. 
Okie, 5 Blatchf. 516; U. 8. v. Clark, Crabbe, 584; U. S. v. (?oMm^, 2' Cranch, 
212; U. 8. y. Patters&n, 6 McLôan, 467, 468; U. 8. v. Mills, 7 Pet. 138; 
U. 8. y. Clayton, 2 Dill. 226; Wilson v. State, 1 Wis. 189; Com. y. Barlow, 
4 Mass. 439; Com. v. Macomber, S Mass. 257; Stai- Monte Cases, unreported. 
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United States v. Bubgbss.* 

{District Uourt, E. B. Missouri. January 30, 1882.) 

1. CoNSTiTUTioNAL Law— Inpamous Cp.imes— Conspiract to Makb Cotjnterpbit 
CotN — Pbacticb — Inpormatiok. 

A conspiracy to make counterfeit coin is not an infamous crime, within the 
meaning of article 5 of the amendments to the United States constitution, and 
may be prosecuted by information. 

Motion in Arrest of Judgment. 

Drummond é Smith, for the United States, 

Paul Bakewell and E. M. Stewart, for défendant. 

Tbeat, D. J. An information was filed against the défendant for 
conspiracy to make counterfeit coin, whereupon a trial was had, and 
conviction foUowed. Many of the points considered in the case of 
Wynn, ante, 886, are involved in the question now presented. So far as 
the views of the court are stated in that case, they need not now be 
repeated. 

Under the common law a conspiracy was not intamous tmless it 
was for the subversion of justice, by the obstruction of its adminis- 
tration through perjury, subornation of perjury, spiriting away of 
witnesees, etc. Hence, if a like oiîenee is by congressional enact- 
ment denounced a crime, without attendant conséquences involving 
infamy, the same can be prosecuted by information. 

If the common-law rule were to obtain, the crime chargea would 
not be infamous, inasmuch as the alleged conspiracy, under section 
5440, Eev. St., is not to subvert or obstruct the administration of 
justice through its administration in the courts. 

It has been forcibly urged that a conspiracy to commit a felony 
whieh, if committed, would fall within the rule of crimenfalsi, should, 
under the statute (6440) as to overt acts, be held to come within that 
rule. By what has been said in the case of Wynn, no such rule 
would prevail. If congress denounces a speciiied offence a felony it 
is so; not because like offenees were such under the English law, but 
because congress chose so to make it. In this case, to commit which 
offence the conspiracy is charged, strange to say, the acts of congress 
hâve been frequently changed. In England there was, for technical 
reasons, a marked distinction between false eoining and passing false 
coins. In the early statutes of the United States, counterfeiting coin 
was declared to be a felony, but in the re-enactment of thèse statutes 

*Reported by B. F. Rex, Esq., of the St. Louis bar. 
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subsequently the words " shall be adjudged guilty of a felony" were 
dropped. Hence, what was once a felony by force of the United 
States Statutes bas ceased to be so through subséquent législation. 
Independent thereof it must be considered that no conspiracy at 
common law was infamous except such as pertained to the subversion 
of justice. The conspiracy charged, for which the défendant has 
been found guilty on information, was not a conspiracy even to cause 
a felony to be committed, or to subvert the administration of justice. 
Still, under the rulings in Wynn's Case, if the conspiracy charged 
was not by act of congress declared infamous or a felony, the offence 
was rightfuUy prosecuted by information. Even if it had been a 
conspiracy to cause a felony to be committed, it would still be a 
simple misdemeanor. 

The motion for arrest is overruled. 

Cases cited and examined: Section 5440, Eev. St. ; Act April 21, 1806, (2 St. 
at Large, 404, 405 ; 4 St. at Large. 121 ; 13 St. at Large, 120 ;) 3 Cox, Crim. Cas. 
229; 4 Ward. 265; Cooley, Blackstone, 186; 13 Johns. 82; Inre Ville, 2 Dod. 
174; 12 Ward. 209; 2 Bish. 176; and those noted in Wynn's Case, ante, 886. 



United States v. Malone.* 
{Circuit Court, S. D. New T<yrk. December 20, 1881.) 

1. IlîDICTMENT UNDER SECTION 3266, REV. 8t.— iLWCrT DiSTILLING— MoTION TO 

Vacate Judgment. 

Where conviction was had at March term and sentence imposed at the follow- 
ing May term, and application made at October term to vacate judgment and 
commitment, held, that the application was too late, as according to the rules 
of court it should hâve been made in arrest of judgment, or for a new trial 
before sentence was imposed, aud that the term at which judgment was ren- 
dered having expired, no power remained in the court to vacate the judg- 
ment. 

2. INDTCTMENT — SePAHATB CoUNTS in — i}PPBCT OP. 

Where a prisoner is convicted on the flrst count and acquitted on the second, 
the sentence of the court is a judgment that the verdict upon the second count 
did not make void the verdict upon the flrst count, and cannot be brought in 
review by a motion made after final judgment. 

Each count of an indictment, in judgment of law, charges a separate and 
distinct offence, and is, in fact and theory, a separate indictment. Accord- 
ingly, where a prisoner is charged in two separate counts with having used two 
différent stills at différent times on the same day and at the same place, and is 

•Reported >iy S. Nelson White, Esq., of the New York bar. 

v.9,no.l5 — 67 
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acquitted on one count and convicted on the other, tliere is no room to con- 
tend that the jury found him guilty and likewise not guilty of the same 
oiïence. 
3. Same — Avbkmbîit op Knowlebge in. 

When a statute prohibits generally aud is silent as to intention, the plcader 
need not aver knowledge. 

Motion to Vacate Judgment. 

Sutherland Tenney, Asst. Dist. Atty., for the United States. 

Roger M. Sherman, for défendant. 

Benediot, D. J. The défendants were jointly indicted and tried 
together at the March term, 1881. The indictment contained three 
counts, framed under section 33G6 of the Eevised Statutes. The first 
count charged, in substance, that the défendants, on the fifth day of 
May, A. D. 1879, unlawfully did use a still for the parpose of distil- 
ling spirits on premises where aie was manufactured, to-wit, on the 
premises No. 513 West Fifty-second street, in the eity of New York. 
The second count charged in substance that the défendants unlawfully 
and knowingly did use, and did aid and assist in using, a still for the 
purpose of distilling spirits on the premises No. 513 West Fifty-second 
street, on which said premises fermented liquor, to-wit, aie, was man- 
ufactured and produced. The third count charged, in substance, that 
the défendants unlawfully and knowingly did use a boiler for the 
purpose of distilling spirits on premises where aie was produced, that 
is to say, on the premises No. 513 West Fifty-second street, in the 
city of New York. The verdict of the jury upon the first count was 
not guilty as to Peter A. Malone and guilty as to Dominick Malone. 
On the second and third counts the verdict was not guilty as to both 
the défendants. Thereupon Peter A. Malone was discharged, and 
afterwards, and at the May term, on motion of the district attorney, 
Dominick Malone was sentenced to be imprisoned for the pèriod of 
16 months and to pay a fine of $1,000. 

Now, at the October term of the court, application is made in behalf 
of the prisoner to vacate the judgment and commitment. This ap- 
plication is based on the proposition that the offence charged in the 
first count of the indictment is the same offence charged in the second 
count, and that the acquittai on the second count must prevail, and 
makes void the verdict upon the first count. To this there are sev- 
eral answers : 

First. The objection, if valid, comes too late. By the rules of this 
court, when a conviction is had, sentence is deferred to the next term 
of the court for the purpose of affording opportunity to move mean- 
while in arrest of judgment or for a new trial, and the rules prescribe 
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that notice of such a motion must be filed within three days after 
the conviction, and the minutes of the trial, as settled by the judge 
who tried the case, be filed before the first day of such subséquent 
term. In this case the prisoner was sentenced at the term subséquent 
to the conviction, in the absence of any motion for a new trial or in 
arrest of the judgment in pursuance of the rules, and he cannot now, at 
this late day, after j adgment, and when bis term of imprisonment bas 
partly expired, upon a motion like the présent, urge an objection 
which, if valid and taken in the manner prescribed by the rulcs, 
would hâve arrested the judgment. By omitting to comply with the 
irules the prisoner must be deemed to hâve waived the right to raise 
in this court any question proper to be raised in the manner required 
by the rules. 

Second. The judgment sought to be vacated was rendered at the 
May term of this court, and this application is made at the October 
term thereafter. The term at which the judgment was entered hav- 
ing expired, no power remains in the court to vacate the judgment. 
Bank v. Labitut, 1 Woods, 11 ; Bank of U. S. v. Moss, 6 How. 31. 

Third. The question now presented in regard to the effect of the 
verdict rendered upon the second count was necessarily involved in 
the question of sentence, andwhen the prisoner was sentenced it was 
necessarily adjudged by the court that the verdict upon the second 
count did not make void the verdict upon the first count. 

That détermination cannot now be brought in review by an appli- 
cation like the présent, made after final judgment. 

It is said, however, that the judgment is void because there is no 
conviction, the défendant having been acquitted on the second count. 
But how can the judgment be held void when the court had jurisdic- 
tion of the person and of the subject-matter, and the record shows a 
valid in dictment, a verdict of guilty upon one of its counts, and a sen- 
tence such as the law permits for the offence charged in such count ? 
If there was error, as manifestly there was not, in the détermination 
made at the trial in regard to the effect of the verdict of acquittai 
upon the second count, such error would not make void the sentence 
pronounced upon the verdict of guilty which the record shows to 
bave been rendered on the first count. 

Moreover, the contention in behalf of the prisoner that error was 
committed at the trial in construing the verdict to be a verdict of 
guilty rests upon the assumption that the offence charged in the sec- 
ond count is the same offence charged in the first count. The as- 
sumption is without foundation. 
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It is possible for a person to commit two similar crimes on the 
same day, and to be indicted and punished therefor, and two crimes 
are committed when two différent stills are used at différent times 
on the same day on premises where aie is manufactured, and it 
is not to be denied that two such crimes may be charged in one 
indictment, in différent counts, nor that in such case each separate 
count of the indictment, in judgment of law, charges a separate and 
distinct offence. Each count in an indictment is, in faot and theory, 
a separate indictment. Différent counts are allowable only on the 
presumption that they are différent offences, and every count so 
imports on the face of the record. Heard, Crim. PL 235, 236. See, 
also, Eev. St. § 1024; 

Accordingly, this record shows the prisoner charged in two sepa- 
rate counts with having used two différent stills at différent times on 
the day and at the place described; and there is no room to contend 
that, because the jury convicted the prisoner on one count and acquit- 
ted him as to the other, they found him guilty and likewise notguilty 
of the same offence. 

It has been said — by way of argument, we suppose, for the record 
discloses no such thing — that, at the trial, évidence as to only one 
offence was given. If such be the fact, we fail to see how the con- 
clusion foUows that the prisoner was improperly adjudged to hâve 
been convicted of one offence. The évidence having proved the use 
by the prisoner of one still, and no more, on the day and at the place 
described, what was there for the jury to do but to render the ver- 
dict they did, namely, guilty of using one still, and not guilty of using 
another ? On such an indictment, and upon such évidence, the ver- 
dict must necessarily be guilty on one count, and not guilty on the 
other. Plainly enough, therefore, the verdict in this case amounts 
to a conviction on the first count of the indictment, and no error was 
committed when it was so held at the time of passing sentence. 

In addition to the point already eonsidered we find upon the brief 
a second point not pressed at the argument that the first count of the 
indictment charges no offence because it omits to aver knowledge. It 
appears, from what has already been said in regard to the first point, 
that an objection like this cannot be eonsidered upon the présent 
application. But the point, if open for considération, could not pre- 
vail, for the reason that knowledge is not made by the statute to be an 
ingrédient in the offence. When a statute prohibits generally and is 
silent as to intention, it is clear that the pleader need not aver knowl- 
edge. U. S. V. Smith, 2 Mason, 143, 1,50; 1 Stark. Crim. PI, 182. 
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Hère the statute prohibits the use of a still for the purpose of distill- 
ing. This indictment charges an act sueh as is described in the statute, 
done for the purpose specified in the statute, and, consefjuently, 
charges the offence created by the statute. 
Blatchfobd, g. J., and Brown, D. J., concur. 



In re Shieley, Bankrupt. 
(DUtrîct Court, W. D. Penntylvania. 1882.) 

1. SEiztniE ON Execution Beporb the Filing of a Pétition nr Bankruptct 
— Proving up Unpaid Balance — Eev. St. { 5075. 

Where a judgment créditer issued an exécution, and by virtue thereof the 
sherifl made a seizure of gooda before defendant's pétition in banlcruptcy waa 
flled and sold them af ter his adjudication, hdd, that such créditer, after apply- 
ing the proceeds to his judgment, might prove any unpaid balance thereof ; the 
case not falling within the purview of the prohibitory clause of section 6075 of 
the Revised Statutes. 

In Bankruptcy. Sur register's report disallowing proof of the 
claim of the Eaton, Cole & Burnham Company. 

G. S. Croshy, and Jas. P. Coulter, for report. 

W. S. Purviance, for exceptions. 

AcHESON, D. J. On February i, 1878, the Eaton, Cole & Burn- 
ham Company, the plaintifif in a judgment against John T. Shirley, 
(the bankrupt,) in the court of common pleas of Armstrong county, 
issued thereon a, fi. fa., No. 214, March term, 1878, and placed the 
same in the hands of the sheriff. There was already in his hands a 
fi. fa., No. 213, March term, 1878, against the same défendant, 
issued upon the judgment of the Kittanning Insurance Company. 
The next day (February 5th) the sheriff, by virtue of both thèse writs 
otfi.fa., seized in exécution personal property of the défendant, and 
advertised it for sale on the fourteenth of the same month. Eobert 
Gailey, Sr., another judgment creditor of Shirley, on February 5th 
issued a fi. fa., No. 218, March term, 1878, whieh came into the 
sheriff's hands the succeeding day. Thèse facts appear from the 
exemplification of the common pleas record attached to the register's 
report, and an exemplification in Gailey's case on file in this bank- 
ruptcy number. 

It is alleged there -were still other exécutions in the sheriff's hands, 
but of this we bave not the proper évidence ; at least, we are without 
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particulars, except that the sheriff's return shows he sold as well on 
fi. fa., No. 31, June term, 1878, as on^. /as. No. 213 and No. 214, 
Mareh term. 

On February 11, 1878, John T. Shirley filed his pétition in bank- 
ruptcy, and on the same day this court issued restraining orders 
against the Eaton, Cole & Burnham Company and certain other exé- 
cution creditors, enjoining sales by the sheriff until a motion for an 
injunction could be heard. Upon such hearing the court refused the 
injunction and dissolved the restraining orders; whereupon the 
sheriff proceeded to sell the property so levied on, and sold the same 
between the ninth and thirtieth days of- March, 1878, inclusive. J. 
T. Chalfant was chosen assignée of the bankrupt, March 28, 1878, 
and the assignment to him seems to hâve been made on the 30th. 

A portion of the proceeds of the sheriff's sale reached the Eaton, 
Cole & Burnham Company's judgment, but a large part thereof re- 
mained unsatisfied. For this unpaid balance the company sought 
to make proof in bankruptcy, but the register would not allow the 
proof. The case is now before the court to review this action of the 
register, whose refusai to admit the proof rests upon the assumption 
that section 5075 of the Eevised Statutes is conclusive against the 
company's right to prove. That section is as follows : 

" Sec. 5075. When a créditer has a mortgago or pledge of real or personal 
property of the bankrupt, or a lien tliereupon for securing the payment of a 
debt owing to him from the bankrupt, he shall be admitted as a créditer only 
for the balance of the debt after deducting the value of such property, to be 
ascertained by agreement between him and the assignée, or by a sale thereof, 
to be made in such manner as the coUrt shall direct ; or the creditor may re- 
lease or convey hIs claim to the assignée upon such property. and be admitted 
to prove his whole debt. If the value of the property exceeds the sum for 
which it is so held as security the assignée may release to the creditor the 
bankrupt's right of rédemption therein on receiving such excess; or he 
may sell the property subject to the claim of the creditor tliereon; and in 
either case the assignée and creditor, respectively, shall exécute ail deeds and 
writings necessary or proper to consummate the transaction. If the property 
is not so sold or released, and delivered up, the créditer shall not be allowed to 
prove any part of his debt." 

Is the case of the Eaton, Cole & Biirnham Company within this pro- 
hibition? It is certain the company had neither a mortgage nor a 
pledge. Was, then, its levy, which anticipated the bankruptcy, a 
lien within the meâningof this section, and the goods in the hands of 
the sheriff property which the exécution creditor was bound either to 
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rélease and deliver up or hâve sold in the manner hère contemplated, 
in order to prove any part of its debfc ? The question seems to be 
new; at least, counsel hâve referred me to no décision upon it. It is 
Mot met hy any of the cases cited by the register. I hâve nowhere 
found the précise point discussed, except in the treatise of Avery & 
Hobbs on the Bankrupt Law of the United States, at page 160, 
where it is said: "If he [the créditer] has a judgment and exécu- 
tion, he may finish his levy if his lien attached absolutely before 
bankruptcy, and, after applying the proceeds, he may be permitted to 
prove any unpaid balance." 

The présent is not a case of judicial proceedings commenced, or an 
exécution sued ont, after bankruptcy. When the jurisdiction of the 
bankrupt court attached, the goods were already rightfully in the cus- 
;ody of the law; a circumstance, I think, of controlling weight. To 
prevent a sale by the sheriff the interposition of this court was 
invoked, but the injunction sought was refused, and the temporary 
restraining orders which had been granted were dissolved. It is, 
therefore, quite inaocurate for the creditors opposing the proof to 
assert that the Eaton, Cole & Burnham Company sold the goods at 
sheriff's sale "in open disregard of the bankruptcy proceedings." It 
may be that the refusai to enjoin, and the dissolution of the restrain- 
ing orders, cannot be interpreted as équivalent to a direct permission 
by this court to the company to sell upon its^. fa.; but we may assume 
the court was satisfied that the exécution was not impeachable as an 
unlawful préférence, and that no good reason existed for its inter- 
férence. The goods then being lawfully held by the sheriff, by virtue 
of exécution process from another tribunal, how could the bankrupt 
court undertake to direct the. manner of sale? The law regulated 
that. The case, therefore, as it seems to me, is not within the pur- 
viêw of the prohibitory clause of the bankrupt act relied on for 
excluding proof of this claim. 

Moreover, the difficulties in the way of the Eaton, Cole & Burnham 
Company complying with the requirements of section 5075 would 
seem to hâve been insurmduntable. The company was not the sole 
exécution creditor, and hence could not control the proceedings, 
There were in the sheriff's hands at least two other exécutions — one 
prier and one junior — in respect to which this creditor was power- 
less. 

Again, the sheriff having aetually levied upon the goods before 
bankruptcy, the case did not stand on the footing of a mère lien. By 
virtue of the sëizure the légal title to theproperty vested in the sher-' 
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iff, who became answerable for ita value to the exécution creditors. 
Hunt V. Breading, 12 Serg. & K. 41; Hartlicb v. McLane, 44 Pa. St. 
510. Indeed, as respects other creditors, the seizure of goods in 
exécution is said to be a satisfaction, pro tanto, of the plaintifs 
judgment, unless without fault of his own he is deprived of the fruit 
of his levy. Duncan v. Harris, 17 Serg. & E. 435; Lyon y. Hamp- 
ton, 20 Pa. St. 46. 

In every point of view I think the prohibitory clause of section 
5075 is inapplicable to this case, and I am constrained to dissent 
from the conclusion of the register. 

Andnow, January 31, 1882, the order of the register in this nat- 
ter is set aside, and it is ordered that the Eaton, Cole & Burnham 
Company be admitted to make proof of its claim. 



Shedd v. Washbubn and others. 
{Oireuit Court, D. Massachusetts, January 28, 1882.) 

1. Lbtters Patent— Fastbnehs por Shutters — Validitt. 

Letters patent No. 166,819, for an improvement in fasteners for shutters, are 
net invalid for want of novelty. 

2. NOVELTT — UtILITY — EXTBNSIVE USE. 

Extensive use is, of itself, some évidence of novelty and utility. 

In Equity. 

Tlios. H. Dodge, for complainant. 

John L. S. Roberts, for défendants. 

LowELL, D. J. The plaintiff describes and claims in his patent, 
No. 166,819, an improvement in fasteners for shutters, or blinds, 
made of wire, and fuUy shown in the drawings, and by a description 
which would hardly be intelligible without the drawings. The défend- 
ants make and sell this précise article ; and the only question in the 
case is whether the plaintiff has a valid patent, no matter of how 
limited a scope. In my opinion, he may hold a narrow claim for the 
very article which he describes. Other fasteners for shutters and 
blinds had been made of a single pièce of wire, but none which had 
the several éléments of his claim similarly combined. The claim is 
for "a wire blind fastener, having a horizontal spring arm, A', pro- 
jecting end, G, inclined or brace arm, E', intermediate coil spring, E, 
and horizontal eye, F ; the same being constructed and adapted to be 
applied to the blind or shutter, substantially as and for the purposes 
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set fortb." The Haynes fastener, if earlier than the plaintiff's, 
■ffhich is somewhat doubtful, does not hâve a coil which opérâtes like 
that shown in the patent ; the Waterhouse exhibit does not hâve the 
inclined or brace arm, to any useful extent; the Orr fastener has no 
eoil. AU thèse earlier déviées appear to hâve worked well, but the 
plaintiff's changes were improvements, and brought his fastener 
into use extensively, which is, of itself, some évidence of novelty 
and utility. Decree for the complainant. 



CoBS V. The Collins Co. 
{Circuit Court, D. Connecticut. January 16, 1882.) 

1. Lbttbks Patent — WEBaicHES— iNFRDiaEMENT. 

The flrst claim of reissued letters patent No. 3,483, granted to Loring Coes, 
June 1,1869, for an " improvement inwrencli,"whichis aclaiiu toan improved 
Coes wrench, so constructed that the thrust or back strain of the rosette screw, 
when the wrench is used, shall be borne by the shank instead of the handle of 
the wrench, substantially as described, is not infringed by a wrench made in 
accordance with the description in letters patent No. 50,364, granted to Jordan 
& Smith, October 10, 1865, for an " improved wrench." 
^. Samb— Saïib. 

To remedy the difflculty experienced in the use of the Coes wrench of 
1841, the plate and the ferrule being often broken or bent and pushed out of 
place, and the wooden handle split or crushed, George C. Taft substituted in 
place of one rosette three parallel rosettes, with narrower périphéries, revolv- 
ing at right angles to the Une of motion of the adjustable jaw in three paral- 
lel grooves in the adjacent face of the main bar, each groove bearing against 
both faces of its rosette, so as to prevent the rosette and the screw from being 
carried bodily towards the flxed jaw, and to cause the back-thrust to be re- 
ceived by the aide of the groove furthest from the flxed jaw, instead of as. 
before, by the plate. To eflect the same resuit, the défendant put underneath 
the plate a screw nut, in the extension of the main bar, a screw thread being 
eut in the extension, and this screw nut is screwed up tight against the bottom 
of the screw nut by a acrew nut at the extrême end of the extension below the 
handle. The rosette is the same as the Coes rosette of 1841, and always main- 
tains the same position relatively to the handle. Meld, that the means em- 
ployed by the défendant are différent from those employed by Taft, and are not 
the mechanical équivalent. 

In Equity. 

George L. Roherts, for plaintiff. 

WiUiam E. Simonds, for défendant. 

Blatchford, C. J. This suit is brought on reissued letters patent No. 
3,483, granted to Loring Coes, the plaintiff, June 1, 1869, for an 
"improvement in wreneh," the original patent. No. 40,590, having 
been granted to Thomas H. Dodge, as assignée of George C. Taft, 
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the inventor, November 10, 1863, for an "improvement in wrenches." 
The spécification of the reissue is signed by Loring Coes, and is as 
foUows, inchiding what is inside of brackets and what is outside of 
brackets, omitting what is in italics : 

" Figure 1 représenta a prospective view of [a 'Coes wrench' having the said 
ïaft's improvements applied thereto] my improvement, and figure 2 repré- 
senta [sections of detached parts of tlie wrench shown in figure 1] a detached 
View of the 'rosette' and therewith oonneoted. Simiiarletters of référence indicate 
like paiis in the drawings. * * « [The nature of the said Taft's invention 
relates to' a mode of constructing the Coes wrench patented April 16, 1841, in 
such a manner that the handle shall be relieved f rom the back-thrust or strain 
of the rosette screw, when the wrench is used. In my said wrench the rosette 
presses against the ferrule, and the ferrule, in turn, àgainst the front end of 
the handle, whereby the handle was often split and broken. In the drawings] 
A is the shank of [the] my wrench ; B the stationary jaw ; and B' the sliding 
jaw, through the part B" of which the operating screw, C, works. D is the 
rosette, formed in one pièce, as shown, with the screw, C, [as shown,] and 
journalled, at a to [the] ferrule, E. Parallel grooves, d, d, d, [in this instance] 
are eut in the shank, A, [at right angles to the Une of motion of the moyable 
jaw, B",] in which [grooves] projections e, e, e, of the rosette turn. The pro- 
jections e, e, e, are made parallel to each other, and are bevelled on one side, 
as shown, to lessen the friction of the rosette [in] upon turning. The opéra- 
tion is as foUows: To adapt the opening between the jaws to the size of the 
object to be clasped thereby, the operator turns the rosette to the right or left, 
as the size of the object [may require] will indicate, which will turn the screw 
in the part, B", of the sliding jaw, B', thereby increasing or diminishing, as 
the case may be, [and, as to the way turned, will increase or diminisli] the 
distance between the jaws, as required. The [advantage] advantages of hav- 
ing a rosette of this [improvement] /o?-to is that it sustains the pressure which 
[would otherwise] otherwise would corne [upon] on the [handle is transferred 
to the shank of the wrench, thus obviating one and really the only serious 
objection to the said Coes wrench ,]/e>VMZe, E, which pressure is often so great 
as to hreak it off, or displace it, thus rendering the whole wrench useless. Hav- 
ing thus described my improved wrenoh, I am aware that the [rosettes] rosette 
of screw wrenches [hâve] has heretofore heen constructed with [screw threads] 
a screw thread, and [such devices are not claimed] / do not clairn such devive, 
but what [is claimed as the invention of the said George C. Taft, and desired 
to hâve secured] I daim atid désire to seoure by letters patent is;" 

Eeading in the foregoing what is outside of brackets, iucluding 
what is in italics, and omitting what is inside of brackets, gives the 
text of the spécification of the original patent. There are three 
claims in the reissue, as foUows : 

"(1) An improved Coes wrench, so constructed that the thrust or back strain 
of the rosette screw, when the wrench is used, shall be borne by the shank, 
instead of the handle of the wrench, substaiitially as described, (2) A notch 
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formed at right angles to the Une of motion of the movable jaw, in the shank 
of aCoes wreiich, for relieving the handle froin the back strain of the rosette 
serew, substantially as describecl. (3) The combination of two or more par- 
allel grooves, d, iu the shank, A, with two or more corresponding projections, 
e, on the rosette, D, the same net being spiral, but running at right angles to 
the Une of motion of the jaw, substantially as described." 

There was only one claim in the original patent, as folio ws : 

" The combination of the parallel grove, d, d, d, in the shank, A, with the 
corresponding projections, e, e, e, on the rosette, D, the same not being spiral, 
but running at right angles to the Une of motion of the jaw, thus relieving the 
ferrule from ail strain, while retaining the rosette in the same relative posi- 
tion as respects the handle of the wrench, substantially as and for the pur- 
poses set forth." 

The defendant's wrench which is alleged to infringe claim 1 of 
the reissue is made in accordance with the description in letters pat- 
ent No. 50,364, granted to Jordan & Smith, October 10, 1865, for an 
"improved wrench." 

The plaintiff's wrench and the defendant's wrench both of them con- 
tain improvements engrafted upon the form of wrench shown in let- 
ters patent No. 2,054, granted to Loring Coes, the plaintiff, April 16, 
1841, for an "improvement in the method of constructing screw 
wrenches," and reissued to him, No. 139, June 26, 1849, for an "im- 
provement in screw wrenches." The main feature of the Coes 
wrench of 1841 was the moving of the adjustable jaw, by a screw 
placed at the side of, and parallel with, the main bar, which 
carried the permanent jaw at one end of it and the handle at the 
other end, the screw taking into an attachment to the adjustable 
jaw, and working that jaw to and fro without itself moving other- 
wise than by rotation, and having on its end furthest from the 
fixed jaw a rosette or milled head, which never approached to 
nor receded from the fixed jaw, and could therefore be rotated, 
80 as to rotate the screw, by the thumb of the hand which held 
the wrench, because the rosette always retained the same position 
relatively to the handle of the wrench. A wooden handle was slipped 
over the handle end of the main bar, and a screw nut on that end 
bearing against thé adjacent end of the wooden handle held the other 
end of the wooden handle against a ferrule and that against an iron 
plate and that against a shoulder on the main bar. The iron plate 
projected out on the same side with the rosette and néxt that face of 
it furthest from the fixed jaw. The plate carried the revolving end 
of the screw, the beàring point projecting beyond the face of the ro- 
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èette, such revolving end rosette and screw being practically one pièce 
and revolving together. In order to prevent the screw and the rosette 
from being carried bodily towards the fixed jaw by the sliding of thé 
adjustable jaw on the main bar, a noteh an long as the width of the 
periphery of the rosette waa eut in or out of the substance of the main 
bar opposite the place intended for the permanent position of the 
rosette, and the periphery of the rosette turned within the notch so that 
the edge of the rosette face nearest to the fixed jaw would catch against 
the edge of the notch, the angle of the notch being towards the fixed 
jaw. But while this Coes wrenchof 1841 had advantages, it had dif- 
ficulties. There was a pressure against the plate by the rosette face 
furthest from the fixed jaw and by the end of the screw in its bear- 
ing, and thus the back strain or thrust from the bite of the jaws was 
commuûicated through the adjustable jaw, its attachment, the screw 
and th« plate, to the ferrule, and so to the wooden handle, before it 
reached the main bar through the screw nut at the handle end. The 
plate and the ferrule were often broken or bent and pushed out of 
place and the wooden handle was split or crushed. It became désir- 
able, therefore, to devise a way of taking oflf this back-thrust before 
it could reach the plate or the ferrule and thus the wooden handle, 
and of bringing it against the resisting strength of the main bar itself 
between the plate and the fixed jaw. Taft did this by his invention 
of 1863. He took the Coes wrench of 1841, with its main bar, fixed 
jaw, adjustable jaw, attachment thereto, screw, bearing, plate, fer- 
rule, wooden handle, screw nut, and extension of main bar, ail as they 
were, and, in place of one rosette, he put inthree parallel rosettes, with 
narrower périphéries, revolving, at right angles to the Une of motion 
of the adjustable jaw, in three parallel grooves in the adjacent face of 
the main bar, each groove bearing against both faces of its rosette, so 
as not only to prevent the rosette and the screw from being carried 
bodily towards the fixed jaw, but to cause the back-thrust to be re- 
ceived by the side of the groove furthest from the fixed jaw, instead 
of, as before, by the plate. The grooves being eut in the main bar, 
the baék-thrust was intercepted by them, and the plate and the fer- 
rule and thus the wooden handle were relieved from ail liability to 
injury from the back-thrust, while the rosette was retained in the same 
relative position to the handle which it had in the Coes wrench of 
1841. In the original patent of 1863 the plate and the ferrule to- 
gether are called the ferrule, e, and it is stated that by the new 
arrangement the pressure which would otherwise come on the ferrule is 
taken off from it, such pressure being "often so great as to break it off, 
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or displace it, thus rendering the whole wrench useless." The claira 
in that patent atates that the arrangement relieves the ferrulefrom ail 
strain, while the rosette is retained in the same relative position aa 
respects the handle of the wrench. The reissue states that the nature 
of the invention relates to a mode of constructing the Coes wrench 
patentod in 1841 in such a manner that the handle shall be relieved 
from the back-thrust of the screw, the arrangement of the wrench of 
1841 being that the rosette pressed against the ferrule, (the ferrule b 
being the plate and ferrule together,) and the ferrule against the front 
end of the handle, whereby the handle was often split and broken. It 
is not said, in the reissue, that the rosette continues to maintain 
always the same position relatively to the handle, but that is neces- 
sarily implied in speaking of the wrench improved upon as the Coes 
wrench patented in 1841, and is a necessary resuit of what is de- 
scribed in the text and shown in the drawings. The reissue also 
states that the advantage of the improvement is that the pressure 
which would otherwise come upon the handle is transferred to the 
shank of the wrench. 

In the monkey-wrenches used before the Coes patent of 1841, a 
screw nut on the body of the main bar moved the movable jaw, a 
screw being eut on the body of the main bar, as shown in figure 2 
of the Coes patent of 1841. In that form the direct linear or col- 
umnal strength of the main bar was availed of to resist the back- 
thrust. When the Coes improvement of 1841 was introduced that 
advantage was thrown away. The improvement of Taft in 1863 was 
an effort to restore that advantage and yet retain the Coes improve- 
ment of 1841. In the defendant's wrench the Coes wrench of 1841 
is taken, with its main bar, fiîed jaw, adjustable jaw, attachment 
thereto, screw, rosette, bearing, and plate. But underneath the plate 
a screw nut is put on the extension of the main bar, a screw thread 
being eut in the extension, and this screw nut is screwed up tightly 
against the bottom of the plate so that the back-thrust cornes against 
the extension at the screw thread. The wooden handle is slipped 
over the end of the extension, and is held up against the bottom of 
the said screw nut by a screw nut at the extrême end of the exten- 
sion below the handle. The rosette is the same as the Coes rosette 
of 1841, and always maintains the same position relatively to the 
handle. 

The first claim of the reissue, which is the only claim alleged to 
havè been infringed, is a claim to "an improved Coes wrench so con- 
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structed that the thrust or back-strain of the rosette screw, wlien the 
wrench is used, shall be borne by the shank instead of the handle of 
the wrench, substantially as described." Mr. Waters, an expert for 
the plaintifï, testifies that the defendant's wrench is, in his judgment, 
the same in its construction and mode of opération as the wrench 
described in the reissue and referred to in the first elaim, because the 
essential novelty of the wrench described in the reissue consists in a 
mode of construction to relieve the Coes wrench of the diffioulty 
described in the reissue ; that this is done in the reissue by bringing the 
back-thrust to bear against projections on the main bar, running 
across it, against which the rosettes on the screw act ; that in the 
defendant's wrench the end-thrust is taken on the plate, and then, 
through the screw nut, cornes on the shank by means of the threads 
inside of the screw nut and the threads on the shank, which bear 
against the former threads ; and that this is only an équivalent for 
the projections on the main bar, in the reissue, against which the 
rosettes bear. Another of the plaintiff's experts, Mr. E. S. Eenwick, 
states that the two wrenches obtain by substantially the same means 
, the resuit of sustaining the strain of the movable jaw and of the 
rosette screw by the shank or bar of the wrench, in thie': that in the 
defendant's wrench the rosette and the screw are combined with the 
rectangular part of the shank, or its équivalent, by a notch, which 
limits the movement of the rosette and screw in both directions, with- 
out the intervention of the handle, the notch having its upper shoul- 
der formed by a portion of the rectangular shank itself, and its lower 
shoulder formed by the upper surface of the plate, whieh plate is 
rigidly secured to the shank ; and that holding the lower shoulder of 
the notch to the shank by the screw nut in the defendant's wrench is 
a well-known substitute for the Taft method of holding the lower 
shoulders of the grooves to the shank by the substance of the ma- 
terial of which they are composed. 

It is entirely clear, as is testified to by Mr. H. B. Renwick, the 
defendant's expert, that if, in the Coes wrench of 1841, the back- 
thrust of the screw reaches the plate it is transmitted through it and 
the woodén handle, and the nut at the end of the shank, which is an 
extension of the main bar, to the shank, so that it is borne by the 
shank. It cornes back thus to the column formed of the main bar 
and shank as one pièce. If the plate bends, or the ferrale is dis- 
placed, or the wooden handle is broken, those are incidents of the 
pressure, and those incidents happen only because the thrusfc is being 
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resisled by the shank. Taft brought tbe pressure back to the main 
bar by taking it off by the grooves and rosettes, before reaching the 
plate, thus relieving not only the wooden handle and the end nut, but 
also the plate. He did this by right-angled grooves and rosettes, 
interposed before reaching the plate. If the first claim of the reissue 
claims any more than this it cannot be maintained. As a claim to 
so constructing a Coes wrench of 1841 that the back-thrust shall be 
' borne by the shank ultimately, through the plate and the handle and 
the end nut, it would cover the Coes wrench of 1841. As a claim to 
having the shank bear the thrust at some points before the handle is 
reached, without référence to the mechanieal means, it is invalid. It 
must be regarded as a claim to tbe means shown "substantially as 
described." As such it is not infringed. Taft left the plate and tho 
handle and the end nut outside of the course of the back-thrust. 
The defendant's wrench does not leave the plate outside of such 
course. In it the thrust acts fuUy on the plate, and a screw nut is 
interposed between the handle and the plate, having on it and on the 
shank the usual spiral threads. The two inventions are inventions 
in différent directions, though both bave a common ultimate object 
and design. The wooden handle is relieved in both ; but that is not 
sufficient to make out infringement, The plate is relieved by Taft 
and not by the défendant. Claîm 1 of the Taft reissue must be read 
as a claim to an improved Coes wrench, constructed substantially as 
described. What is said in it about the bearing of the thrust by the 
shank instead of the handle is merely a statement of a resuit which 
the construction will afïect, and is not a statement of means or 
mechanism. It is a claim to means, to the mechanism described, 
which effects the resuit stated. The means employed by the défend- 
ant are différent, and are not a mechanieal équivalent for the means 
in the reissue. 

The bill is dismissed, with costs. 
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Ihe Pharos. 
(District Court, 8. D. New York. January 3, 1882.) 

1. BUKDEN OF PliOOF. 

Where goods are received on board ship in good condition and found to be 
damaged when delivered, the burden of proof is upon the carnei- to show that 
the damage arose from some péril excepted by tlie bill of iading. 

2. Stowage. 

Différent parts of the cargo must be so stowed as not unnecessarily to injurt 
one another. 

3. BiLLs OF Lading. 

The libellants shipped 432 baies of w^ool on the ship P., at San Francisco, to 
be delivered in New York, on the usual bills of lading. On delivery, 24 baies 
were found injured by sea-water, and 76 other baies were found damaged from 
Bome other cause, being rotted and caked on the bottom or sides of the baies, 
or in strips across them. Wet redwood formed a part of the cargo, upon which, 
as a temporary floor, the wool was placed, with duanage strips between, sepa- 
rated by open spaces. It was proved that such rotting might arise from con- 
tact of the baies with wet wood, or from very close proximity to it, when 
steaming from the wet; also, that the ship mot several severe storms upon the 
voyage, and took in water which penetrated between-decks, and that there was 
much sweating of the cargo. Held, that an adéquate cause of the damage by 
sea-water being shown, the injury to the 44 baies from that cause was within 
the excepted périls, and that the vessel is not liable for that part of "the loss ; 
but that the damage to the 76 baies arose from contact with, or too close prox- 
imity to, the wet redwood taken on board as a part of the cargo, against 
which the carriers were bound to protect the wool by proper stowage, and that 
the vessel is liable for such damage. 

In Admiralty. 

William A. Walker and F. B. Jennings, for libellants. 

Owen dk Gray, for claimants. 

Beown, D. J. This is an action in rem to recover damages for 
injury to 120 baies of wool, by sea-water and contact with wet red- 
wood, in the ship Pharos, on her voyage from San Francisco to New 
York, in 1879. The wool in question was part of 432 baies shipped 
on aceount of the libellants, in good condition, under the ordinary 
bills of lading, to be delivered to the libellants in like good order and 
condition, périls by the sea excepted. ïhe Pharos sailed from San 
Francisco on the fifteenth day of May, 1879, and arrived in New 
York on August 29th of that year. She carried a mixed cargo, in- 
cluding about 1,900 baies of wool, and 140,000 feet of redwood, in 
planks or timbers of varions dimensions. The redwood was mostly 
laid as a floor upon the beams of the lower deek. Over this, dunnage, 
consisting of strips of board about one inch thick and a few inches 
apart, was laid, and upon this a large quantity of the wool was 
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gtowed. Âlong the wings of the upper and lower between-decks 
piles of redwood were also stowed, some three feet in height, on top 
of which baies of wool were laid, separated by dunnage, and baies 
were also stowed between the wings, separated from the redwood by 
similar upright strips of dunnage. 

The Pharos was a new vessel, first class in every respect, and in a 
seaworthy condition when she left San Francisco. In her voyage 
round the cape she met with several severe storms, whereby she took 
in considérable water, some of which penetrated between her decks. 
When the libellant's wool was unladen in New York, 24 baies 
were found to be damaged from sea water, and 76 other baies were 
ahown to be damaged in a manner clearly distinguishable, as the 
witnesses testify, from mère damage by sea water. Some of thèse 
had the entire side of the bagging rotten, and the wool beneath 
caked and rotten; others had the entire side in a similar condition, 
except two or three straight strips across the side of the baie where 
the bagging and wool beneath would be perfectly sound, while ou 
each side of thèse straight strips the bagging and wool were rotten ; 
some had the edges of the baie in a similar condition, and some had 
the end affected in a similar manner, It did not appear in what part 
of the ship the libellants' wool was stowed, nor were the libellants 
aware of the damage until the wool was discharged. The master 
testified that wool, if in contact with wet wood, would become caked 
and rotten. The rotted strips in the baies of wool might, in bis 
opinion, hâve been injured from the moisture or steam rising from 
the wet redwood between the strips of dunnage. Much of this wood, 
he said, was loaded when wet, a considérable portion having been 
previously submerged in the water. He testified, in a gênerai way, 
that the cargo was well protected by dunnage, and claimed that there 
was no injury except such as arose from the steaming and sweating of 
the cargo, and the access of sea water from périls of the sea. One 
of the port-wardens testified to seeing one baie showing a similar 
strip across it unstowed from a place at a considérable distance from 
any redwood ; another saw some baies in contact with the redwood 
where the dunnage was out of place. Along the wings only every 
other strip of dunnage was fastened, and many of thèse were out of 
place. The impress of baies of wool was also noticed stamped upon 
some redwood discharged, as it lay on the wharf. The witness who 
observed this, an inspector for one-half of the insurance companies 
v.9,no.l6— 58 
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interested in the cargo, requested permission to examine the stowap;e 
which was not granted. 

During the voyage a slight leak became évident — from some caus( 
unknown. It was sufficient to require from iive to ten minutes' spell 
at the pumps every four hours, — not an unusual thing, as Capt. 
Spencer testifies, — which did not make the ship in the least unsea- 
worthy. After the discharge of the vessel it was found to arise from 
what is known as a "private leak" — a slight defeot in one of the outer 
planks of the ship. Its position was such that no sea water could 
hâve gained access to the cargo, whi«h was proteoted by the inner 
ceiling, and I am satisfied that thie had nothing to do with the injury 
to the wool. 

The claimants received the wool in a good condition for trauspor- 
tation aa common carriers; they were bound to deliver it with ont 
injury, except from périls of the sea. It was clearly proved that 120 
baies were seriously damaged when delivered in New York. This in- 
jury occurred while the wool was on board ship. It was not incum- 
bent upon the libellants, therefore, in the first instance to prove the 
particular cause of the injury. The burden of proof is upon the 
claimants to show, in exonération of their liability, that the injury 
arose by some péril of the sea within the exceptions of the bill of 
lading. 

In Clark v. Barnwell, 12 How. 280, the court say: "After the dam- 
age to the goods has been established the burden lies upon the re- 
spondents to show that it was oocasioned by one of the périls from 
which they were exempted by the bill of lading;" and if brought 
"within one of the accidents or dangers of navigation, it is compé- 
tent to the shippers to show that it might hâve been avoided by the 
exercise of reasonable skill and attention; for then it is not deemed 
to be, in the sensé of the law, such a loss as will exempt the carrier 
from liability, but rather a loss occasioned by his négligence and in- 
attention tohisduty." r/ifiSafciowceWo, 7Ben. 357; The Black Hawk, 
i> Ben. 207. 

As regards the 24 baies I think the évidence discloses suffi cient 
probability of injury through sea water from périls of the sea to acquit 
them of responsibility for that part of the damage. The Neptune, 6 
Blatchf. 193.' As to the 76 baies, I think their defence is not made 
out. The peculiar nature of this injury in the caking and rotting of 
particular portions of the baies shows that it could not well hâve 
arisen in any other way than by direct contact with wet wood, or by 
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snch close proximity to it tlirough unprotected openings as would per- 
mit its steaming to produçe similar damage, and the one was as much 
négligence as the other. The considérable number of baies rotted in 
strips, compared with the small number affected by sea water, shows 
tbat the wetting of the wood, whether of dunnage or of redwobd, 
could not hâve arisen from the drip of sweating, nor from sea water 
taken in through périls of the sea. There was at no time any flood- 
'ing of the between-decks, and there could be no dripping of the sea 
water which would not bave affected the upper surface of ail the baies 
of the upper tier much more than it could hâve affected any dunnage 
strips which might be in contact with the baies of wool. I must find, 
therefore, that the caking and rotting of the wool were owing to its con- 
tact with, or very near proximity to, wet and steaming redwood. 
Had the wet wood been entirely covered by dunnage it would séem 
that the wool would bave beén uninjured ; but if, as it is alleged, 
spaces were needed to be left open for ventilation, this could not be 
done at the expense of the wool ; and either the redwood should hâve 
been rejected, or, if taken on board, put where it would not injure 
other portions of the cargo. The contact or close proximity of the 
wool and the wet wood could hâve been easily avoided, and failure to 
protect the wool properly is such a want of skill and attention as con- 
Btitutes négligence in stowage which renders the carrier liable. 
Mainwaring v. The Carrie Delap, 1 Fed. Eep. 874. 

The évidence afforded by the impressions of wood upon the baies, 
and of the baies upon the redwood, cannot be overcome by mère gên- 
erai testimony that the dunnage was well laid. Along the wings the 
dimnage was proved to hâve been insecurely fastened, and the gênerai 
testimony of the master and other witnesses, that the dunnage over 
the redwood in the lower between-decks was well laid, is much quali- 
fied by the fact that they saw but a small portion of it laid. 

Even if the burden of proof was upon the libellants to show the 
particular cause of the injury, I think it is sufficiently shown. The 
présence of a sufficient cause is shown in the wet redwood, whether 
m contact with or in close proximity to the wool, either of which 
would render the carrier liable ; while no other consistent or adéquate 
cause of the damage to the 76 baies appears. 

There must, therefore, be judgment for the libellants, with costs, 
and a référence to ascertain the damage to the 76 baies above re- 
feiTed to. 
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The Austbia, etc.* 

(.District Court, 1). Califorma. January 31, 1882.) 

l. Inbvitablb AccrDENT. 

A sliip and a schooner were fastened, respectively, to the northerly and 
southerly sides of the same slip. In conséquence of the]violence of a galefrora 
the north, the forward fastenings of the ship gave way, and her bow was begin- 
nlng to swing to the south, when those on board of her hailed the schooner t» 
get away, as the ship was drif ting. In doing so the schooner foundered. Hdd, 
that the ship was not responsible for the injury, as her original fastenings were 
ail that were reasonably neoessary under the circumsiauoes, aud she was, other- 
wise, f ree from négligence. 

In Admiralty. 

Milton Andros, for libellants. 

W. H. L. Barnes, for claimants. 

HoFFMAN, D. J. On the eighth of March, 1881, the ship Austrîa 
and the scow-schooner Modoc were lying at a pier on the north side of 
a slip on Oakland Long Wharf. The Modoc arrived at about 12 or 1 
o'clock, and made f ast to the wharf astern of the Austria ; the latter being 
further up the wharf towards ita head. At about 4 o'clock p. m. the 
Modoc moved further up the slip, to a position south and abreast of 
the Austria, with the objeet of getting under her lee, as t^e weatber 
had become threatening. She put out several lines to the wharf, for- 
ward and astern of the Austria, and attached one to the latter vessel 
about amidships. The wind continued, as night came on, to increase 
in violence, and at about 8 o'clock the Modoc was hailed from the 
Austria to let go the Une attached to that vessel. Before, however, 
this could be done, the line was cast off by the Austria's crew. The 
Modoc then hauled off to the south side of the slip, to a position to the 
south of and not far from abreast of the Austria. 

A short time afterwards the schooner was hailed from the Austria 
to get away, as the latter was drifting. She had in fact parted her 
forward fasts, and 'her bow was swinging — beginning to swing round 
towards the south before the northerly gale. There seemed to be 
imminent danger that the schooner would be crushed between the 
Austria and the wharf. She therefore commenced hauling out be- 
tween the Austria's stem and the stern of the Transit, a large steamer 
which was attached to the southerly pier of the slip. In so doing her 
boat was crushed, but whether by contact with the Austria or by the 
falling of the schooner's main boom, the topping-lift of which had 
fouled with the rigging of the Transit, is disputed. The Modoc contin- 

• Ke-reported, 14 Fss. Rep. 29S. 
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ued to haiil over towards the southerly pîer, whieh she finally reached, 
but f oundered almost immediately on coming in contact with it. The 
Austria's bows in the mean time had eontinued to swing around until 
they were checked by the bowsprit coming in contact with the rail- 
road company's sheds on the southerly pier. As her stern Unes still 
held, this brought her up/and she remained in the same position dur- 
ing the remainder of the night. It is claimed by the libellants that 
the accident was the indirect but not remote conséquence of the Aus- 
tria's négligence in breaking adrift. The claimants contend : 

(1) That the breaking adrift was the resuit of inévitable accident; and 
(2) that even if the Austria was gailty of négligence the foundering of the 
schoonfer was the direct conséquence of her being overladen and unseaworthy ; 
that her deck load had become saturated with water, rendering her crank and 
top-heavy, and giving her a list to starboard, which constantly increased until 
she capsized in the heavy sea which was setting in under the piles of the 
wharf; and that, as there was no actual collision of the vessel8,the foundering 
of the Modoc was too remote a conséquence of any négligence of which the 
Austria might hâve been guilty, to render her liable. 

The eircumstances of this case suggest several interesting ques- 
tions, which, however, in the view I take of it, do not require a défin- 
itive sohition. In gênerai, it would seem that when a vessel, herself 
free from fault, has been obliged by the fault of another to change 
her position or attempt any other maneuver to avoid impending dan- 
ger, and in doing so sustains an in jury, the damage should be deemed 
to hâve been caused by the vessel by whose fault she was compelled 
to incur the risks of making the maneuver. But in this, as in cases 
of apprehended collisions, she is bound to exercise reasonable judg- 
ment and skill, in the absence of which the damage will be appor- 
tioned. The Grâce Girdler, 7 Wall. 203. But suppose the new posi- 
tion which she is obliged to take is more perilous than her original 
one, and that before she can move to a safer position a storm arises, 
the conséquences of which she would hâve escaped in her old position. 
Is the offending vessel, which originally compelled her to shift her 
position, liable for the damages done by the storm ? 

Again. A vessel threatened with in jury through the fault of 
another, is, as already remarked, bound to exercise reasonable skill 
and diligence to avoid or mitigate its conséquences. Is she not also 
bound to be well conditioned and appointed, with ail the necessary 
appliances to avoid a collision, even though the danger of its occur- 
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rence may hâve arisen from the default of another? Suppose, for 
example, that in attempting to escape from an impending collision a 
vessel sustains damage by reason of defective steering apparatus or 
rigging, from which she would hâve escaped had it been sufficiently 
provided. Or suppose that, being oompelled to slip her anchor, she 
might readily hâve secured her safety had she been provided with 
proper lines and hawsera, but owing to the entire absence of thèse 
she is stranded. Or suppose that she is overladen and unmanage- 
able, and from that cause unable to exécute a maneuver which she 
might otherwise bave safely accomplished, 

It would seem that in thèse and similar cases that when a vessel 
is endangered by the fault of another, and is unable to secure her 
safety through the want of the usual and proper appliances and 
means, she is herself as much in fault as if her inability cornes from 
the want of proper skill and diligence on the part of her officers and 
crew. But if her inability has been the resuit of a péril of the sea 
or vis major, the conséquences of which she has been unable to rem- 
edy, then her defective means should not be imputed to her as a 
fault. 

It is unnecessary to pursue this discussion further. Perhaps what 
has already been said is superfiuous, as it is certainly ohiter. In my 
judgment the accident in this case is not to be attributed to the 
négligence of the Austria, but to "inévitable accident." Numerous 
authorities deflning the meaning of this term, and illustrating its 
application, bave been cited at the bar. It will be sufficient to quote 
the language of the suprême court in a single case : 

" Inévitable accident," says tJie court, " is wliere a vessel is pursuing a law- 
f ul avocation in a lawful nianner, using the proper précautions against danger, 
and an accident occurs. The Mghest degree of caution that can be used is not 
required. It is enough that it is reasonable under the cireumstancês ; such as 
is usual in similar cases, and has been found by long expérience to be surticient 
to answer the end in view — the safety of life and property." The Braoe Qird- 
ler, 7 Wall. 203. 

The Austria was made fast to the wharf by a gang of stevedores, 
under the direction of Capt. Batchelder, a master stevedore of 30 
years' standing, assisted by two foremen of great expérience. 

It is unnecessary to enumerate the various chains and hawsers by 
which she was attached to the wharf. In the judgment of ail con- 
cerned in the opération they were sufficient to seeure her safety 
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under ail circumstances likely or possible to occur. Two witnesses, 
and those of no great expérience, suggest that it would hâve been 
better to hâve put ont her anchor chain. 

But this criticism is made after the event, and one of them, when 
tnformed what fasts were actually put eut, admitted that he thought 
them suËficient except in some great emergency. 

Capt. Batchelder déclares that even with bis expérience of the 
resuit he would not moor the vessel dififerently if the work had to be 
done over again. He expresses the opinion that if be had put out 
the anchor chain it would either hâve parted or tôrn out the pile to 
which it was attached. If the mooring had been insufi&cient it would 
bave been easy to establish the fact by the testimony of experts. No 
stevedore of expérience bas been called to express such an opinion. 

I think, therefore, that the measures adopted by the Austria were, 
in the language of the suprême court, "reasonable under the circum- 
stances, such as is usual in similar cases, and bas been found by 
long expérience to be sufficient to answer the end in view." 

It is oontended on the part of the libellants that the Austria was 
négligent in not putting out other fasts after tbe first ones had parted. 
The interval that occurred between the time when the fasts began to 
part and her bringiug up against the shed was from 20 to 25 minutes. 
No expert bas been called to state what the persons on board, three in 
number, could hâve done more than they actually did to prevent the 
vessel from breaking adrift. They were certainly busy paying out 
chain, etc., and doing what seemèd best to them for the safety of the 
ship. 

It is not shown that three men were not the usual and proper crew 
or watch for a vessel lying in a slip and supposed to be securely fast- 
ened to a wharf. 

But the conclusive answer to the suggestion is that tbe négligence 
suggested did not and could not hâve had anyeffect toavert the disaster. 
The schooner was warned to move away when tbe danger of the ahip's 
breaking adrift became apparent. The latter was, in fact, brought up 
by the sheds on the opposite wharf without touching the schooner, 
ihough possibly she may hâve crushed the boat at her stem. The 
accident occurred during the attempt of the schooner to get out of 
the way of the vessel which she was warned was drifting down on her. 
That attempt she made as soon as she was apprised of her danger. 

If, then, the men on board the ship had succeeded in preventing her 
bows from breaking adrift, the resuit would bave been in no respect 
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différent. She did bring up against the shed without touching the 
schooner. The latter foundered in the attempt to extricate herself 
from a position of imminent danger. That attempt she had already 
entered upon, and the resuit would hâve been the same if additional 
fasts, suiScient to secure the ship, had been put out, and her vfurther 
drifting thereby arrested, just as it was a very short time afterwards 
by the coming in contact with the sheds. 

The négligence, if any, to be imputed to the Austria, is négligence 
in the original moorings, and of this, for the reasons assigned, I do 
net find her guilty. 

Libel dismissed. 



The B. g. Terry. 
{District Court, 8, D. Qeorgia. December 14, 1881.) 

1. Debelict — Salvage Compensation. 

Salvors in derelict cases are entitled to adéquate compensation, according to 
the circumstances of each case. A. rule of fixed pWportions no longer obtains. 

2. Same. 

When the offlcers and crew of a burning vessel leave.it, without any inten- 
tion of returning to résume possession, or hope of sa ring it, it is a case of 
derelict in the sensé of the maritime law ; or, if not in the exact and technical 
meaning of the term, a case of derelict, a case of quam derelict, equally meri- 
torious, though the vessel at the time is in a navigable river, and the master, 
mate, and some of the crew return to it one or more times before the tire is sub- 
dued. 

In Admiralty. 

Mr. Levy and Mr. Ahrams, for libellants and intervenor. 

Mr. Mercer, for respondents. 

Eeskine, D. J. On the nineteenth of last April, H. J. Dickerson 
and others, as owners of the steam-tugs Forest City and Benjamin 
Bramell, filed a libel in this court, and upon certain alleged grounds 
therein prayed a decree for salvage against the schooner B. C. Terry 
and cargo, which cargo consisted of crude sulphur and empty barrels ; 
and on the twenty-seventh of the same month the American Dredg- 
ing Company lodged an intervention against the same property, and 
likewise asked for a decree of salvage. The schooner bas been sold 
and the proceeds deposited in the registry. At the opening of the 
cause it was agreed that the value of the schooner, or rather her pro- 
ceeds, should be put at $2,500; thé crude sulphur at $5,750; and 
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tlie empty barrels at $1,544, — aggregating $9,794. It was not ques- 
tioned by the respondents — claimants of the schooner and cargo — 
that the aid rendered by the steam-tugs was salvage service, but they 
contested the légal riglit of the libellants (with whom is included the 
intervenor) to be awarded the quantum of compensation demanded. 

The steam-boat Wheeless, partly laden with cotton baies on deck, 
while lying at a wharf in the city of Savannah, caught fire, and 
about 15 minutes afterwards left her moorings, and, the wind being 
south-westerly, drifted in a north-easterly direction, and ultimately 
came in contact with the schooner B. C. Terry, lying at anchor mid- 
way the river, with her head up stream, striking her on the windward 
or port bow, abreast the fore-rigging. The vessels became entangled, 
and floated with the stream and ebb tide, until brought up near the 
left bank by the Terry's anchor, whieh, on the approach of the burn- 
ing steani-boat, was hove up ; but when they collided the chain was 
paid out, and the anchor again took the bottom, and, I apprehend, 
dragged awhile. Presently the steam tug-boat Bramell came to the 
windward, and ahead of the Wheeless, — she and the schooner being 
then on fire, — and towed her away from along-side the Terry. Just 
at the time the Wheeless was being towed off, the fiâmes from her 
and from three baies of cotton, which had fallen from her deck upon 
that of the Terry, were sweeping the schooner, and had set on fire 
her sails, rigging, spars, waist, and parts of her upper works, which 
burned rapidly, and continued to burn until subdued and extin- 
guished by the tug M. T. White, aided by the Bramell and Forest City. 

The libellants assert a derelict salvage; that during the entire 
time of the service of the steam-tugs, respectively, the Terry was 
abandoned by her crew, without any intention on their part of return- 
ing to her, or any hope of saving or reeovering her by their own exer- 
tions. If 80 abandoned, she was derelict, although she was after- 
wards saved by the crew that left her, they having unexpectedly 
received assistance. 2 Parsons, Shipp. & Adm. 

In this case the master and mate and two or three of the crew 
twice retumed on board the schooner before the fire — at least in one 
instance — was extinguished, but there is no pretenee that they saved 
or assisted to save the vessel. 

1. As to the abàndonment I shaîl give the substance of the testi- 
mony on this question. The dépositions are lengthy, and many por- 
tions relate a variety of matter not pertinent to the issues for décision 
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in this cause. It appears from the évidence that the steam-boat 
Wheeless, about 15 minutes after the flanjes were seen from the 
shooner B. C. Terry, floated from the wharf in the direction of the 
schooner, then lying at anchor near the middle of the river, with her 
bow up stream, and struck her on the port bow abreast the f ore-riggiug ■ 
that as the Wheeless approached ber she lowered a boat and got it 
ready ; that about the time the Wheeless came along-side of the Terry 
she was burning very fiercely, and set the Terry on fire, but the iire on 
the steam-boat abated as the burning cotton baies dropped from her, 
two or three falling upon the deck of the schooner; that the fiâmes from 
the Wheeless, then lying along-side, were flying across her, so that the 
oîBcers and crew could remain no longer on board ; that then the 
master, mates, Kates, and the rest of the crew left in the already-pre- 
pai'ed small boat, and subsequently took a position to windward of 
the fire. Shortly after the steam tug-boat Bramell had hauled away 
the Wheeless, the master, a mate, and one or two of the crew re^ 
turned to the Terry — no steam-tug being then présent — for the pur- 
pose, not of resuming possession of or dominion over the schooner, 
but, on the contrary, as the master and first mate state in their tes- 
timony, they wènt on, board to bring away their own elothes and 
other property. The fire, however, was then so bot that they were 
forced to leave the vessel "without getting ail their things;" and 
when they next boarded her the steam tug-boat M. T. White was lying 
on her windward or port sida, and throwing a stream of water on her 
from a steam fire-pump hose. Nor, on this visit, did the master or 
any of the crew résume possession of the vessel or cargo, or indicate 
any intention to do so, or assume any authority whatever ? The Bee, 
1 Ware, 332. 

Such are the most material facts on this immédiate question, as 
they appear in the évidence, principally as they were stated by the 
master and mate of the Terry, and the witness Kates; and they being 
undisputed, and upon thèse facts, I am of opinion that this is a case 
of derelict, in the s«nse of the maritime law. For a careful perusal 
of the entire évidence, more especially on this particular subject, bas 
satisfied my mind that when the ofEcers and crew of the schooner 
left her, after the burning steamboat had come along-side and set her 
on fire, they abandoned and deserted her, sine animo revertendi, sine 
spe recuperandi. The Lama, 14 Wall. 336. If, however, this is not, 
in the exact and teehnical meaning of the term, a case of derelict» 
nevertheless it may well be considered a case of quasi derelict, equally 
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meritorîous, and it may not be foreign to remark hère that a vessel 
may be quite derelict on navigable streams and tide-waters, as well 
as on sea-eoasts or on the océan. 

2. As to the salvage service of the Bramell, White, and Forest City, 
respectively. Some 20 minutes subséquent to the collision, and 
while the Wheeless and Terry were still in fiâmes, the Bramell came 
from the windward and took a position 40 yards ahead of them, 
and sent a boat to the Wheeless and attached a line to her. This 
done, she towed her from along-side the Terry, and dovra the river to 
the flats, a distance of nearly half a mile, keeping herself as well to 
windward as possible. Not long after leaving her on the flats the 
Bramell returned to the Terry, and at once began to throw a stream 
of water on her. There is diversity in the évidence as to the time 
she returned to the Terry, and as to the then state of the fire. Hud- 
Bon, master of the White, testifies that "about half an hour from the 
time she towed ofï the Wheeless she came back and commenced 
playing a stream of water on her; the fire was pretty well under 
control when she came." Darby, senior master on the White, says 
that "she came back in half an hour or an hour after we had been 
working, and had got the fire smothered ; I considered it out. " Hyer, 
master of the Terry, says : "The White, I think, played half an hour 
on the Terry; the fire was almost extinguished when the Bramell 
came up." His mate says that when the second tug (Bramell) came 
up "the fire was nearly extinguished." His steward says "the best 
of the fire was then out," and Kates "thinks the White had been 
there about 20 minutes when the Bramell came up, and the fire was 
then pretty well out." When the White saw the Wheeless on fire at 
the wharf she hitched on to the tug-boat Lightning, owned also by 
the American Uredging Company, and towed her to the oil company's 
dock. There, casting her loose, the White steamed to within 15 feet, 
on the weather side, of the Terry, which was then buming very rap- 
idly, and played a two inch and three-quarter stream of water from 
a steam fire-pump hose on her waist. And Hudson testifies that 
the fire was then so hot that it scorched the paint on the White, 
and that the fire-pumps used could throw a good body of water 30 
feet. Quenohing this fire, she came along-side and hooked on to a 
chain plate, and continued throwing the stream of water against the 
fire on her deck, midship-house hatches, — one being nearly burned 
through, — spars,.and rigging, until the fire was subdued and extin^ 
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guished. In thèse services the Bramell and Forest City rendered 
some assistance to the White. 

Immediately after the steam-boat and sehooner collided they drif ted 
with the stream and tide towards the left bank of the river, until the 
Terry's anchor brought them up nearly along-side the steam-tugs For- 
est City, Commodore Foote, and Constitution, then lying at a wharf 
hard aground, and none with steam up; and, they being to lee- 
ward, the fiâmes from the entangled vessels, or from one of them, 
set the Forest City and another tug on fiire. The évidence as to the 
aid given by the Forest City to overcome the fire on the Terry dis- 
closes that it was not until it was under control and almost extin- 
guished by the White, that the Forest City, — then within 10 feet of 
of the Terry's starboard bow, — as she endeavored to subdue the fire 
on herself and the other boats, would throw a little water occasion- 
ally on the jib-boom of the Terry from her hand-pump, which a wit- 
ness says cast a larger stream than the steam fire-pump of the White. 
"And when the fire on the sehooner Terry was nearly extinguished, 
and when she had eonquered the fire on herself, and on the Foote 
and Constitution, she threw more water on her than at first," and that 
the fire on the two tugs was vanquished before the Bramell returned 
to the sehooner, Kates says : 

" 1 saw the Forest City playing upon the tugs that were moored at the 
wharf; I think this was the principal thing siie was doiug; I only saw her 
throw an oceasional spurt on the jib-boom of the Terry, and I was looking; 
I do not Icnow how long she was playing before I saw her; I think not aboyé 
five or ten minutes," 

Hudson says that— 

"The fire on the Forest City was put out by their own crew before I went to 
the Terry, and then they directed their efforts to put out the lire on the Com- 
modore Foote and the Constitution." 

Thus I hâve presented an outline of the controversy, and such 
testimony as is material to a clear understanding of the case. 

Salvage ofifers a premium, by way of honorary requital, for intre- 
pidity and timely assistance to save property as well as life, and is 
not » question of mère rémunération pro opéra et labore. 

The prompt movement of the Bramell in steaming to the burning 
vessels and towing off the Wheeless is well worthy of commendation; 
for it 18 manifest that this effectuai action was the pioneer that ena- 
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bled the White to overcome and — aided by the Bramell and Forest 
City — ultimately to extinguish the fire on the Terry, and rescue her 
and her cargo, the greater part being crude sulphur in bulk, from 
imminent destruction. Bat on viewing ail the surrounding circum- 
stances — the position of the Bramell and White, always keeping the 
weather-gage ; the moderate state of the wind, in broad day ; on a navi- 
gable river, within the ebb and flow of the tide ; possessing the pro- 
pulsive agency of steam, and under easy and ready control — it cannot 
be claimed that the services of the Bramell and White were attended 
with hazard to either of them, or péril to their crews. It was, how- 
ever, urged that the White was in immédiate danger because the fire 
from the Terry scorched the paint on her side. Let this be so; 
yet it must not be forgotten that the scorching was due to temerity, 
in coming within 15 feet of the burning sohooner, when their steam 
fire-pump, as Hudson testified, could throw a good body of water 
30 feet ; and it may also be noted that the witnesses, on the question 
of danger, expressed the opinion that neither the Bramell nor White 
was in any péril. 

At the time the Forest City and the other tug-boats caught fire 
from one or both of the burning vessels she was under the lee of 
the schooner Térry, 10 feet from her starboard bow, fast aground, 
and without steam. She threw water from her hand-pump against 
the fire on thèse boats and herself until it was eonquered, and at 
intervais, while thus employed, threw a little water on the jib-boom 
of the Terry ; and after she had suppressed the fire on herself and 
the two tugs, she threw more water on her than previously. 

It was argued for the respondents that the main purpose of the 
Bramell and Forest City was to save the .tugs moored at the wharf, 
and that if the Wheeless had not been towed away by the Bramell 
and the fire extinguished on the Terry the tugs would hâve been 
destroyed by fire; and that the saving of the Terry was incidental 
and subordinate to the main purpose, and that this view is sup- 
ported by the witness Darby, who proves that the maater of the 
Forest City called on him to pull the Commodore Foote (Lynn ?) out, 
and he refused, because he thought the best way to sa,ve the tugs 
was to put out the fire on the Terry; and that the court should 
consider thèse matters in estimating the quantum of salvage. It 
seems to me that the évidence of Darby fails to prove that the sav- 
ing of the Terry and her cargo was incidental and subordinate to 
the asserted main purpose. But suppose such purpose did prompt 
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the Bramell and Forest City to aid in saving the Terry firtt 
still I cannot perceive how that could afifect the respondents inju- 
riously, or why it should be a cause for diminishing the salvage com- 
pensation; and even if that purpose were conclusively proven, it 
could not legally be considered in awarding salvage rémunération. 
The court, in the case presented hère, will look only, at the services 
rendered to the Terry and cargo, and to the towing away of the 
Wheeless by the Bramell. If they performed salvage service for 
thèse tug-boats they hâve their remedy over, provided they possessed 
a valid, légal, and aubsisting claim. In the case of Le Tigre, é Wash, 
567, Mr. Justice Washington said : 

" The owner whose property has been preaerved from destruction by acts 
of a stranger, bas no right to inquire into the motives which influenced ùis 
eonduçt, provided heacted legally." 

The libellants and intervenor claim half, or at least a third, of the 
value of the salved property as a reward for their services. In Bngland, 
the ancient rule alloting a moiety in derelict cases obtained up to the 
latter part of the reign of Charles II ; then the admiralty courts 
changed the proportion, and so far relaxed the rule as to give a third 
in cases involving no great danger; and in those attended with extra- 
ordinary péril a moiety was still awarded. In the early part of the 
last century the correctness of a rule of ûxed proportions began to be 
questioned, then discountenanced, and at length abandoned, and a 
flexible and more salutary rule was declared by the British admiralty 
tribunals; and, subsequently, (after much diversity of opinion in the 
fédéral courts,) the modem Bnglish rule was approved and adopted 
in this country by the suprême court of the United States in the case 
of Postr. Jones, 19 How. 150. 

In the case of The Thetis, 3 Hagg. 14, the court said :> 

"Ail claims of spécifie proportions, and particularly the distinction of 
derelict, hâve been discountenanced, and may be said, indeed, never to hâve 
existed in modem times. * * * lu cases of extrême hazard, one-third of 
the value, or one-fourth, or one-sixth, ou one-ninth, or a sum of money only 
on account of salvage is given." 

In Post V. Jones, supra, the court, by Mr. Justice Grier, said : 

" Tho case before us is properly one of derelict. In such cases it has been 
frequontly asserted, as a gênerai rule, that the compensation should not be 
more than half, nor less tlian a third, of the property saved. But we agrée 
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with Dr. Lusbington {The Florence, 20 E. L. & C. E. 622) that the reward in 
derelict cases should be governed by the same principles as other salvage 
cases, namely, danger to property, value, risk o£ life, skill, labor, and the dura- 
tion of the service;" and that " no valid reasoa can be assigned for flxing a 
reward for salving derelict property at a moiety, or any given proportion, and 
the true principle is adeq[uat/e reward, according to the circumstances of the 
case." 

3. As to compensation or rate of reward: "Danger to property:" 
The court bas already ruled that neither the Bramell nor White was 
in danger. The For est City was in some danger ; not incurred, how- 
ever, by reason of ber salvage service to the Terry, but by being previ- 
onsly set on fire by oae or both of the burning vessels. "Value:" The 
Bchooner and cargo were valued at $9,794. No ,evidejttce was given 
or agreement made as to the value of the Bramell, Forest City, or 
Wbitc. "Risk of life:" Although risk or danger to life is not a 
necessary élément in salvage service, yet "what enhances the pré- 
tendions of salvors most," said Sir William Scott in tha case of The 
Blackford, 3 Eob. 355, "is the aotual danger which they bave in- 
curred. The value of human life is that which is, ".nd ought to be, 
principally considered in the préservation of other men's property; 
and, if it be shown to bave been bazarded, it is most bighly esti- 
mated." The reason bas been already assigned why the salvage 
enterprise of the Bramell and White was not aecompanied with diffi- 
culty, Personal exposure, or danger to life or limb. : "SkiU:" The 
alacrity, address, and knowledge of the employment displayed by 
the Bramell and White deserve approbation. "Lahor:" It was done 
in the day-time, the weather mild, the wind light, and, from the 
facts and surrounding, circumstances, it may be fairly inferred that 
the physical exertion was neither irksome nor fatiguing. "Dura- 
tton of the service:" This is not a prominent ingrédient in salvage 
ventures, and much stress ought not to be laid upon it, for the actual 
time consumed in the service — hère it did not extend beyond an bour — 
is not, exeept in peculiar and extraordinary instances, a leading élé- 
ment in decreeing salvage compensation ; indeed, the rate of salvage 
is not governed by the mère estent of labor. Further observations 
on or allusions to the rqain questions in this cause are unnecessary. 
Suffice it to remark that the services rendered by the Bramell and 
White were of superior merit, and equal in the resuit achieved; equ9l 
be their reward. 
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During the final hearing, counsel for respondents took the ground 
that there was no proof of ownership by the libellants, H. J. Dicker- 
Bon and others. It was ruled in 4 Wash. 651, that if the facts 
alleged in the libe] are not denied in the answer, they are net, there- 
fore, to be taken as confessed. But the twenty-seventh admiralty 
rule provides that the answer shall be full, explicit, and distinct to 
each separate article or allégation in the libel. I am of opinion that 
the question of ownership should hâve been made in limine, by a 
négative plea, in the nature of a plea in abatement, in analogy to 
pleading in chancery; or by plea of no title or no property; or by 
déniai in the answer. But if this view is found to be erroneous, the 
court can correct it by causing the money awarded to thèse libellants 
to be placcd in the registry until the ownership is settled. 

DECBEE. 

It is ordered, adjudged, and decreed by the court that the défend- 
ants pay to the libellants, H. J. Dickeraon and others, the sum of $700 
for the salvage services performed by the steam tug-boat Bramell ; 
and also pay to said libellants the sum of $200 for the salvage serv- 
ices of the steam tug-boat Forest City ; and pay to the intervenor, the 
American Dredging Company, the sum of $700 for the salvage serv- 
ices of the steam tug-boat Mary T. White, and costs. The clerk, as 
assessor, wiU apportion each sum decreed upon the several interests 
at risk. 
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